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PREFACE TO THE NINTH EDITION. 


Ix preparing this work for the ninth edition 1 
have departed from the plan adopted by previous 
editors of leaving the text practically as it was 
written and revised by the author in 1879, and 
of relegating to foot-notes such corrections and 
additions as were deemed necessary. To state a 
theory in the text and contradict it in a note tends 
to confuse the student, for whom the book was 
written. In the fifty years which have elapsed since 
the author passed the proofs for the second edition, 
much work has been done on English constitu- 
tional history, and especially on the constitutional 
history of the Middle Ages. It is impossible to 
ignore in the text the work of Maitland and 
Vi nograd off, for example, the book of McKechnie 
on Magna Carta, the numerous monographs on the 
origin and development of parliament — to mention 
only a few important contributions. Some para- 
graphs have therefore been struck out and 
rewritten. 

In other respects the book remains substantially 
the same ; the texts of document have been 
checked and corrected ; and where a document has 
been paraphrased or only partially quoted, references 
have been given to easily accessible collections, 
such as those of Stubbs, Tanner, Prothero, Gardiner, 
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and Grant Robertson. In some cases, where 
assertions seem to have been too positively made, 


the language has been modified. 


The last two chapters of the former edition f 
have been re-arranged in order, for the sake of ♦ 
clearness, to get a consecutive view of the 
development of the institutions with which they 
deal. They now form but one chapter divided 
into seven sections, each treating of a separate 
institution — the Kingship, the House of Commons, 
Local Government, Arc. New paragraphs have been 
added indicating recent changes. The progress of 
colonial self-government has hardly, perhaps, 
received adequate treatment in the earlier editions 
ol the work. A new section has therefore been 
added on this subject for which I am indebted to 
Lr. W . I\ Morrell, Beit Lecturer in Colonial 
History in the lTii versify of Oxford. A list of the 
more important works referred to in the notes 
has been also added. 

In conclusion I should add that previous editors 
ha\o indicated corrections and additions by squared 
brackets. The number of these corrections and 
additions has now grown so large as to render this 
almost impossible, and were it attempted, it would 
make the reading of the book unpleasant and 
confusing. In the present edition therefore the old 
and the new material have been printed together 
without differentiation. 


St. John’s College, 
Oxford. 

May 21, 1929. 


Austin I,. Poole. 
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AUTHOR'S PREFACE TO THE SECOND EDITION. 


A six' oxn edition of thi< work being required. I have taken 
the opportunity to revise it carefully throughout. While 
preserving* the original arrangement, 1 have added much 
fresh matter, and several portions, more especially the 
chapter on ‘‘The Succession to the Crown.’* and the las! 
chapter on the “ Progress of the Constitution since the 
Revolution,” have been to a considerable extent rewritten. 
The latter chapter, from a fear lest the volume should 
extend to an inconvenient length, had originally been too 
much compressed. It has now been broken up into two 
chapters, which will, I trust, be found to treat with 
adequate fulness the important topics which fall within 
the post-Eevolutionary period. 

As stated in the preface to the first edition, the aim of 
the present work is to give a concise but comprehensive 
history of the origin and development of fhc English Con- 
stitution. Intended primarily as a textbook for students 
at the Universities and Inns of Court, it was my hope that 
the book might also prove not unacceptable to the general 
reader. For all of us alike, the history of the Political 
Constitution under which we live must possess a practical 
value, apart from the interest attaching to the many 
stirring events which light up the story of its genesis and 
growth. A clear apprehension of the varying political 
aspect of the English nation throughout its long career 
is as essential to a true knowledge of English history as a 
familiarity with the wars and the social phenomena which 
mainly arrest the attention of the general historian. 

The very favourable reception which this work has met 
with, and the short space of time within which its position 
has been established, constitute a source of legitimate 
gratification, and I have spared no pains to make the 
present edition as complete as possible. 

My obligations to the older writers, Kemble, Dappenberg, 
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Palgrave, and Hallam, as well as to the more recent works 
of Stubbs, Freeman, and May, are apparent,, and have 
been duly acknowledged. But numerous other writers of 
eminence have been referred to, and while gladly availing 
myself of the guidance of previous workers in the same field, 
I have also personally consulted the Polls of Parliament, 
the Mediaeval Chroniclers, and other original authorities, 
and have endeavoured to arrive at an independent judgment 
on all points of importance. 

The arrangement adopted is still, in the main, chronolo- 
gical, but with occasional deviations when some particular 
topic seemed to require a continuous treatment. 

I have adhered to my original plan of considering eccle- 
siastical matters purely under their political aspect, and of 
endeavouring, as far as possible, to keep aloof from all 
party spirit in describing the nature and growth of our 
institutions. 

The texts of Magna Charta, the Petition of Bight, and 
the Bill of Rights— those three great landmarks of English 
Constitutional History— which were given in full in the 
first edition, have been supplemented by the text of the 
Act of Settlement, which completes the written code of our 
Constitution. 

T. P. T.-L. 

Tde Temple. December 1879. 
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EXTRACT FROM EDITOR'S PREFACE TO THE 

SEVEN T1 1 EDITION. 

With the present impression this work has reached the 
seventh edition, and as the title-page sets forth that it has 
been revised throughout with notes, a few preliminary 
remarks from myself, the present editor, will he appro- 
priate. 

Four decades have almost passed since the author gave 
to the work, in the second edition, the last touches it was 
ever to receive from his hand. The third and fourth 
editions were committed to the able charge of the lute 
Mr. C. E. H. Carmichael; while the task of revising the 
re-issue in the fifth and sixth editions was entrusted to 
myself. A seventh edition, demanded by the extra- 
ordinary popularity of the work and by the great and 
increasing interest in the subject, is now required ; and 
the invitation of the publishers — whose courtesy through- 
out I gratefully acknowledge — to again undertake the 
labour of revising and seeing Mr. Taswell-Langmead’fl 
“ Magnum Opus” through the press has given me much 
satisfaction. 

After a brilliant career at Oxford, and on the threshold of 
a legal profession full of promise for a distinguished future, 
Mr. Taswell-Langmead was snatched away by premature 
death in 1882, in his forty-first year. But thus early he 
had ensured for himself a high and enduring place on the 
roll of Constitutional lawyers. His Constitutional History 
is his own in original conception and method. In the 
clearest language, allied to harmonious arrangement, its 
substance laboriously culled from the most unimpeachable 
sources, it describes the development of the English 
Constitution from the earliest times down to the close of 
the nineteenth century. Additions, from time to time, 
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will suffice to keep it up to date. It is a manual of the 
highest rank, and is, as such, recognised by all universities, 
English and loreign alike. It only remains for succeeding 
editors, striving to follow in the author’s footsteps, to 
preserve the original matter in its integrity, with only 
such modifications as are from time to time necessary. 


Oxford, Se/'tcmhcr 1911. 


Philip A. Ashworth. 
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ENGLISH 

CONSTIT UT I( )N A L II I ST( ) R Y . 

CHAPTER I. 

ANGLO-SAXON PERIOD. 

The first step in a history of the institutions of the English 
people is to determine the elements of the English nation- 
ality. It is not unusual to speak of the English as a mixed 
race formed out of the fusion of the Britons, the Anglo- 
Saxons, the Danes, and the Normans; hut this form of 
expression is apt to convey an erroneous idea of the facts. 
No modern European nation is, indeed, of pure unmingled 
race; yet in all some one element has maintained a clear 
and decided predominance. In the English people this 
predominant element is the Germanic or Teutonic. The 
Teutonic conquest of Britain was something more than a 
mere conquest of the country; it was in all senses a 
national occupation, a sustained immigration of a new 
race, whose numbers, during a hundred and fifty years, 
were continually being augmented by fresh arrivals from 
the fatherland. 

Before the end of the sixth century, the Teutonic- 
invaders had established a dominion in Britain, extending 
from the German Oc ean to the Severn and from the English 
Channel to the Firth of Forth. The Britons were soon 
driven into the western parts of the island, where they 
maintained themselves for a time in several small states. 
The remnant of the country which they retained was indeed 
at first of considerable extent, including not only modern 
Wales but the great kingdom of Strathclyde, stretching 
from Dumbarton to Chester, together with Cornwall, 
Devon, and part of Somerset. But the eastern boundaiy 
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of this terriiory yielded more and more to the influence 
of the invaders; and it was only in the mountains of 
Wales and Cumbria that the Britons preserved for any 
length of time their ever-decreasing independence. During 
the long-continued and peculiarly ferocious series of 
contests between the natives and invaders, vast numbers 
of the flower of the British race perished. Many Britons 
sought refuge in emigration to the continent. Not a few 
of the less warlike doubtless remained as slaves to the 
conquerors, and a still greater infusion of the Celtic 


element may have been effected by the intermarriages of 
the victors with the women of the vanquished (a). But 
the Germanic element has always constituted the main 
stream of our race, absorbing in its course and assimila- 
ting each of the other elements. It is “the paternal 
element in our system natural and political ” (b). Since 
the first immigration, each infusion of new blood has but 
served to add intensity to the national Teutonic element. 
The Danes were very closely allied in race, language, and 
institutions to the people whom they invaded; and the 
Normans, though speaking a different language, and 
possessing different political and social institutions, were 
yet descended from a branch of the same ethnic stock. 

But whatever be the proportion in which the various 
national elements have coalesced, it is certain that the 
principles of our constitution are in no wise derived from 
either Celt or Roman. The civilisation of the Romans, 
for the most part, departed with them (c). The Roman 

lan^n„ T Jl i8 JM P K l, .‘ CSi8 I? stren « t ! 1<, " c ‘ 1 the fact that the few words in our 
wo r„ni r h T r CPn rCta,ncd from the or 'R inaI Celtic (about thirty- 

. Pr ° Per namC8) l,ave al1 Nation to inferior em- 
orTo The ° P ‘ aPP 7 eXC,USivC,V to artic,cs of f^inine use 

Garnett, in of ^h^e words, made by 

suon^!^ ° f ,h * Germans points to tile 

The Briton* also were Ion- aver” to™ |1 ?f mat,on throu R h intermarriage 
Const. Hist., i. f,2. " SUch an admixture. See Stubbs, . 

the^ character The * fcet ' h - P ' 3 ' See aIs ” 

English Nation (1007); Vinogradoff badwdc. Origin of the 

1011). pp. 117 seq. * The Growth of the Manor (2nd ed. 

Macdonald n92nTl.ectuJe r ° CCUpat,on of Britain - revised by 

’ i-ecture v,. H .s general conclusion is that “ racially. 
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law disappeared for a time from the judicial system of 
our country. After the conversion of the English to 
Christianity, however, it must indirectly have exercised 
considerable influence on Anglo-Saxon jurisprudence, 
through the medium of the dignified ecclesiastics who in 
Witenagemot and Shiremot took a prominent part in the 
making of laws and the administration of justice (d). 
Directly, also, it was re-introduced from the continent, 
in the twelfth century, as a consequence of the revived 
study of jurisprudence which had there taken place. The 
so-called Leges I/enrici Prhni , written probably shortly 
before 1118, contains one citation from the Theodosian 
Code (e). In the year 1149, or perhaps a little earlier,/ 
Vacarius, a Lombard jurist, who had studied at Bologna, 
was invited to England by Archbishop Theobald, and 
taught the civil law at Oxford to a band of students, for 
whose use he wrote his Liber Paupcrum, consisting of 
annotated extracts from the Digest and the Code (/). 
Although Vacarius was soon silenced l>y King Stephen, ( 
the impulse which he had given to the study of Roman 
law was not arrested (//). The legal treatises of both 
Glanvill and Bracton, the latter especially, are strongly 
marked by a large infusion of Roman principles and 
terminology (/*). As a system, however, the Roman law 


topographically, culturally, ancient Rome has nothing to do with modern 
Britain ” (p. 286). 

(</) Cf. Maitland, The Constitutional History of England, ed. H. A. T.. 
Fisher, p. 5. : " Roman jurisprudence did not survive, ed. H. A. Ij. 
hut the traditions of Roman civilisation were of great importance. 
The main force which made for the improvement of law was the Church, 
and the Church, if it was Catholic, was also Roman. Thus, for example, 
at quite an early time we find the Anglo-Saxons making wills. This 
practice, we may safely say, is duo to the Church; the Church is the great 
recipient of testamentary gifts.” 

(e) Liebermann, Ober das Englischc Rcchtsbuch Leges Henrici (Halle. 
1901), p. 22. Cf. also Pollock & Maitland, Hist, of Eng. Law, 2nd ed.. i. 
99 seq. 

if) For the life of Vacarius see Professor do Zulueta's introduction to his 
edition of tho Liber Pauperum (Selden Society, vol. 44, 1927), pp. xiii. seq. 
Robert de Monte is the authority for the date, 1149, and for his compila 
tion of nine books from the Code and Digest, see Chronicles of the reigns of 
Stephen, Henry H. and Richard I., ed. Howlett (Roll Series), iv. 158. 

( g ) John of Salisbury, Polycraticus, lib. viii. c. 22. 

(h) Of Bracton ’s treatise Sir H. S. Maine writes : " the entire form 
and a third of the contents were directly borrowed from the Corpus Juris.” 
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was soon rejected in Kurland; but some of its forms,, 
and many of its principles, were absorbed into and 
amalgamated with the system which our own courts of 
justice had been gradually developing for themselves out of 
the primitive national usages. Our language, and the 
main outlines of our political and judicial institutions, 
are all inherited from our Teutonic ancestors; each has 
undergone a spontaneous development during the course of 
centuries, each has assimilated new elements; but the 
national identity of race, language, and institutions has 
never ceased to exist (i). 

The germs of our present constitution and laws must, 
therefore, he sought in the primeval institutions of the 
first Teutonic immigrants. Of these institutions we have 
little positive knowledge. According to Bede (/«), the 
original immigrants con»isted of the three kindred tribes 
of Angles, Saxons, and Jutes (/). Of these Tacitus does 
not even mention the Saxons or Jutes, and only names 
the Angles as one of a number of North German tribes, 
without fixing their locality. In the second century 
Ptolemy identifies the seats of the Saxons and Angles as 
the district between the Kibe, the Eyder, and the Warnow, 
now constituting the modern duchies of ITolstein, Lauen- 
burg. and Mecklenburg. Before the age of Bede the name 
of Saxon had been extended from the designation of a 


• Anr. Law. cd. Sir F. Pollock. London. 1900. 87.) Bracton was largely 

indebted to Azo’s Sumwa on the Code and Institutes of Justinian (Savigny, 
Oeschiohte des Komisohen Kechts. iv. 538 ecq.). For a more detailed 
account ol the law books of the Norm m period see Pollock and Maitland. 
History of English Law. 2nd cd.. vol. ,.. pp. 97-110; Vinogradoff, Roman 
Law in Mediaeval Europe, pp. 84-105; and Maitland. Select Passages from 
Bracton and Azo (Selden Soc.). 1895. 

O') Cf. Stubbs. Const. Hist., i. 0. 

tin Bede (b. 072. d. 735i records very few circumstances relative to the 
English conquest of Britain from his own sources, hut for the most part 
use. the lie F.xcidio Hr, tannine, composed about 540. of Oildas 

< * H t had , W,C , k ’ ,n ! h * ° r * in of English Nation, ch. 4. contends 
that the Angles and Saxons were essentially the same race. See his 
conclnsion p 88 - the people of the • Saxon * kingdoms as a whole were 

and lain •• the n T '^ f ;° m ,h ° Se ° f U,e ' A ° K,ian kingdoms, " 
^stinet nation h, ,Vi ' , CrS , ° f ««* to three but to two 

fo mer c TcIZa T' a‘ J" ma >' CaU Ju,ish and Anglo-Saxon. The 
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^injrle insignificant tribe to that of a wide confederacy of 
Nortlj German tribes. Retaining their imh 'pendence of 
Rome, tenacious of their heathen worship and their 
primitive barbarism, they habitually plundered the richer 
nations who had succumbed to the Roman sway. 

Scarcely, if at all, affected by contact with Roman 
influences, the Teutonic tribes who invaded Britain had 
probably a less distinctly marked political organisation 
than that of their kindred on the banks of the Rhine and 
the Danube, a picture of whose institutions has been 
handed down to us in the pages of Caesar and Tacitus. 

Rut after making due allowance for this difference, for 
the indistinctness of the picture itself, and for the contra- 
dictory ways in which it has been interpreted, we mav 
yet gather from this source some general knowledge of 
the primitive institutions of our Teutonic forefathers. 

In the time of Tacitus, Germany appears to have been Ancient Oer- 
divided among a number of independent tribes, who had man ,,olltv - 
•ceased to be nomadic and occupied fixed seats in settled 
communities. 

The whole land of the settlement belonged to the com- ^ j 

inunity (xnevs), who annually allotted the arable land 
among the freemen, while the pasture land was both held 
•and used in common (m). 

An aggregate of communities (vici) of the same tribe t 
••constituted the payus (the gau) \ and an aggregate of pam 
made up the civitas, or popvlus. 

In their political life the monarchic, aristocratic, and 
democratic elements were clearly marked; but the ultimate 
sovereignty seems to have resided in a free and armed 
people (n). Some of the tribes had kings selected from 
particular families; others had not. Rut the king had 
•only a limited power (o), and was rather the representative 
of the unity of the tribe than its ruler. i 

In the vici and Jtayi justice was administered by 


(m) Tacitus, Germania, c. xxvi. On the peculiar difficulties of this 
passage, and the various interpretations of it, 6ee particularly Stubbs. 
•Const. Hist. i. 19, n. 3; Secbohm, English Village Community, 342 seq . : 
Maitland, Domesday Book and Beyond, 346 seq. and 347, n. 1. 

(n) Ibid., c. xi. 

(o) Ibid., c. vii. 
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I pnncipes elected bv the nation in the popular assembly, 
and assisted in each district by a hundred companions or 
assessors (/>). 

They had also duces, their leaders in war, elected 
probably from among the pnncipes, but whose authority 
was based, not like that of the kings, on noble birth, but 
on personal valour (q). Kadi district contributed its 
hundred fighting men to the host. 

The principes were attended by bands of retainers 
(comilrt), who protected the person of their lord in war 
and upheld his state in peace (r), receiving in return such 
presents as their leader could confer. 


The power of all the chiefs, whether ret/es, duces, or 
principes, was greatly limited. All important state affairs 
were discussed and determined in the national assemblies, 
held at stated times, and attended by all the freemen of 
the tribe. Questions of minor importance were settled by 
the principes, meeting as a separate body, and this bodv 
also appears to have taken the initiative in bringing 
matters before the large assemblv. 


Below the freemen was a class of men intermediate 
between the slaves and the freemen. They were not slaves, 
hut they had no political rights. They were the cultivators 
Ot the soil which they held under the freemen, to whom 
they rendered a part of its produce as rent. Last of all 
came the mere slaves, chiefly made up of prisoners of war 
and of freemen who had been degraded for some crime. 

Among the freemen there were differences of rank and 
socml s atus; some were of noble blood and some were 

no Bti 1 Junction carried with it no inequality of 

pohtual rights. Military valour was shared bv the 

nJion*? 3 tHe " or,hern nations; but one of their 

the resne lT r ? markable from th <“ earliest times- 
the respect paid by them to the women of their race M 

ri. „■ their c . kl , ra i. d for * ” “* 0 2i 

(p) Ibid., C. xii. 

W) Ibid., c. vii. 
lr) Ibid. c. xiii. 

Deutsche vXsXgeS % _ £ Waits, 
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chastity. The tie of kindred was strong and all-pervading; 
it formed the basis of social organisation, and entered into 
the military, the legal, and the territorial arrangements (M. 
Side by side with it may he discerned the germ of 
feudalism in the relation existing between the princeps 
and his co mites, though it was as yet unconnected with the 
tenure of land. 

Such were the general features of the political and social 
system which our Teutonic forefathers brought with them 
to their new island home. But the process of migration 
and conquest necessarily produced certain modifications 
and developments of the primitive institutions. One of 
the earliest of these developments was the institution of 

According to the Saxon Chronicle, the chieftains of the 
first settlors were only distinguished by the title of caldor- 
man, or heretoya, the former word expressing the civil, 
the latter the military, aspect of the same office («). »u* 

the successful leader soon won for himself a position much 
stronger than that of any chief in the old land, and in 
most cases, assumed the regal title, as more accurately 
denoting his altered relation to his followers. Tl.e word 
cyning, or king, connected with c./««, w kin, marked 
out the bearer of the title as the representative of he 
race, the head and leader of the people, not the lord of the 
soil His reputed descent from Woden, the god from 
whom all the English kings professed to descend invested 
with a semi-sacred character the authority which his ow i 
prowess and the will of the people had conferred upon him. 

The conversion of the English to Christianity exercised 
an important influence upon the national development. 
The church not only introduced a higher civilisation, 
mitigated the original fierceness of the heathen conquerors 
softened their pride of birth and race and edited the 
power of the intellect above that of brute for ce, hut also 

wi ' e ; '■ 19 • rs Conq Ua i‘: 77. 4 Bu. see for different meanings of .be 
words Hermann's Glossary under EMorman 5 in Die Gcsetze . er 
Angelsachsen, ii. 359. 


The Teutonic 

lender* 

assume the 
regnl title. 


Conversion 
of the 
English to 

Christianity 

• 597-681). 
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National 
character <*f 
tin* church . 


The Bret- 
waldas. 


supplied a new and powerful bond ol union to a divided 
people. Once within the pale of the universal ( hristian 
church, the English, moreover, were necessarily brought 
into relations with the general political society of Europe; 
and in the highly organised system of ecclesiastical synods 
they found a pattern by which to regulate the procedure 
of their own political assemblies. From the first the 
church entered into the closest alliance with the state, and 
while paying respectful deference to the Homan See, grew 
up with a distinctly marked national character. Theodore 
of Tarsus, enthroned Archbishop of Canterbury in 068, 
reduced the whole ecclesiastical organisation of the various 
kingdoms into one national church (.r). Henceforward the 
church existed as a united, central and national insti- 
tution. in spite of the separation and frequent hostility 
of the states to which the clergy individually belonged. 
Thus the ecclesiastical unity preceded and pointed the way 
to the civil unity of the nation. After the first missionary 
prelates had passed away, the highest spiritual dignities 
were filled by Englishmen, members, for the most part, 
of noble and powerful families. The tie thus created 
between the clergy and the state was strengthened by the 
union of secular and spiritual functions. The bishops were 
prominent members of the Witenagemot. and frequently 
acted as the chief ministers of the king. Thev also shared 
with the ealdormen in the local judicial administration. 
The church thus entered into close combination with the 
civil organisation, gradually intertwining itself with all 
the feelings and customs of the people, and acquiring in 
the process its exceptionally national character. 

During the whole period commonly called the 
Heptarchy (?/), the land was full of petty kings or 
princes, some one of whom, from time to time, obtained 
a forcible predominance over his neighbours. Dede 


(X) Bede. Hist. Ecc.. iv. 2 : Isque primus erat in archiepiscopis, coi 
omnis Anglorum ccclesia manus dare consentiret. 

>y) There were at least nine, if not ten. independent states founded by 
tic invaders; and there was never a confederate government composed of 
the different states as members. The word Heptarchy, therefore, is not 
accurate but it is convenient if taken to note the greater prominence of 
seven states out of the number. 
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enumerates seven who are said to have enjoyed such a 
predominance or leadership over nearly the whole island : 
and the Saxon Chronicle speaks of Hubert as ** the eighth 
king who was Bretwalda ” (c). What were the exact 
nature and extent of the dominion of these Bret wa bias is 
very doubtful; but we may accept as a fact that each of 
the seven had acquired and exercised some kind of 
supremacy over all his neighbours. The existence of the 
Bretwaldas would seem to indicate certain earlier attempts 
at a union of the whole English race, which was ultimately 
carried out by the West Saxon kings in the ninth and 
tenth centuries (a). 

The three kingdoms of Wessex, Mercia, and Northumbria 
at length became predominant. Egbert, King of the West 
Saxons, not only added to his dominions the dependent 
kingdoms of Kent- and Essex, but compelled the extensive 
States of Mercia and Northumbria to acknowledge his 
supremacy. Still the Mercians, East Anglians, and 
Northumbrians retained each their ancient lino of kings, 
and neither Egbert nor his five immediate successors 
assumed any other title than that of King of the West 
Saxons. This is the only style used by Alfred in his 
will. 

The consolidation of the various kingdoms into one was 
hastened bv the invasions of the Danes, by which the 
three kingdoms of Mercia, Northumbria, and East 


Invasions of 
the Dunes, 
7S7 1070. 


(z) Bede, Hist. Ecclcs.. ii. 5; Chron. Ang. Sax., onn. 827. Kemble points 
out that of six manuscripts in which the passage quoted occurs, only one 
reads *' Bretwalda,” four have Bryten-walda, and one Bretenanueatd. 
" The true meaning of this word, which is compounded of trealda, a ruler, 
and the adjective bryten, is totally unconnected with Bret or Bretwcalh. the 
name of the British aborigines . . . Bryten is derived from breolan. to 
distribute . . . disperse : it is a common prefix to words denoting wide or 
general dispersion, and when coupled with i realda means no more than an 
extensive, powerful king — a king whose power is widely extended." Saxons 
in England, i. 20. Sir John Rhys. Celtic Britain, p. 130 seq., contests this 
view and takes the meaning to be BritainWielder or ruler of Britain. 
" The explanations that aim at dissociating Breten, Bryten and Bret. 
from Britain and Britons are forced, and dictated by the wish to keep 
clear of what is thought a historical difficulty." He suggests further 
a connection between the Bretwalda and the dux Britanmarum of the 
Roman administration. Cf. ibid., p. 103 seq. 

(a) Freeman, Norm. Conq.. i. 28. Cf. Chadwick, Origin of the English 
Nation, p. 12 seq. 
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Anglia were overwhelmed, and even that of the West 
Saxons was brought, to the brink of destruction. Led by 
their famous sea-kings, these “ slayers of the north” 
ravaged almost every European coast during the ninth and 
tenth centuries. They were closely akin to the English, 
and spoke another dialect of the same common Teutonic 
speech. Their institutions exhibited a striking similarity 
to those of the English, and, even where differing in detail, 
were generally governed by identical principles. The first, 
recorded descent of the Danes upon the shores of England 
occurred toward 4 lie end of the eighth century. They re- 
appeared again and again, and at length, instead of making 
mere predatory excursions, began to form permanent 
settlements in the island. The genius and heroism of 
Alfred alone rescued the English from their imminent 
peril. \ et he was never able to expel the Danes from 
England, or to become its sole master. By the treaty of 
Alfred and Outhrum (885?), the limits of the Danish 
occupation southward were defined " up on the Thames, 
and then up on the Lea, along the Leo unto its source, 
then right to Bedford, then up on the Ouse unto Wailing 
Street (b). Io the north it extended as far as the 
Tyne, and on the west to the mountain districts of York- 
shire, Westmoreland, and Cumberland. Throughout this 
district— the Dcnalarju, or region where the Danish 


law was in force— the armies as the Saxon Chronicle 
terms them, of the Danes continued to occupy the land, 
governing, as a military aristocracy, the subject Anglian 
population. The victorious arms of Alfred’s three able 
and energetic successors. Edward, Athelstan, and Edmund, 
succeeded in reducing the Danes to something like real 
submission; and at length, in 959, Edgar, having outlived 
the last Danish King of Northumbria, received the crown 
as king of all England, uniting in his person, as the elect 
o a 1 three provinces of England, the threefold sovereignty 
of the West Saxons, Mercians, and Northumbrians. The 
nglish and the Anglo-Danes gradually coalesced, the 


lb) Stubbs, Select Charters, 9th ed„ p. 72. 
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English language and institutions maintaining the 
ascendancy, though appreciably influenced by contact 
with the foreign clement in their midst. 

After the death of Edgar the Peaceable in 97f> the 
minority and feeble character of Ethelred the Unready 
provoked fresh attacks from Denmark. These now assumed 
the form of a regular war of conquest, conducted by the 
kings of a country which had at length been admitted 
within the civilising pale of Christendom, and whose 
people were no longer ferocious pirates like their ancestors 
in the former invasions. The English royal house was for 
a time supplanted by its Danish rival, but the polity of 
the kingdom was not changed. The English still out- 
numbered their conquerors; ami on the death of Hartha- 
knut, in 1042, the ancient line of the West Saxon Kings 
regained the throne. 

Before the Norman conquest, the various Teutonic tribes 
had coalesced with one another and with the descendants 
of the Danish settlers, and had become fused into one 
nation. We have now to enquire what was the constitution 
of the English nation from the seventh to the eleventh 
century, a constitution which survived the Norman 
conquest, and which in all its essential principles— 
developed and adapted from time to lime to meet the 
requirements of successive generations has continued 
down to our own day. 

Of the exact process by which the territory conquered 
by each of the invading tribes was divided amongst the 
settlers, we have no positive knowledge. Any statement 
on this point must therefore necessarily be hypothetical. 
But there can be little doubt that, as to a large portion* 
of the land of each settlement, a principle of allotment' 
was generally adopted based upon the existing divisions ot 
the host into companies, each consisting of a hundred 
warriors united by the tie of kinship. The allotment of 
land made to each hundred warriors would be sub-divided, 
according to the minor divisions of the kindred, into 
magths , t.c., a greater or less number of settlers closely 
connected by the family tie (c). 


Constitution 
of Knglish 
nation from 
7th to 1 1th 

century. 


Appropriation 
of the soil. 


General 

allotment 

probable. 

The vutujth. 


(c) See Vinogradoff, Growth of the Manor, pp. 138 seq. 
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Private 
estates of the 
chiefs. 


Polk land. 


I look land . 


Besides the land thus divided among the simple freemen, 
a further portion of the territory was retained by the chief 
of the tribe as his private estate: and it is probable that 
the nobles also and leaders of subordinate rank either 
themselves appropriated, or received, grants of estates in 
severalty (d). 

During the pre-Norman period, therefore, the whole 
land of England may he broadly divided under the two 
great heads of (1) /airland; and (2) hnrland (e). 

\ F airland was land held by folkright or popular 
custom (/), and in princ iple it was inalienable. 

Borland t on the other hand, was land held under a 
charter, a hook, or, to use a modern term, under a title 
deed. Unlike / airland . it was easily alienable and devis- 
able by will. It might ho entailed or limited in descent, 
in which case the owner was deprived of his power of 
alienation (//). It was a privileged form of ownership, 
often carrying with it freedom from the customary burdens 
which fell upon land except the trimoda neccss/tas or 
liability to military service and to a contribution for the 
repair of fortresses and bridges (/ yrd-farc , bvrh-bot , and 
bri/cfi-bot ) ; borbmd , it appears, was held only by churches 
and by very great men (h). 

Both folkland and bookland might be leased out to free 
cultivators in such <|unntities and on such terms as the 


j 


(d) Sec Chadwick, Origin of English Nation, pp. 158. 185; Stevenson, 
Eng. Hist. Rev. iv. p. 856; Beck. Camb. Med. Hist. ii. pp. 387—388; 
Corbett, i bid. iii. pp. 566 xeq.. esp. p. 573. 

(e) The law of Edward the Elder. I. 2, impli os that these two forms 
of land tenure cover all landed property, " wc have declared what he is 
liable to. who withholds from another his rights either in boclnnd or 
folcland." 

(f) The error of regarding folcland as the land of the people, ager 
ptibheux. originated with John Allen. Inquiry into the Rise and 
Progress of the Royal Prerogative in England. 1830. and was followed by 
all historians till the true meaning, as Spelman knew it in the seventeenth 
century, was restored by Vinogradoff. Eng. Hist. Rev., vol. viii. 1893. 
C/. also Maitland. Domesday Book and Beyond, pp. 214 sea. 

bnr J la u V^h a** Char,ers * P- 71 > : The who has 

boc-land which h.s kindred left him. then ordain we that he must not 

LL t K mne 0 bur *' if * bere be writing or witness that it was 

it to him b> ' h ° Se men Wh ° ^ f,rRt acquired »*• and b y th «se who gave 

(h) Maitland, Domesday Book and Beyond, p. 257. 
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holders pleased. When so leaded out, it wu> termed /anland 
(land lent or loaned). 


The unit of the territorial division was the lun, town- 
ship (/), or vill, occupied hy a body of allodial owners 
associated bv the tie of local continuity, and also as repre- 
senting either the original nuryth community of allottees, 
or the dependent settlers on the estate of the immigrant 
chief. Each township had its ycniot (/•), or assembly ol 
freemen, and a reeve as its head man or chief executive 
officer. The townships were grouped together into 
hundreds, or as they were called in the Anglian districts, 
wapentakes. An aggregation of hundreds constituted the 
shire , and the union of shire*, made up the later kingdom. 

The hundred, or wapentake, probably has its origin in 
the primitive settlements, varying in geographical extent, 
of each hundred warriors of the invading host, a group 
of a hundred households or hides (/). In England the 
names hundred and wapentake first appear in the laws of 
Edgar (a.d. 959-975) in connection with the police organisn- 


IVl Mini ml 

ilivi'in n*. 
The low ii- 

sllljl. 


The liu ml ml. 


(0 " The tun is originally the enclosure or hedge, whether of the single 
farm or of the enclosed village, as the burli is the fortified house of the 
powerful man. The corresponding word in the Norse is garde, our garth or 
yard. The equivalent German termination is heim. our ham ; the Danish 
form is by (Norse 6ii=Gcrman bau).”— Stubbs, Const. Hist., i. 88, n. 5. 
(C/. also the Flemish and Frisic hem and rim.) 

(/;) Maitland doubts whether a village had a court in early times. 
[Domesday Book and Beyond, p. 185. J 

(/) Vinogradoff, Growth of the Manor, p. Ill : English Society in ihe 
Eleventh Century, p. 100. The difficulty in determining the principle upon 
which the hundreds were established is increased by the fact that they 
arc most numerous in some of the smaller shires. Kent contains 01, 
Sussex G5, Dorsetshire 34 hundreds; while Lancashire has only six. A 
probable explanation of this disproportion may he derived from the fact 
that the smaller southern counties were the districts first conquered, and 
therefore the most densely populated hy the new settlors. The county of 
Kent is divided into six lathes, of nearly equal size, having the jurisdiction 
of the hundreds in other shires. The lathe may he derived from the 
Jutish ** lething " (in modern Danish " leding "—a military levy). Sussex 
is divided into six " rapes,” each of which is sub divided into hundreds. 
The old Norse " hreppr ” denoted a nearly similar territorial division. (Pee 
Luppenbcrg, England under the Anglo-Saxons, cd. Thorpe i. 90, 107.) Two 
counties, Yorkshire and Lincolnshire, were divided into Trithings or Thirds 
(which still subsist in Yorkshire under the corrupted name of Ridings), and 
these were subdivided generally into wapentakes (Cf. Gneist, Hist. Eng. 
Const., p. 41, and footnote.) 
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tion of the kingdom (//t). By this time the term hundred, 
originally denoting certain personal relations of the 
inhabitants of a district, had probably acquired its terri- 
torial signification as a subdivision of the shire or kingdom 
to which it belonged. It had its /nun! red -gemot, held 
, every four weeks, which took cognisance of all matters, 
^criminal and civil, arising within -the hundred, and was 
attended bv t lie thegns of the hundred and by the repre- 
sentative reeve and four men from each township. The 
'chief executive officer was the hundred-num or hundreds- 
e aid or , who convened the hundred-gemot . He was perhaps 
at first elective; but as the personal gradually gave way 
to the territorial influence, he was in many places 
nominated by the thegn or other great man to whom the 
hundred belonged. 

The division into shires (a word originally signifying 
merely a subdivision or share of any larger whole) is very 
ancient, but the period at which it arose is uncertain. 
We have evidence that in Wessex the division into shires 
existed as early as the end of the seventh century, long 
anterior to the time of Alfred, to whom their institution 
has been popularly attributed. In the laws of Ine [Ine 36, 
sec. 8], king of the West Saxons (cir. a.d. 690), provision 
is made for the case of a plaintiff failing to obtain justice 
from his scirman , or other judge; if an ealdorman com- 
pound a felony it is declared that he shall forfeit his scir; 

and the defendant is forbidden seeretlv to withdraw from 

* 

his lord into another scir. As Wessex gradually annexed 
the other kingdoms, these were organised into shires, 
sometimes on the basis of old divisions, sometimes on that 


(m) There is in fact an earlier reference to the hundred in the Laws 
of Edmund (III. 2), c. 940-940. It has been suggested that the organisa- 
tion of the hundred was introduced by the Danes. But it appears almost 
certain at any rate that a subdivision of the shire for administrative 
purposes corresponding to the hundred existed much earlier. Corbett. 
Camb. Med. Hist. iii. p. 570, maintains that V there is every reason to 
suppose that these ' hundred ' divisions existed in England from the 
first." There is even some indirect evidence for the existence of a 
hundred court; the law of Edward the Elder (II. 1). for example, requir- 
ing the reeve to hold his gemot “ always once in four weeks "—at the 
same intervals as the court of Edgar s Ordinance-mav refer to the court 
of the hundred. See Chadwick. Studies on Anglo Saxon Institutions, 
p. *40 seq. 
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of districts created by the Danes rent ring round a lortitied 
town (w). 

The government of the shire was administered by an 
eald orman , rendered in Latin as /i rime /is or du.r, and later 
by comes (o). The ealdorman ranked very high in the 
social scale; the compensation due to him for lmri/brj/cc 
(i.e., breaking into his -fortified house) was equal to that 
of the bishop and twice that of the ordinary noble (/>). 
Hits functions were both military and civil; he commanded^ 
the fyrd, he administered justice, and he was responsible foil 
the carrying out of the laws of his province (7). In earlv 1 
times it appears that each shire had its own ealdorman. 
but from the reign of Edward the Elder it became \isual 
for a group of shires to be governed by a single ealdor- 
man (r). Under the Danish kings in the eleventh century, 
the title of ealdorman was generally supplanted bv that 
of eorl or earl, as the official title of the governor of a 
shire or province (5). 

When in the tenth century an ealdorman had charge of 
several shires he was unable to give personal attention to 
the administrative business of each separate one; he 
required a deputy, and the natural deputy was the tjerefa , 
the king’s reeve (t). From about the time of Edgar the 


(n) On the various origins of the different historical shires or counties, 
see Stubbs, Const. Hist., i. § 48, who says : " The constitutional machinery 
of the shire represents cither the national organisation of the several 
divisions created by West Saxon Conquest, or that of the early settle- 
ments which united in the Mercian Kingdom, as it advanced westward; 
or the rearrangement by the West Saxon dynasty of the whole of England 
on the principles already at work in its own shires." For the origin of 
the Midland shires, see Chadwick, Anglo-Saxon Institutions, pp. 202 seq.. 
209 seq. 

(o) Ho is the scirman of Ine's law. c. 8. Stubbs, Sel. Charters, p. 67 

(p) Laws of Alfred, c. 40. 

(«7) Chadwick, Anglo-Saxon Institutions, pp. 168 seq. 

(r) Ibid., pp. 171 seq. 

(s) The title of eorl occurs early in the laws of the Kentish kings (Laws 
of Ethelbert, 13, 14), and was probably of Jutish origin, but its u9c as 
a substitute for ealdorman was borrowed from the Danish jarl. 

( t ) This official appears in the early laws in connection with the royal 
tun and burghal administration. He comes to he connected with the 
shire in the period between Edward the Elder and Edgar. (He is first 
mentioned in connection with the scir in the Judicia Civitatis Lundoniae 
of Athelstan, 8, 4.) It is at this time that administration by burghal 


I'll • i'-jIiIoi 
m.m 


V 


The sheriff. 



AXil.O-SAXOX I’EUIOI). 


H> 


kind's reeve becomes t lie shire reeve, the sheriff, or as he 
was termed after the Norman conquest, rice-comes. He 
’became the special representative of t lie regal or central 
authority, and as such was usually nominated by the king. 
|( In the absence of the ealdorman he presided over the shire 
court ; he was responsible for the maintenance of the peace 
and the police regulations; he was the fiscal agent of the 
king; he was the executor of the law and steward of the 
royal demesne. Gradually the civil administration became 
almost entirely concentrated in the sheriff, leaving to the 
earl, as his principal function, the command of the military 
force of the shire (i/). Unlike the office of ealdorman, the 
sheriffdom, at a rule, did not become hereditary. This 
circumstance was productive of important constitutional 
e fleets after the Norman conquest, as the kings found 
ready to hand a machinery which enabled them effectually 
to assert the central authority in every shire, and thus to 
check the growth of local feudal jurisdictions. 

'I he towns of England had many different origins. Some 
no doubt grew out of already existing villages or tvns, and 
the rural aspect is a marked feature of the early medieval 
town (.r). Some developed from the hitrh, which in its 
origin may be described as “ a more strictly organised form 
of the township. It was probably in a more defensible 
position; had a ditch or mound instead of the quickset hedge 
or tun from which the township took its name; and as 
the ‘ tun ‘ was originally the fenced homestead of the 
cultivator, the * burh was the fortified house and court- 


areas gives way to administration by shires and hundreds. See for the 
Y- A -' Morn8 * The Medieval English Sheriff (Manchester, 

Ft °u i k ! Dg * rCCVe 5CC also Larson . The K'ng’s Household in 
England before the Norman Conquest (Madison, 1904). ch. 4; and Chad- 
wick. Anglo Saxon Institutions, ch. 7. 

Ever, beforethe Norman Conquest the sheriff often appears in 
command of the shire levies. After the Conquest the earl had no eon- 
nect.on with the adn.mistr.tion of the county except the right to receive 

F,ob Law ’ M 3 ”’ lhe th,rd pennv ’“ Pol,ock and Maitland, Hist, of 

is , de^ e bed r ‘ n hi li 0 M f T. m j" e “'" aCC '° ,he ,own in «» ««• of Cambridge 
£ , ky Maitland, Township and Borough. Cf also Petit - 

P 75 s%. 3 su PP ,emen,ar y *0 Stubbs’ Constitutional History, i. 


a xt. i.o - saxox ri-'it mi>. 
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yard of the mighty man the king, the magistrate. or the 
noble ” (y). 

The necessity of defence during the Danish invasions led 
to the fortification of many centres, and from this time the 
term bitrh came to denote a group of fortified houses, a 
borough. Other towns again arose round great monasteries, 
or in places where merchants and traders would congregate 
such as the fords of rivers, or the crossing of important 
highways, or harbours. But whether the origin of a town 
can be traced to a pre-existing village, to a military 
defensive work, to a monastery, or to a meeting place of 
merchants, it was always the commercial and industrial! , 
needs of the country which provided the stimulus for itsl 
development (z). 

Within the walls of the town the traders enjoyed a 
greater security than they could find in the open country, 
for it was protected by the special peace of the king, and 
heavy fines were exacted from those who violated it. The 
towns soon had their own moot or court, parallel to that 
of the hundred; sometimes also they had guilds, but these 
were voluntary associations for religious, charitable or 
social purposes analogous to our modern clubs («). Of the 
Merchant Guild, which took a prominent place in later 
municipal history, there is no trace before the Norman 
Conquest. 

Some guilds had for their principal object the mutuak The “frith- 
defence of their members and the preservation of peace .1 *' mM " 
and by the laws of Ine and Alfred, in case of homicide of 
or by one of the members, the guild-brethren were to share 
in the receipt or payment of the wergild (b). 

(y) Stubbs, Const. Hist., i. 99. 

( 2 ) In this connection the prevalence of the word port as a term for 
town is significant. It is derived from the I^atin word portus, harbour 
or wharf, and was applied to inland as well as sea-coast towns. Cf. 
the law of Edward the Elder fl. 1), no one shall buy except in a port. 
and he shall have the witness of the portreeve ; and of Athelstan (II. 14), 
no one shall mint money except in a port. Poort is the old name for a 
town in Flanders. Cf. Petit-Dutaillis, op. cit. p. 83. Tait, The Study 
of Early Municipal History in England (Proceedings of the British 
Academy, vol. x.), p. 203. 

(а) See Gross, The Gild Merchant, vol. i. App. B. 

(б) In the Judicia Civitatis Lundoniae, drawn up under King Athelstan 
(cir. 930) by the bishops and reeves belonging to London, and confirmed by 

2 


E.C.H. 
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The City of London has always occupied an exceptional 
position above other towns of the kingdom. The citizens 
took part in the election of Edmund Ironside, of Harold 
Hareloot, and of William the Conqueror (r) ; witena-gemots 
were held there more frequently than at other places (r/j. 
It Itad its folk moot, the open-air gathering of the people, 
and its small weekly busting court of Danish origin, but 
there is as yet no evidence of a more developed consti- 
tution. It was and continued to be through the Norman 
period “ a collection of small communities, manors, 
parishes, church-sokens and guilds, held and governed in 
the usual way ” (e). 

Towards the close of the pre-Norman period the two chief 
officers of the City of London were the port-reeve (/) 
and the bishop. It is to these two that the charter of 
W illiam the Conqueror confirming to London the laws 
which it had enjoyed under King Edward is addressed: 

“ William the King greets William the Bishop and 
(lost ri t h the port-reeve, and all the burghers within 
London, French and English, friendly: and I do you to 
wit that [ will that ye twain be worthy of all the law that 
ye were worthy of in King Edward’s day. And I will that 
even- child he his father’s heir after his father’s day; 
and I will not endure that any man offer any wrong to you. 
God keep you ” (//). 


the pledges of III.* • fritli-gegildas," is preserved a complete code of a " frith- 
gild of the city of London, with minute directions for the pursuit and con- 
victions of thieves, the exacting of compensation, and the carrying out of 
the dooms which Atlielstan and the Witan had enacted at Greatlev. Exeter, 
and Thundersfield. — Tliorpe, Anc. haws and Inst.; Select Chart., 75 seq. 

(ci See Liebermann. The National Assembly in the Anglo-Saxon 
period, p. 37. 1 At the paramount function of the National Assembly, 
therefore, the city played a considerable part, which was continued under 
. tep len . Richard and John. This role forms an important link between 
the Anglo-Saxon and Norman assemblies.” 
id) Ibid. p. 45. 


ie) Stubbs, Const.- Hist. i. p. 442 . 

</> I he port-reere is the sheriff, rice comes, of Henry I. s charter to 
London (see infra, p 69). He was sheriff of London and Middlesex, 
‘J.’ 6 ca!,e °f f'ondon the town was more important than the 
shire the officer took Ins title (until the twelfth century) from the former : 

vnir. pp. a52 7q DOt * ee Round - Geoffr *y de Maude- 

ig) Stubbs. Select Charters. 97. 


ANCil.O-SAXOX l*KK10n. 


The original bishoprics were conterminous with the limits 
°l the various kingdoms at the time of the conversion io 
Christianity: but under Archbishop Theodore the diocese- 
were subdivided on the lines of the still earlier territorial 
divisions. As churches were gradually erected through- 
out t he country, the township, or, in thinly populated 
districts, a cluster of small townships, naturally became in 
its ecclesiastical aspect the parish of a single priest ( // 1 . 


Turning from the divisions of the land to those of the 
people, we find at the bottom of the social scale the mere 
slaves ( theowas , esnas), of whom, under the name of srrvi. 
25,000 are numbered in Domesday Hook, or nearly one- 
eleventh of the registered population. These were of two 
kinds — (1) hereditary, consisting partly of the descendant- 
of the conquered Britons, partly of persons of the common 
German stock either descended from the slaves of the first 
colonists or from freemen who has lost their liberty: 
(2) penal slaves ( witc-thcowas ). freemen who hud been 
reduced to slavery on account of crime, or through failure 
to pay a wergild, or l»v voluntary sale the father having 
power to sell his child of seven, and a child of thirteen 
having power to sell himself. 

As among the Germans of Tacitus we find the distinction 
between the noble and common freemen, so among the 
English the freemen were broadly divided into carls and 
ceorlSf the modern meaning of which may lx* rendered hv 
gentle and simple, or esquire and yeoman. 

The rank of the eorl rested upon noble birth, hut in 
England, as in other Germanic countries, u new kind of 
nobility speedily grew up-— nobility by service. This arose 
out of the development of the eomital iix, described by 
Tacitus, the band of personal followers of the king or other 
leader. These followers were the gesiths (= companions). 
Then the relation existing between the lord and his 
followers appears to have gradually assumed a somewhat 
different type; the gesith , or companion, became the thegn 
(= servant («) ); and the service of the king, or other great 


(h) 8tubl>R, Const. Hist., i. 244-7. 

(i) "As the King grew in importance and power, the companion <r 
‘ gesith ’ soon changed his original title for a new one, that more clearly 
expressed his somewhat changed relation. He became the thegn or servant 
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lord, was eagerly sought by freemen us well for the social 
dignity as for the material rewards which it ensured. We 
read of the king’s di>h-1hegn ( disc-thcgn ), bower-thegn (bur- 
thet/n), and horse-thegn (/•), as personages of high rank and 
great influence: a feature in our early institutions which 
has survived to the present day in such offices as those of 
lord chamberlain (bower-thegn) and master of the horse. 
Service to the king, or some great lord, gradually became 
the only avenue to distinguished rank. The dignity of 
thegn was also closely connected with the possession of 
landed property; so much so that the possession of a certain 
quantity ot land came to he regarded as a foundation of 
nobility (/). The simple freemen who acquired five hides 
of land, and was attached by special services to the court, 
entered into the ranks of the thegn hood (;/i). For the 
position of ealdorman the possession of at least forty hides 
hvas necessary. This intimate connection between social 
status and the ownership of large landed estates, which 
has continued with but slight modification down to our 
own times, may be traced even in the early institutions 
of our Teutonic ancestors. Among this nobility bv service 
the highest rank comprised the king’s thegns, whilst in a 


f 

* 


> 

w 


matcad of the companion of his lord.”— H. Taylor. Engl. Const., p. 131. 
In Latin the word thegn is rendered by minister or sometimes miles. 

Ik) He was not the same as the stallcr as till recently it was supposed ; 
the office of staller is of Norse origin and was introduced into England 
by the Danish kings. Sec Larson, The King's Household in England, 
p. 147. 

!*> Sce Iarson - op. cit., p. 103. ” Before the Danish invasion the 
mimstn were something more than great landed proprietors with certain 
military obligations: they composed an aristocracy hound to the King by 
peculiar personal tics and forming an extension of his court into the 
various parts of his kingdom. From the humbler realms of household 
service, the order had risen, first to the plane of honor as a royal 
comitntux. and next to the plane of influence ns a landed nobility. In 
the days of its prosperity it formed the great outer circle of the royal 
service. J 


(m, ( f. People's Ranks and Law. c. 2 Select Charters, p. 88). 
If a ceorl throve so that he had fully five hides of his own land. 

thl L^„ and K k ii , .'i n ' >C l ;° ,,Se * and b,,rh - 2 =te. scat and special duty in 
V ‘; aU - then was he thenceforth of thegn-right worthy.” Another 

over Jr Sane , T''*™ 01 enab,ed a merchant who " fared thrice 

over the wide ret by h.s ow„ means » to become worthy of thegn-right 
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lower class were the thegns of the cnldorninu or 
bishop (/t). 

Below the thorns were the free peasants, the ceorls. who the U. 
appear in the Domesday survey under the names of hhrn 
homines , soctnanni. r/Uani. hordarii. cot mi,. m,,l col set,. 
indicating doubtless some peculiarity of service or tenure. 

I heir position on the whole was depressed by the growth of 
thegnhood ; those who did not rise by the acquisition of five, Kireet.of the 
hides of land to the rank of thcgn sank into a state of f," nv l , l j' <,f j 
dependence. In this way the rise of a landed aristorracy« ,U ' nl 
effected great changes in the organisation of society. The 
churches and thegns who acquired from the king large 
estates or the royal rights over portions of the land 
developed a seignorial power, and often a seignorial jurisdic- 
tion (sac and .?oc). The free ccnrl requiring protection fop. 
his person and his land placed himself under some powerful 
neighbour; he commended himself to a lord ( hla ford ).• 

For the sake of security he lost his independence. Purely , 
voluntary in its origin, commendation rapidly grew to be ✓ 
universally compulsory. It soon came to be regarded as a 1 
principle that every freeman, not being a hla ford, must 
be attached to some superior, to whom he was bound bv 
fealty, and who, in return, was his legal protector and the 
guarantee for his good behaviour. The freeman had 
indeed the right of choosing the lord to whom he should 
commend himself; but if he failed to do so, his kindred 
were bound to present him to the shire eourt and name a 
lord for him (o). In some cases the freeman might change 
his lord at will, could “ go with his land where he pleases ” ; 
but more usually he could not — he had to remain attached 
to his patron. “ Patronage had a tendency to strike roots 
and to develop into a lasting lordship over freemen and 
their land ” (p). 


(h) Sec Maitland, Const. Hist., cd. Fisher, p. 147 : - But it is not only 
the King who has thegns— great men may have them; indeed, it seeing 
that n thegn may have lesser thegns dependent on him— just as in after- 
days the Kings tenant, in capite, might have tenants holding of him bv 
knights' service.” 

(o) Athelstan II. 2. Select Charters, p. 71. 

(p) Vinogradoff, Growth of the Manor, p. 213. Cf. also Maitland. 
Domesday Book and Beyond, pp. C9— 75. 
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As the result alike of their almost entire monopoly of learn- 
ni" and of the veneration, not unmixed with superstition, 
which the sacerdotal character inspired in the laity, the 
clergy, as a class, held a very high political and social 
status (q). The poorest priest ranked as a mass-thegn; the 
bishop was on a par with the ealdonnan and presided witli 
him in the shire-moot, and the archbishop was never 
valued, in the eye of the law, at less than an atheling, or 
member of the king’s family. Whilst all lavmen, even of 
the highest rank, were bound to find a number of com- 
purgators in addition to their own oath, in order to clear 
themselves from a charge, the simple oath of a priest was 
accepted as sufficient. In every great council the prelates 
appear to have taken a prominent part, church and state 
working together in the closest alliance; while for purely 

church matters the clergy, from an early period, had their 
own synods. 

At the head of the nation was its elected chief and 
representative, the cyning or king. The royal power 
|was, however, limited by that of the witan or 
national council; but with the extension of the national 
territory and the growth of the thegnhood, the personal 
dignity and power of royalty gradually but steadily 
increased. The king became the personal lord as well as the 
chief and representative of his people. From the time of 
Attielstnn the kings began to assume imperial titles, with 
which the extensive European connections of that sovereign 
had doubtless rendered them familiar (r). These titles 
were probably not mere grandiloquent sounds, but were 
intended to proclaim the imperial character of the sway 

"t ' 'u ^ ln .", of * he E,, S lish asserted over the inhabitants 
of the whole island, and his independence of any external 
potentate. In his imperial character, as overlord, the king 

affairs possessed bv the Pn-an . T ,nfluence ,n ocular 

resided the pouer of life and dea h wh ? m “durively 
no douht. great I v to facilitate th i • a P r,m,t, ve influence tended. 
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called himself rc.r. i in /unitor t cost n . tnisihus. taints 
Britanniae or lot ins Albion is \ lint in his regal ehnrartor lie 
is still king; of the people, not lord of the soil rc.r 
Anylonim , not rc.r Anyliac (.«). The prerogatives and 
immunities of the king- were extensive. Like every other 
individual, he had originally a irvr-yiht % or (ixed price for 
his life; but Alfred made plotting against the king's life 
“ death-worthy.” He was entitled to maintenance for 
himself and his retinue in public progresses; to all treasure- 
trove, wrecks, tolls, the profits of markets, mines, and salt- 
works, and to the forfeited possessions of outlaws. A wife, 
or fine, was also payable to him, on every breach of the law, 
in addition to the compensation (hot) due to the person 
injured. The breach of the king's frith or peace, and the 
violation of his mund (t), or special security granted to 
any one, were severely punished. He alone had solicit , orj 
jurisdiction, over persons of the highest rank, and was 
charged with the duty of executing justice in the last 
resort. Lastly, he was commander-in-chief of the national* 
host (ft/rd). 

The consort of the king, in accordance with the high The queen 
.respect in which women were held by the Germans, seems 
to have occupied a very exalted position. She was styled 
“the wife” ( ewen ) and lady (/iln/ditjr). The crimes of 
Edburga, who poisoned her husband King Jfeorhtric, caused 
the West Saxons, for a considerable period, to withhold 
from the king’s wife the name and authority of queen. 

In 850 Kthelwulf gave deep offence to his people by 
causing his second wife, Judith, to be crowned; but from 
the date of Edgar’s second marriage with Elfthrytlia, 
in 965, the rank of queen appears to have been restored. 

Emma, wife and queen of Ethelred II., seems to have held 
the city of Exeter as her peculiar property, and to have 
governed it by her own officers. In Mercia and East Anglia 


(*) On the imperial character of the early English kings, see Palgrave, 
Eug. Commonwealth, pp. 627, cccxlii — cccxliv : and Freeman, Norm. 
Conq., i. 148. 

(0 The original signification of ** mund " is hand. It specially denoted 
the power of the head of the family over his wife, children, and slaves, in 
which Bonse it rnay be compared with the similar use of menus in the ancient 
legal phraseology of the Romans. 
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the queen-consort was entitled to the payment of an extra 
tenth, called aurum reginae ( gcrsuma ), or queen-gold, on 
every fine or oblation of more than ten marks paid to the 
king. This ancient due was claimed so late as the time 
of Charles I., by Queen Henrietta Maria (?/). 

The sons and brothers of the king were distinguished by 
! the title of athelings. The word atheling, like eorl, 
originally denoted noble birth simply; but, as the royal 
house of Wessex rose to pre-eminence, and the other royal 
houses and the nobles generally were thereby reduced to a 
relatively lower grade, it became restricted to the near 
kindred of the national king. The more remote members 
of the roval house fell into the ranks of the ordinary 
nobility without any distinctive appellation, on the same 
principle as that by which the descendant of an English 
nobleman at the present day, if not heir to the ancestral 
title, bears, in the third generation, no external sign of his 
nohle relationship. 


Ihe supreme council of the nation, which performed the 
functions of the Teutonic national assembly described by 
Tacitus, was the Witcnagemot , or meeting of the wise. 
Concerning the constitution of this assembly there exists 
considerable difference of opinion (*). It is’admitted that 
in the local gemots every freeman had a right to attend. 
So every freeman, whether eorl or ceorl, had a voice in the 
folkmoot of the shire, the shiremoot or county court of 
later times. But here the divergence makes itself manifest. 
] li was once held (y) that every freeman had also the right 
to attend the national assembly, although this right had 
practically gone out of use at an early period, that the 
. witenagemot was 44 democratic in ancient theory, aristo- 
crat, c m ordmary practice,- a view which to a certain 
extent ,s supported by the high authority of Kemble (z). 
But ,t ,s now generally believed that the central assembly 
was never ,n h, stone times formed on the model of the 

Th ' Assembly =„ 

fy) Freeman, Norm. Conq., i. 107 
(z) Saxons, 11. 230 teq. 
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lower courts as the folkuioot of the whole nation, the 
ordinary freemen never rising higher than their respective 
shire-moots. The Witenagemol was an aristocratic body. 

Its members were the king-, the ealdormen or governors <>l 
shires, the king’s thegns, the bishops, abbots, and generally 
the -principcs and sapicntes oi' the kingdom. Sa ///rules = 
witan = wise men, was the common title of those who 
attended it. The lesser thegns, if entitled to be present, 
did not, probably, attend in any numbers, so that the 
assembly can never have been very large. “ The largest j 
amount of signatures,” says Kemble, “which I have * 
yet observed is 10G, but numbers varying from 90 to 10(1 1 
are not uncommon, especially after the consolidation of the 
monarchy. In earlier times, and smaller kingdoms, the 
numbers must have been much less. . . . Other meetings, 
which were rather in the nature of conventions, and were 
held in the presence of armies, may have been much more 
numerous and tumultuary — much more like the ancient 
armed folkmoot on the famous day which put an end 
to the Merwingian dynasty among the Franks. Such, 
perhaps, was the gemot which, after Eadmund Irensida’s 
death, elected Cnut sole king of England, or that in 
which Earl Godwine and his family were outlawed ” (a). 

Although the witenagemot was not a representative body 
in the modern sense, it was unquestionably looked upon as 
representing the whole people and consequently the national 
will (6). 

The powers of the witenagemot were extensive: — lu pow •••*. 

(1) It had the power of deposing the king for misgovern- Deposition 
ment. So great a step would obviously only be taken ,,f l,, '‘ kl, ' K 
at rare intervals. In Northumbria, indeed, the deposition 
of kings, with more or less of violence and bloodshed, 
is extraordinarily frequent; but two only, Ethelwald 
(probably) in 7G5, and Alcred (certainly) in 774, can be 

(а) Kemble, Saxons in England, ii. ‘200, 201, n. Cf. Eiebermann, 

National Assembly, 41, 42. 

(б) In a charter of Athclstan, in 931, the act is said to have been con- 
firmed " tota plebis generalitate ovante"; and the act of a similar meeting 
at Winchester in 934, which was attended by the king, four Welsh princes, 
two archbishops, seventeen bishops, four abbots, twelve dukes, and fifty-two 
thegns, making a total of ninety-two persons, is described as being executed 
“ tota populi generalitate." — Kemble, 8axons, ii. 199. 
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sai.l to have been regularly deposed by the witenagemot (c). 
In the royal line of t he West Saxons, which grew into 
the royal line of the English, there were two instances of 
deposition l>y (he witan. In 755, Sigebert of Wessex was 
deposed by the witan, and Cynewulf, his kinsman, elected 
in his stead (tl). Ethel red TI. was in like manner prac- 
tically deposed in 101 -l, and again restored in 1014 (e). 
Since the Norman coni|uest, the deposing power has been 
three times exercised by the national parliament, in the 
cases of Edward II. in 1527, Richard II. in 1599, and 
•Tames II. in If, 88 (/). 

(2) The witenagemot had the power of electing the king. 
-Ml the old Teutonic kingdoms were elective; but in every 
kingdom there was a royal family, out of which the witan 
bad the right to elect the most competent member to dis- 
charge the functions of king. The eldest son of the last 
king if of full age and not manifestly incompetent, was 
1 usually chosen to succeed his father. But at a period when 
Vibe personal character and military prowess of the king 
were of the utmost importance, minorities were too 
dangerous to be endured. Thus when Ethelred 1. died in 
S7I. leaving only young children, he was succeeded l.v his 
younger brother Alfred. King Athelstan again though 
reputed illegitimate, was preferred in 925 to the vounger 
but legitimate sons of Edward the Elder (.?). In 946 


<r) Ah to Alrre<1. see Simeon of Durham \ a 77 a nr r.r* . 

Northumbria m the eighth century. th.recn ended li,eir reign* by extra 
ordinary means. Sec the list m Stubbs. Const. Hist., i. 153. 

Saxon^Tmo 7M; 1 F '° r ' VVlR " r " • “»• »«: </• Kemble, 

or wesi^' e^r 8 »r “rr 

m&mmm 

paHiamern; *-«"•. ^ * 

mentarv cnmprom.se ^rtnVe .o Ih.T "1'""°“'' a 

looked upon by the Yorkists as bavin, broken Ibis 'In™ 1 '’ who wns 
matcly set aside by a purely ‘ x , " ,s ™ m P r <>mise, was ulti- 

deposed. but tried and e P ,r u i y ed P ^" g * n ki“r ,nb,y - ClK,rl0B P ™ neve * r 

9> B "‘ maCy ' h ° WCVer - *“«>»«. ■ — no, considered a valid 



Wl.l.O-SAXON PKKIOH. 


1>7 


Edwy, son of Edmund, was passed by in lavour of his 
undo Ed red ; and in 1042 Edward the Conie>s«»r was oboson 


in preference to tho absent son of his elder brother Edmund 
Ironside. Finally, in 1066. the whole royal house was 
passed by, ami Earl Harold, the most able general and 
statesman of his time, was elected king*. The race of (Vrdir 
had once before been passed by, when, in 1017, ('nut was 
chosen king; but this election, though good in form, was 
made under duress. A certain preference seems to have 
been given to the issue born after the accession of the father 
to the throne — the porphyrogeniti , sons born in the purple: 
and a certain preference was also acquired by the recom- 
mendation of the -last king; thus Edgar recommended his 
son Edward to the witan. and Edward the Confessor re- 
commended Earl Harold (/<)• Hut on every fresh accession 
“ the great compact between the king and the people was 
literally as well as symbolically renewed, and the technical 
expression for ascending the throne is being ‘ gecoren and 
aliafen to cyninge,’ elected and raised to be king; where 
the ahafen refers to the old Teutonic custom of what we 
still at election times call chairing the successful candidate: 
and the gecoren denotes the positive and foregone conclusion 


of a real election 99 (t). 

(3) The witenagemot had a direct share in every act of Tin* wituu 
government. In conjunction with the king, the witan, 
enacted laws and levied taxes for the public service; made of govern- 
alliances and treaties of peace: raised land and sea forces 
when occasion demanded; sanctioned royal grants off 
book laud ; appointed and deposed the bishops, ealdormen 
of shires, and other great officers of church and state; 
adjudged’ the lands of offenders and intestates dying with- 
out heirs to be forfeit to the king; and authorised the 
enforcement of ecclesiastical decrees. Lastly, the witanp 
acted from time to time as a supreme court of justice, botlr 
in civil and criminal causes (A*). 


ground of objection among the Anglo-Saxons, if the personal qualities of the 
prince were such as to recommend him.” — Saxons in England, ii. 37. n. 
(h) See Freeman, Norm. Conq., i. 118. 

(0 Kemble. Saxons in England, ii. 215. 

(k) See Kemble. Saxons in England, ii. 204 240; Liebermann, National 
Assembly, 59-75. 
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But although the powers of the witan were so extensive, 
the active exercise of < liens varied greatly with the personal 
character and influence of each occupant of the throne. 
Strong kings, like Alfred and Athelstan, were able, by the 
legitimate exercise of personal influence, to lead the witan 
in whatever direction they pleased, and thus to attain the 
practical enjoyment of supreme power. Towards the close 
of the pre-Norman period, many of the powers which had 
been originally shared bv the king and the witan were in 
fact exercised by the king alone; but in the two cardinal 
pmatters of legislation and the imposition of extraordinary 
taxation, the right of the witan to give counsel and consent 
was at all times recognised. 

The great original principle of the English judicial 
system was that of trial in local courts popularly constituted, 
or as it was termed in later times, trial per pain, in the 
presence of the county as opposed to a distant and un- 
known tribunal. This was at once an evidence of freedom 
and the surest guarantee for its permanence. But before 
describing the different local courts it is necessary to notice, 
shortly, the principle of pledges, by which provision was 
made that every man should be either personally forth- 
coming, or have some representative bound to answer for 
him, in every case of litigation. 

A collective responsibility for producing an offender 
appears originally to have lain upon the mtvgth or com- 
munity of the kindred (/): it then devolved upon the 
voluntary associations called guild s : and later on the guild 
was superseded by the local responsibility of the tithin'), 
the exact nature of which is doubtful, but which seems 
to have been a personal and territorial subdivision of 
the hundred practically identical with the township. 
Eventually, though probably not much earlier than the 
Norman conquest, for the local tithing was substituted 
the personal collective frithborh , or frankpledge. Every 
freeman oyer twelve years of age, not being a hlaford, was 
bound to be enrolled in a frithborh , or tenwavnetalc as it 


(/) Schmidt notes, however (Gcs. d A \ .l , 

bul - - - £ 
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was called in the north : that is, anjissociation of ten men 
who formed a perpetual collective bail for the appearance 
of any one of their number when required to answer in a 
court of law. Each association had its head-man, the 
horhs-caldor , or frithborgehcad , who was also called the 
r as the body of ten was also called the tithing. 
If an accused member appeared and was condemned, he had 
to make reparation by his own property or by personal 
punishment; but if he tied from justice, the other members 
of the tithing;, in default of exculpating themselves from 
all share in his crime or escape, were pecuniarily liable 
for the penalty. 

Side by side with the collective responsibility of the 
local community or of the personal association, was the 
individual responsibility of the hla/ord for his men. By a 
law of A tli el stan'," every landless man was to have a lord to 
answer for his appearance; and by an ordinance of King 
Edgar it was enacted : “ Let every man so order that he 
have a 4 borh * [surety] ; and let the * borh ’ then bring and 
hold him to every justice; and if any one then do wrong and 
run away, let the 4 borh ’ hear that which he ought to hear. 
But if it be a thief, and if he can get hold of him within 
twelve months, let him deliver him up to justice, and let 
be rendered unto him what he before had paid ” (m). 

The two principal local courts were those of the hundred 
and the shire. The hundred court was held once a month, y 
under the presidency of the sheriff or his deputy. The' 
judges of the court were originally the whole body of free- 
holders within the hundred ; but, probably from motives of 
convenience, it soon became the custom to delegate the 
judicial powers of the whole body of suitors to a representa- 
tive committee, generally twelve or some multiple of twelve 
in number, and either chosen for the occasion or per- 
manently appointed. The court of the hundred exercised! 
jurisdiction both civil and criminal, voluntary and con-« 
tentious; and litigants were bound to seek justice in this| 


(m) Edgar's Secular Ordinance, cap. 6; Select Chart. 83. On the 
origin and nature of the Tithing and the Frithborh or Frankpledge— the 
subject of a great literature— see Stubbs, Const. Hist., i. 92-95, and 
Pollock and Maitland, Hist, of Eng. I.aw, i. 568-571. 
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court before applying to a higher tribunal. On the 
jinstitution of the frithborh or frankpledge, the hundred 
'court twice a year undertook the duty of seeing that every 
'man was regularly enrolled in his tithing, a practice which 
continued long after the Norman conquest, when most of 
the hundred courts had fallen into private hands, as the 
sheriff s tourn, or t lie two occasions in the year when the 
sheriff held the courts leet to take the view of frankpledge. 

From an early period certain districts within the hundred 
were detached from its jurisdiction and subjected to the 
* 0CH of tlle church or of the secular hlafords to whom they 
belonged. Such districts formed private franchises or 
liberties. The hlaford possessing a private soken over his 
lordship, or manor as it was subsequently termed, was wont 
to dispense justice in the hall of his mansion, whence his 
court was called a hall-mote, the progenitor of the feudal 
, court-baron. Sometimes the jurisdiction of a whole 
hundred, or of several hundreds, was granted to churches 
or private individuals. In this way the organisation of 
the hundred was considerably weakened, and the adminis- 
tration of justice became to a large extent not national or 
royal, but territorial and feudal (n). 

The scir-r/emot, or, as it was called after the Norman 
conquest, the comUatvs, was not only the court of the shire, 
but also the folc-gemot, the general assembly of the folk 
.of the shire (o). The shire-moot was convened bv the 
rsheriff twice in a year. It was attended by the ealdorman 


Dome^av ‘iLrTl £ *7"^ ° f 7‘8° 0r “ l i»risdic«io n . sec Mai, land, 
Km ** h ” av "• «P«ci»lly 5 3. -Sake and 

falling into the hands of the kin" and ih daD ? er of ,he authority 

the national voice. Bn, this can onlv he TT, T Withoot «*««*«*. * 
Const. Hist., i. 130. ° D ' y be maUer of «-njecture.”_ S tubbs. 
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the bishop, and all other public officers, by all lords of 
lands, and by the representative reeve and lour men and 
the parish priest from each township, and these, collec- 
tively, formed the judges of the court (//>. The jurisdic-, 
tion of the shiremoot extended to every kind of suit, except 
such as concerned a high officer of state, or a kind’s 
thegn, which were reserved for the kind's immediate 
cognisance. But the shiremoot could not be resorted to 
until justice had first been sought and denied in the court 
of the hundred: and on the same principle no appeals 
could be carried to the king, unless the shiremoot had 
previously failed to do justice. The court of the shire. ^ 
though it gradually lost much of its importance after the; 
Norman conquest, especially after the institution of the 
justices itinerant, long continued to exercise an extensive: 
civil jurisdiction in small causes, and remained the general 
assembly of all the freeholders of the shire for county 
purposes. As an instrument in limiting the power of the 
feudal aristocracy, it “ contributed in no small degree to 
fix the liberties of England upon a broad and popular 
basis ” (q). 

Nearly all the work of judicature consisted in the 
declaration of the law applicable to each case, as dis- 
tinguished from the finding of the facts. The law was 
declared by the presiding magistrates — the ealdorman, or 
sheriff, and the bishop. The facts (except in a certain 
class of civil causes to be. presently noticed) were decided 
either by compurgation or by ordeal. 

1. The accused might clear himself by his own oath] 
strengthened by the oaths of certain compurgators, usually! 
twelve in number, and either his relatives or immediate 
neighbours, who testified to the trustworthiness of the 
person on whose behalf they came forward. The compur- 
gators were in reality “witnesses to character” (r). But 
the oaths of different men varied in legal value and credit 


(/>) But as in the hundred, so in the shire, the twelve senior thegns 
appear to have acted as a body of councillors or assessors, and declared the 
report of the shire. See ibid., p. 129 and n. 2. 

( q ) Hallam, Mid. Ages, ii. 277. 

( r ) The system of compurgation was common to all the Teutonic nations, 
but the number of compurgators required varied in the different countries. 
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according to the rank and property of the swearer. The 
oath of one thegn counterbalanced that of six ceorls. If 
the accused were subject to a hlaford, the lord or his gerefa 
might offer to swear on behalf of the vassal. But if the 
testimony of the lord were not in his favour, the accused 
vassal was bound either to produce a triple number of com- 
purgators or to undergo an ordeal of threefold rigour. Not 
|°nly the accused, but the accuser also, was bound to take 
an oath (fore-oath) that he was not actuated by interested 
or vindictive motives. 

2. But compurgation was not always allowed. In certain 
cases, as when a man was taken red-handed, or bearing 
oilier proofs of guilt, he was obliged to submit to the ordeal. 
The ordeal was also compulsory— (1) where the accused was 
unable to produce a sufficient, number of compurgators; 
(2) where he had been notoriously guilty of perjury on a 
previous occasion ; (3) where he was not a freeman — unless 
his hlaford swore to his belief in the innocence of the 
accused, or bought him off by paying the wergild. 

The ordeal, or judgment of God, was of three kinds— hot 
iron, hot or cold water, and the corsnaed, or accused morsel. 
It was to be undergone (except as to the cold water ordeal) 
in a church, and under the superintendence of the priests. 
It is very difficult for us to understand how even the most 
innocent could have escaped condemnation under this 
process, except by the collusion of the officials; but there 
is no doubt that in its origin the ordeal was intended as a 
reverent appeal to God, in the firm belief that He would 
make the truth manifest. 

3. Besides the compurgators or witnesses to character, 
there was also in civil causes a special class of witnesses 
appointed by law for the attestation of facts— bargains and 
sales. In some respects they are analogous to the public 
notaries of the present day. They are first mentioned in a 
law of King Athclstan (a.d. 924-940), which enacted that 
there should “be named in every reeve’s ‘ manung ’ 
(district) as many men as are known to be unlying, that 
they may be for witnesses in every suit ” (s). But the most 
explicit information about these legal witnesses is contained 


<S) Cone. Exon., cap. i. Select Chart. 75 
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in the Laws of Edgar : •‘This, then, is what 

I will: that every man be under ‘burh’ both within tin* 

‘ burhs ’ and without the ‘ burhs ' ; and let witness be 
appointed to every * burh * and to every hundred. To 
every * burh ’ let there be chosen xxxiii as witness. To 
small ‘ burhs ’ and in every hundred xii, unless ye desire 
more. And let every man, with their witness, buy and 
sell every of the chattels that he may buy, or sell, either 
in a ‘ burh ’ or in a wapentake; and let every of them, 
when he is first chosen as witness, give the oath that he 
never, neither for money, nor for love, nor for fear, will 
deny any of those things of which he was witness, nor 
declare any other thing in witness save that alone which 
he saw or heard; and of such sworn men let there be at. 
every bargain two or three as witness” (t). The sworn 
testimony of these legally appointed witnesses was decisive 
of any dispute which might subsequently arise. 

The principle that every injury either to person oil runisbme 
property might be compensated by a money payment was 
common to all the northern nations. It was introduced into 
Gaul by the conquering Franks, and into Britain by the 
English invaders. Every man’s life had a fixed money 
value, called the wergild. In the case of a freeman, this 
compensation for murder was payable to his kindred ; in 
that of a slave, to his master. The amount of the wergild 
varied, according to a graduated scale, with the rank of the 
person slain. For a ceorl it was fixed at 200 shillings; 
for a lesser tliegn, 600 shillings; for a king’s thegn, 1200 
shillings ( u ). For bodily injuries a hot was payable, being 
highest in amount where any disfigurement ensued (,r). 

In every case the king was entitled to a wife, or fine, for 


(0 Edgar, Secular Ordinance, Suppl. cap. 3, 4, 5, C. Ibid., 84, 
l” borh " = surety, "burli” = a fortified place.] 

(u) From the amount of his wer a thegn was sometimes called a tivclf- 
hynde man (hynde, hund, here = a hundred), a lesser thegn a six-hynde man, 
and a ceorl a twyrhynde man. The siz-liynde man disappears after the 
time of Alfred, except perhaps in the west midlands where he may he 
identified with the radeniht. It seems to have comprised the landless 
gesith and also Welsh landed proprietors. See Chadwick, Anglo-Saxon 
Institutions, 90-98. 

(x) The bdt for the smallest disfigurement of the face was three shillings, 
the same as for breaking a rib (Laws of Ethelbert). 
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the breach of his peace. In the course of time capital 
punishments were introduced for offences against the state, 
or the king as its representative. Alfred declared that 
treason against a lord he dared not pardon; and lighting 
in the king’s hall, and several other state offences were 
made *• death worthy." At a later period t lie severity of 
the laws increased, especially as to theft, which was 
sometime- capitally punished. Hut neither severity nor 
lenity seems to have availed to restrain the general 
turbulence of the people. The laws are filled with 
complaints of the open violations of the public peace. 
The relatives of a murdered man freely maintained the 
right to vengeance ; and “open morth,’’ as the private 
feud was termed, frequently went on for a long period 
between the two families. The law of money compensation 
must he regarded therefore as showing rather what society 
was intended to ho, than what in very many instances it 
actually was. For certain offences, the punishment of 
exile was inflicted; and t lie man who fled from trial became 
an outlaw, whom any one might slay as he would a wild 
beast . 

The laws of the English extend in an unbroken series 
from the laws of Ethelbert, the first Christian king of Kent 
(tlOt)), down to the present time. The earliest written collec- 
tions ore simply digests of local unwritten customs which 
had been handed down by oral tradition, and where were 
put into writing to meet the requirements of a more 
developed and centralised state organisation. Many of 
these early laws consist of amendments of older unwritten 
customs, and from our lack of knowledge of the customs 
intended to he amended, are necessarily somewhat obscure. 
Even when the laws are clear, the great bulk of them 
“concern chiefly such questions as the practice of com- 
purgation, ordeal, wergild, sanctity of holy places, persons 
or things; the immunity of estates belonging to churches, 
and the tables of penalties for crimes, in their several 
aspects as offences against the law, the family, and the 
individual ” (?/). But scattered through the collection 
thereoccur from time to time many enactments of the 


tV) Select Chart., 66. 
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highest interest ami importance as elucidations of the early 
history of the constitution ^c). 

Some of these laws. <*.//., those of Alfred {circa 8!)0), of 
Ethelred (978-101G), and of Cnut (101G-1035), exhibit 
traces of early attempts at codification. But the name 
“ code " cannot with propriety be applied to them. They 
are unsystematic and fragmentary, and such general 
principles as they enunciate are not legal definitions, but 
maxims drawn from religion or morality. 

(>i all our early kings, Alfred the (Beat lias enjoyed the 
widest fame as a legislator. Popular legend has represented 
him as the personal -author of nearly all our institutions, 
of many of which the germs existed ages before, while 
the existing form cannot be discerned till ages after him. 
There is no doubt that, like many others of our early kings, 
Alfred collected and arranged the laws of his predecessors; 
but his real position, as a compiler of old rather than an} 
or igin ator of new legislation, is accurately set forth by! 
himself in the preamble to his “ dooms ” : “I then, Alfred, 
King, these together gathered, and had many of them 
written which our fore-gangers held, those that me-liked. 
And many of them that me-nol-liked, I threw aside, with 
luy Wise Men’s thought, and no other wise bade to hold 
them. For why, I durst not risk of my own much in writ 
to set, for why, it to me unknown was what of them would 


at 

•'luliiicution. 
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Tlio Dooms. 


like those that after us were. But that which I met, either 
in Ine’s days my kinsman, or in Offa’s the King of the 
Mercians, or in iEthelherht’s that erst of English kin 
baptism underwent, those that to me lightest seemed, those 
have I herein gathered, and the others passed by. I then, 
^Elfred, King of the West Saxons, to all my Wise Men 
these showed, and they then quoth that to them it seemed 
good all to hold ” (a). 


(z) These passages aro collected by Stubbs, Select Charters, pp. 6G-92. 
(a) Alfred's Dooms. Thorpe, Anc. Daws and Institutes, i. 58. 59: 
Stubbs. Select Chart., 70. Seq Maitland, Const. Hist., pp. 2, 3 : " Begin- 
ning with Alfred's we have now a continuous series of laws covering the 
whole of the tenth century and extending into the eleventh, laws from 
Edward the Elder, jEthelstan, Edmund, Edgar and Ethelred. . . . These 
Anglo-Saxon laws or dooms — a6 they call themselves — after having lain hid 
in M8. for several centuries, were dug up in tho sixteenth century as anti- 
quarian curiosities. Lambard published 6ome of them in 1568 under the 
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The general features of the institutions and laws of the 
English people during the five hundred years preceding the 
Norman conquest have now been briefly surveyed. In 
different districts and at different periods a great diversity 
of local customs prevailed; but amidst many varieties of 
detail the essential principles and general machinery of 
government possessed throughout the characteristics which 
have been described. It must not, however, be supposed 
that during this lengthened period the institutions of the 
English were at any time stationary. They were subject 
to a marked though gradual process of development, the 
general tendency of which may be described as a move- 
ment from the personal organisation characteristic of all 
ancient systems of government towards the territorial 
organisation which forms the basis of the modern state. At 
the beginning of the period, the Anglo-Saxon kings were 
the leaders of the people, not the lords of the soil, their 
jurisdiction was primarily over the persons of their subjects, 
not over the territories included within the geographical 
boundaries of their kingdom (6). 

I Towards the close of the pre-Norman period, the king, 
though still “ King of the English,” had become, in 
addition, lord of the English laud. Nearly two centuries 
were indeed to lapse before King John should declare 
himself, on his great seal, Hex Angliae instead of Hex 
Anyloriim, but the transition from the tribal to the 
territorial system, from the kingship of the people to the 
conception of the king as feudal lord of both kingdom and 
people, was already far advanced towards completion (c). 

But whilst, in theory, the power of the king was rising 


title Archaionomia. In 1840 they were published for the Record Commie- 
sioners with a modern English translation under the title Ancient Laws 
and Institutes of England : they were again published in 1865 with a 
German translation by Dr. Reinhold Schmid." The best edition is now 
Vmr° f I>,ebermaDn - D,e Gesetze der Angelsachsen, 3 vols. Halle, 1903- 
inhU lii Cd j ti r ™ ,h an Eu P ,i8h tra " 8 »^°n has recently been 

p» 1 Press ’ Tl,e Laws ot lhe Earlie9t 

S ‘ a 1 , L - 1922, and The Laws of the 

IOn K s of England from Edmund to Henry I., edited by A. J. Robertson, 


<b) Palgrave, Eng. Commonwealth, pt. i. ch 3 
(c) Stubbs, Const. Hist., i. 183-185. 


ANT.I.O-SAXOX I’KIMOI). 


higher ami higher, ii was practically limited by tin* 
simultaneous advance in the power o{ the great noldes. 
who were constantly tending towards a position not far 
removed from that of the great feudatories of the continent. 
Under Edward the Martyr the condition of England was 
not unlike that of France under Charles the Bald. The 
great earls, or ealdonnen of provinces, were forming a 
separate order in the state inimical alike to the supremacy 
of the king and the liberty of their fellow subjects. Cnut 
divided the kingdom into four groat earldoms or duchies; 
and the same policy was continued by Edward the 
Confessor, in whose reign the whole land seems to have 
been divided among five earls, three of them being Earl 
Godwin and his sons Harold and Tostig. The power and 
statesmanship of William the Norman prevented the 
threatened disintegration of the kingdom. 
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THE NO It MAX CONQUEST. 

Ox the death of Edward the Confessor (January 5, 1066), 
the succession to the crown was disputed. The heir of the 
house of Cerdic, Edgar (he Atheling, grand-nephew of the 
ate king, was not only of tender age, hut, as his after- 
liie showed, of fechle character and mediocre intellect, 
the political exigencies of the kingdom imperatively 
demanded an able and resolute man at its head. King 
Edward on his death-bed had recommended as his suc- 
cessor Ins brother-in-law, Earl Harold. Tl.e earl was the 
most able general and statesman of tl.e time, already exer- 
cising a quasi-royal authority through l.is own personal 
influence and tl.e vast possessions of the Godwin family, 
and was allied to the English royal house by affinity, and by 
blood to the Danish house, which had so lately occupied the 

■ ,r .°, ne rhe "‘ ,an ’ who wcre at time assembled 
n their ordinary mid-winter session, approving of Edward’s 

recommendation elected Earl TInrold king of the English, 
and he was forthwith anointed and crowned l.y Aldred, 
Archbishop of \ork (b). 

i'ww an °ll ,e , r ‘•° n, P e < i(or the crown in the 
to Fdwa 1 r' ?" ke ° f Normand y. -I'o was cousin 
Fnim! of N r ^ ‘ hr0U * h <hat I'inp’s mother, 

L allel/r r a y ’ an<1 "° W Claime ' 1 thp '‘"'lor 

such a T Cr a PP° ln,me “ t of his late kinsman. If 

of'uif JaHanTem C ° nfc8SOr ’ and 

(6) Flor. Wigorn., an. 1066. 

(C> See Freeman, Norm. Con,. (3rd ed.), ii. 302 309. 
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A king of the English had never poxos>od ;i <‘oii>tilutional 
right to bequeath his kingdom like a private estate. The 
right of eleeiing a king reside*! in the witan alone, acting 
on behalf of the whole nation. Their choice, it is true, 
had hitherto, when freely exercised, been restricted to 
the members of the royal house: but failing an eligible 
descendant of Cerdic, the choice of the nation was 
unlimited. 

William, however, professed to be merely asserting his The 
legal right. Having secured the moral and religious (om,lu ‘ sl * 
support of the papal benediction, which the Homan see. 
in its anxiety to reduce the independence of the national i 
English church, was most ready to bestow, and leading a ' 
large army of Normans and other foreigners, all inured to 
warfare and eager for booty, William landed in England 
to decide by the fate of arms between himself and the 
“ usurper ” Harold. At the decisive battle of Hastings the 
Normans were victorious, Harold, his brothers, and the 
flower of English thegnhood being left dead on the field. 

Although on the news of Harold's death, the Londoners 
at once chose Edgar Atbeling king, disunion and the lack 
of effective organisation prevented any successful resistance wniiain ^ 
to the onward march of the invaders. William had as yet 
conquered but a very small portion of t he kingdom, but king of the 
such was the panic of the nation, that he was elected king L " 8,IS '* 
by the witan, and crowned at Westminster on Christmas 
Day, 10GG, by the same Archbishop Aldred who had 
crowned the unfortunate Harold (tl). In conformity with 
his original pretensions, he assumed the title of “ King of 
the English,” and entered into the usual compact with the 
nation in the ancient coronation oath. 

William evidently began with the intention of reigning Theoretically 


es the appointed heir of Edward and the lawful successor 
of the English kings. In that character lie was obliged to.j 
respect the laws and customs of the kingdom. Theoretically!’' 
he continued to govern as a constitutional king, though 
practically in defiance of everything hut his own wishes. 
The continuity of the English constitution was not broken 


'»«• 


(d) Will. Pictav., Gcsta Willelmi (ed. Maseres), p. 145; Flor. Wigorn., 
an. 1066. 
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Continuity of by the Norman conquest. That event ought io be regarded, 

tion C ° nStitU not as a ^ rcs ^ starting-point, but as “ the great turning- 

point ” in the history of the English nation (c). 

The Norman The infusion of Norman blood has been considered ex- 

racc ’ tensive enough to count as one of the four chief elements 

of the present English nation ; but it was still only an 

infusion. In the course of little more than a centurv it 

• 

became absorbed, as the smaller Celtic and larger Danish 
elements had been absorbed previously, in the predominant 
{English nationality. The fusion was doubtless facilitated 
by the common Teutonic descent of the two peoples (/). 
The Normans were in fact Northmen, who, instead of 
coining direct from Scandinavia, had sojourned for a 
century and a half in a French home. While retaining 
much of the Norse character, they had acquired, during the 
interval, the language and civilisation of the romanised 
Gauls and Franks, developing in the process a brilliant 
nationality distinct alike from the nationality of their 
origin and of their new homo. The conquerors, moreover, 
were bv no means utter strangers to the people whom they 
subdued. The vicinity of so remarkable a nation as the 
Normans hail early begun to produce an influence upon 
the public mind of England, and had to some extent 
prepared the way for their ultimate supremacy. “Before 
the Conquest, English princes received their education in 
Normandy. English sees and English estates were bestowed 
on Normans. The French of Normandy was familiarly 
spoken in the palace of Westminster. The court of "Rouen 
seems to have been to the court of Edward the Confessor 
what the court of Versailles long afterwards was to the 


court of Charles the Second ” (7). 

Effects of tbo Tlie ^mediate changes which the conquest introduced 
conquest. were undoubtedly great, but they were practical rather 

O !Ia n * orma1, The P ower the crown was vastly increased. 

\ As the government became more centralised, local self- 
Jgovernment, the essential characteristic of our Teutonic 
constitution, was for a time depressed; but only to arise 



<e) See Freeman. Norm. Conn, j, i 

(f) Supra, p. 2. 

(g) Macaulay, Hist. Engl., i. 10. 
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again later on, when the nobles ami people heroine unite*! 
against the tyranny of the crown. The social aspect of 
England was enormously changed. The old dynasty had 
been supplanted by an alien family. The old aristocracy 
was superseded by a new nobility. The old offices ^ 
received new names — the caldorman. or earl, became the;' 
comes , the sheriff the ricc-annes: and with the new names' 
and alien officials, the old lows, though retained and even 
promulgated anew, must have been considerably modified 
in practical administration. 

The most important result of the conquest, in its consti- Feudalism, 
tutional aspect, was the assimilation of all the institutions 
of the country, from the highest to the lowest, to the feudal . \ 
type (/<)• This was a consequence of the immense confisca- 
tions of landed estates which, occurring not all at once, but 
from time to time, ultimately placed King William in the 
position of supreme landowner, and established the feudal 
system in England. 

The steps by which this great change was brought about, its gnjd'ml 
and the nature of the system of tenure thus established, *" 

demand some consideration. 

At first the Conqueror (t), with an appearance of strict 
legality, appropriated merely the extensive royal domains 
now finally changed into terra retjis — and the large 
forfeited estates of the Godwin family and all of those 
who had, or were suspected of having, taken up arms 
against him. Reserving to himself as the demesne of 
the crown more than a thousand manors scattered over 
various counties, be divided the rest among his companions 
in arms. Although William affected to regard all English- 
men as more or less tainted with treason and liable to 
forfeiture of their estates, inasmuch as they had either 
fought against him or failed to range themselves on his 


(/i) On the subject of feudalism in England see Pollock and Maitland, 
Hist, of Eng. Law, i. book ii, ch. 1; Maitland, Const. Hist., pp. 23 24, 
and 141-1C4 ; Round, Feudal England, pp. 225 seq. 

(t) It is perhaps scarcely necessary to remark that the term ” Conqueror 
did not in the language of the time of which we are treating imply subju- 
gation, but signified merely one who " had sought and obtained his right. 
In reality, however, the modern meaning of the term more accurately des- 
cribes William's practical position, which was, as he himself once expressed 
it, “ king by the edge of the sword.” 
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side, yet the hulk of ihe landowners were at first suffered 
to retain their possessions. But there is reason to believe 
that tins was subject to the condition of accepting a re- 
grant from the Conqueror; the more important personages, 
in return for their adhesion, receiving hack their estates 
as a free gift, the smaller owners on payment of a money 
consideration (/.). By this means William procured a 
peaceable acknowledgment of his title over extensive 
districts into which his arms had not yet penetrated. 

During the Conqueror’s first absence from England a 
reaction set in after the panic; and the oppression and 
insolence of the Normans, Odo of Bayeux and William 
FitzO shorn, who had been left in charge of the kingdom, 
excited the natives to rebel. One rising was no sooner 
suppressed than others broke out in different parts 
of the kingdom, and the first four years of his reign 
were occupied by William in acquiring the actual 
sovereignty of his new dominions. Each insurrection, as 
it occurred, was followed by a confiscation of the estates of 
those who in the eye of the law were rebels, however 
patriotic and morally justifiable may have been the motives 
hv which they were actuated. Thus, by a gradual process 
and with an outward show of legality, nearly all the lands 
of the kingdom came into the hands of the king, and were 
by him granted out to his Norman nobles, to be held bv 
the feudal tenure, to which they were alone accustomed in 
their own country. The maxim of later times, “ Tout fuit 
in luy et vient de luv al commencement 99 (/), seems to 
have been something more than a fiction. At the time of 
the domesday survey there still remained some few ex- 
ceptions to the general feudal tenure, hut before the 
accession of Henry I. all tenures seem to have become 
uniformly feudal (m). 

At the period of the Norman conquest, feudalism in both 
tenure and government was fully established in France, 
the country of its historic development, and in most of the 


homa J h to Chronic,er ‘Peaks of all who did 

Select Chart., 94-95.' " 3 h ' S cor0nat,0n buying their land. 

(J) Tear book 24 Edw. HI S5 
(m) Stubbs, Select Chart., Introductory Sketch, 14-15. 
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continental countries oi Kiuopo (//). h hail grown up 
gradually, deriving its elements partly iroin a ii'onian. 
partly from a Teutonic source. Indirectly and in part, it 
may he traced to the i.'onian system of usafi uHuorv owner- 
ship and to the practice, under the Kmpiie, ot irre.pt inv out 
frontier lands to the fimitnnei inilitc* 9 to he held hy military 
service; but its direct and principal sources were (li the 
system of beneficiary grants which grew up under the 
Frank kings and emperors, working in combination with 
(2) the practice of personal commendation or vassalage, 
which seems to have superseded and absorbed the primitive 
and, in many respects, analogous German comilatus. 


On the continent, feudalism had become much more than 
a mere system of tenure. It was inseparably l>ound up 
with the system of government and the legal and social 
relations of the people. To the possession of a fief was 
united the right of local judicature. Originally tenable for 
life only, fiefs soon came to he hereditary (o). The practice 
of “ sub-infeudntion ” naturally followed. The great 
feudatory who had received large grants of land from his 
sovereign retained a certain portion tor his own demesne 
and then parcelled out the remainder amongst his own 
dependants, to be held by services similar to those which 
he himself owned. The provincial governors, who held 
the largest beneficiary estates found themselves strong 
enough to establish a number of provincial principalities— 
imperia in imperio — in which, while admitting a nominal 
dependence on the sovereign, they claimed and exercised 
a practically independent military and civil jurisdiction. 


(n) For recent views on the history of feudalism in France, sec J. Finch. 
Lea Origines do la France Ancienne. vol. i. Sec also the works bv 
C. H. Haskins. The Normans in European History (Boston, 1015); 
Norman Institutions (Harvard Historical Studies, xxiv.) (London, 1018). 
The feudal system first developed itself in the Frankish monarchy, and 
formed for centuries the basis of the medieval military system and of the 
Germanic state. For the origins of Feudalism see the chapter by 
Professor Vinogradoff in Cnmb. Med. Hist., ii. eh. xx. 

(o) Conrad, ii., seems to have been the first to declare sub infeudation 
hereditary by his edict of 1037. Sec Mon. Germ. Hist., Const, i. 80 seq., 
and Camb. Med. Hist., iii. 260. Gneist. Engl. Const. Hist., p. HO. note, 
claims for the hereditability of the fief that it was " never from the first 
seriously disputed." 
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It was of the essence of a fief that its tenant owed fealty 
to his immediate lord and not to the state or the 
sovereign. The king might be the immediate lord; 
but in this case obedience was due to him, not in his 
political capacity as sovereign, but in his feudal capacity 
as lord. Thus during the height of the feudal system in 
France, the tenants of the immediate vassals of the crown 
never hesitated to follow their lord’s standard against 
the king (/>). 

Commenda- The general conversion of allodial into feudal tenure 
was also due, in a great, degree, to the voluntary action of 
the smaller free proprietors, who, in an ago of lawless- 
ness and rapine, were glad to submit their persons and 
estates, by way of commendation , to some powerful 

of churcli ni,r< ‘ nei S h,)0urin & ,or(1 <7)- Not only the possessions of laymen, 

lamls UrC> I)ut th° se °f the church, became subject to the all- 
pervading feudal influence— the bishops and abbots, 
equally with the feudal nobles amidst whom they lived, 
swearing fealty for their lands to the king or other 
superior, and exercising feudal jurisdiction and authority 
over their own vassals. 


fcmUM.m in ?“ En * fla . , “ l ““ i,,di S en0US growth of feudalism had been 
Engiuml. S 0,n g 0,1 ■ b,, f if® development bad been slower and more 
purely Teutonic than on the continent, where the legal 
principles and practices of Imperial Rome exercised an 
. j accelerating influence. As a system, feudalism cannot be 
fl said ,0 have bePn established in England prior to the 
/ Jj conquest, but all its elements had long existed, both 

Itsclm-t , separately and sometimes in combination. The two chief 
elements. J y elements of feudalism are: (1) The personal relation of 
lor<1 and vaS9al founded on contract, and binding the 
. .. V v parties to mutual fidelity, the one owing protection, the 
fwP -C other serv.ee. (2) The holding of the usufruct ( dominium 
'*■ of land on the c ondition of rendering military 

icn’d! c^:r a m; r x“;, n ti e n c f ; r :r a ,"- v r ronncciion with 

similar to the Roman client ela. protection and fidelity, 
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service, the ultimate property (dominium directum) 
remaining in the lord, the grantor. Combined, these two 
elements constitute feudalism; apart, neither is sutlicieiu. 
In the personal relation which existed between the Teutonic 
prince ps and his comites , between the Knglish hlaford 
and thegn, we have the first element of feudalism in its 
integrity. We have seen how universal the practice of 
commendation became, in so much that the lordless man 
was soon looked upon as an anomaly in the state and 
treated as an outlaw (r). One of the most natural modes 
in which the hlaford would reward his followers would 
be by a grant of land, subject to the condition of service, 
military service more especially. By the beginning of the 
eleventh century the king seems to have assumed the 
right of disposing of laud without the consent of the 
witan, and of granting it out to his followers as a reward 
for past, a retainer for future services. Moreover, bv 
means of sub-infeudation and commendation, a very large 
part of the land of England had come to be held by 
a feudal tenure, in contradistinction from allodial owner- 
ship, which remained the privilege of the few ( s ). But 
up to this stage feudality had affected only the tenure 
of land. The policy initiated by Cnut, and continued 
under Edward the Confessor, of dividing the country 
among a few great earls, who in some cases succeeded in 
transmitting their jurisdictions to their children, carried 
the feudal tendency a step farther; and but for the 
Norman conquest would probably have resulted in the 
development of a feudalism almost identical with that 
which existed on the continent (<). 


(r) Supra, p. 21. , , , 

(s) The *• dependent,” remarks Stubbs. ” might be connected with the 
king (1) by service, (2) by comitatus, (3) by commendation. (4) by reception 
of land as a benefice. Frank feudalism crew out of the two latter, the Eng- 
lish nobility of service from the first two. ... The feudalism that followed 
the Conquest was Frank and territorial, that which preceded it grew from 
personal and legal, not from territorial influences.” Const. Hist., i. 1/0 n 

(t) '* By the coming of William two kindred systems of land tenure, both 
tending in the same direction, and yet in different stages of development, 
were brought into the closest contact, and out of the fusion between the two 
has arisen the feudal mode of holding land embedded in the English common 
law.”— H. Taylor, Engl. Const., i. p. 238. Cf. Digby, Law of Real Pro- 
perty, p. 33; but on this point, and for an exhaustive survey of the hrench. 
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Both in I lie kingdom ot France and in li is ducky of 
Normandy, William had been familiar with the evils of 
feudalism, as there established. His recollection of contests 
with his own barons was too keen and too recent not to 
induce him to prevent, if possible, a recurrence of the 
struggle in his newly-acquired kingdom. From the very 
first he took measures to check the natural development 
ot feudalism in Kngland; and although by gradually 
substituting the Frankish system of land tenure for the 
(complicated system which had grown up in England, he 
'may he said to have established the feudal system, it was 
• as a system of tenure only, not of government organisation, 
lie was determined to reign as the king of the nation, not 
merely as feudal lord. While, therefore, availing himself 
of all the advantages of t lie feudal system, he broke into 
its most essential attribute, the exclusive dependence 
of a vassal upon his lord, by requiring, in accordance 
willi the old English practice, that all landowners, mesne 
tenants, as well as tenants-in-chief, should take the oath 
ot fealty to the king (*/). This was formally decreed at 
the celebrated gemot held on Salisbury Plain, on August 
1, 10N6, at which the witan and all the landowners of 
substance in England, whose vassals soever they were, 

“ became his men and swore oaths of fealty to him that 
they would be faithful to him against all other men ” ( x ). 

This national act of homage and allegiance to the 
king, which, far from marking the formal acceptance of 
feudalism, as some have contended, was, in reality, anti- 
feudal, followed immediately upon the compilation of the 
domesday survey, which had been decreed in the memor- 
able mid-winter gemot of Gloucester, 1085-1086. The 
recently attempted invasion from Denmark seems to have 


Norman and English sources of law. see the treatise by Brunner in von 
HolUendor.i s Encyclopadie dcr Rcchtswissenschaft, ii * .j 

(u) The oath ,s mentioned in the laws of King Edmund \eirc a d 043) : 

EdmUnd ° “ Thorpe, Anc. Lat 

mmmmm 
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impressed the king with the ilesirahUiiy of an amiraie 
knowledge ot his fiscal resources. The survey was com- 
pleted in the remarkably short space of a single year. 
In each shire the commissioners made their cn<|iiiries hy 
the oaihs ot the sheriffs, the harons and ilieir Norman 
retainers, the parish priests, the reeves and six eeorls of 
each township. The result of their labours was a mi nun- 
description of all the lands of the kingdom, with the ex- 
ception of the four northern counties of Northumberland. 
Cumberland, Westmoreland, and Durham and part of 
what is now Lancashire. It enumerates the tenaut.s- 
in-chief, under-tenants, freeholders, villeins, and serfs, 
describes the nature and obligations of the tenures, the 
value in the time of King Edward, at the conquest, and 
at the date of the survey, and, which gives the key to the 
whole enquiry, informs the king whether any advance in 
the valuation could he made (y). 

In addition to his exactions of homage from his sub- 
tenants, William took other effective measures to keep 


<£/•> The returns were transmitted to Winchester, digested, and recorded 
in two volumes which have descended to posterity under the name of 
Domesday Book. Stow derived the name from Dooms Dei. the appellation 
of a chapel or vault of the cathedral at Winchester in which the survey 
was at first deposited. But the author of the Diulogus de Scaccario gives 
the more probable explanation, " Hie liber ah indigenis Domcsdei nun- 
cupatur, id cst. Dies Judicii, per metaphoruin, I. xvi. 3. It was " the 
book hy which all inen would be judged ” (New English Dictionary) and, 
cf. Ellis, General Introduction, Domesday Book " is the Register from 
which judgment was to be given upon the value, tenure, ami services of 
lauds therein described.” It is certain, that the name was applied to 
several similar records, as we have notices of the Domesday of St. Paul's, 
the Domesday of Chester, the Domesday of York, &c. From this authentic 
record our most certain information is obtained as to the Old English 
common law, as it appears in the local customs referred to; the character 
of the municipal government and ” consuctudincs ” of the towns; the 
financial system of the shires whilst still under the administration of the 
earls ; and the general political and social condition of England towards 
the end of William's reign. George III. caused this complete national 
register to be printed in two folio vols. in 1783; to these came four 
supplementary registers and indices in two additional vols. of the Record 
Commission in 1816. Sir Henry Ellis, the editor of the last two volumes 
wrote a brilliant introduction which was published separately in 1833. 
The best analysis of the contents of Domesday Book is Maitland's Domes- 
day Book and Beyond. A useful popular account was written by W. de 
Gray Birch, the value of which, however, is seriously impaired by a 
number of blunders of detail, especially in matters of etymology. 
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, the great feudatories in check. The lordships which he 
bestowed upon his principal barons were scattered over 
'the kingdom, so that in no one district should the territories 
of one man be great enough to tempt him to rebellion ( z ). 
jWilliam abolished t he great earldoms which had threatened 
the integrity of the kingdom under Edward, and, reverting 
to the earlier English practice, restricted the jurisdiction of 
the earl to a single shire. The government of the shire — 
•judicial, military, and financial — was, moreover, practically 
executed by the sheriff, who was directly responsible to 
•the king. An apparent exception to the general policy 
pursued by the Conqueror occurs in the creation of the 
three Palatine counties of Chester, Durham, and Kent. 

1 he extraordinary powers thus conferred were, however, 
requisite tor the defence of the kingdom against attacks 
from Wales, Scotland, and the continent respectively, and 
two of the persons entrusted with them were ecclesiastics, 
who could not become the founders of families. A further 
jCheck to the power of the baronage resulted from the 
maintenance in full vigour of the popular courts of the 
shire and the hundred, by which the private manorial 
jurisdictions of the nobles were restrained, as far as 

possible, within narrow limits. 

The political and social influence of the system of 

feudal tenure gradually established in England under the 
Conqueror has been so vast and so enduring, that it 

is desirable to take a glance at its outline, in order 

to gain a right understanding of the development of 
our constitution and laws. The feudal tenures were, 
indeed, abolished by Act of parliament in the reign of 
Charles II., but the spirit of the system still lives on. 
It stands revealed in the theory of our law that “ all the 
lands aud tenements in England in the hands of subjects 


h Do “ es f a 5- « learn that the vast possession of the king's 

scattered nv ? P ° f 3nd R ° bert ' C00nt of Mortain, 

1, £*LZ h ,?T? n and '" Cn,y COUD,ies respectively. Eustice. Count 
held Tann in ? ,n tKel,C coun,iM - H "S h (Lupus) of Avranches 
earldom o^Cheete? n r;Th “ U "" es ' « xclus i« 'hose in his palatine 
etantTne ^ C * ° f Tcnanls ■“ Ellis' Introduction. The 

granting of scattered estates wa 3 perhaps as much due to the piecemeal 

t^rn° f l th :, CO v qUe3t 33 ,0 Wi,liara ' S P^ical de£gn see D®v“ 
England under the Normans and Angevins, p. 31. b 
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arc lio ldo li mediately or immediately of the kin*; " (*/); 
in the law of primogeniture, as applied to the inheritance 
oi real estate; and in the custom of family settlements, 
by which the old law of entail is practically continued. 

Prior to the conquest all lands had been subject to the Obligation* 
tr nno da neccssitas. This obligation still continued. But 
after the feudal system of tenure had been fully established, 
all lands were held subject to certain additional obligations, 
which were due either to the king (not as sovereign, but as 
feudal lord) from the original grantees called tenants-in- 
chief (tencntes in copitc ), or to the tenants-in-chief 
themselves from their under-tenants (It). Of these obliga- 
tions the most important was that of knight’s service. Knifin'* 
This was the tenure by which the king granted out fief 
to his followers, who in turn provided him with a certain! 
number of knights properly armed and accoutred to, 
serve in the army for forty days in the year at their I 
own expense (servitium debt turn) ( c ). The lands of the 
bishops and dignified ecclesiastics, and of religious founda- 
tions, were also generally held by this tenure. Sometimes,, 
however, religious bodies and ecclesiastics in right of their 
churches held land by a tenure known as frankalmoign, oi^ 
free alms; they rendered no earthly service to the lord, but. 
an indefinite spiritual service, prayers for the soul of the 
donor. 

On the grant of a fief, the tenant was publicly invested Investiture, 
with the land by a symbolical or actual delivery, termed 


(a) Coke upon Littleton, lib. i. cap. i. see. i. 

(b) The tenants-in-chief, including the ecclesiastical corporations, enume- 
rated in Domesday, amounted to about fifteen hundred. The under tenants 
were about eight thousand in number, and largely consisted of the ousted 
English owners, who had been reduced from the degree of thegn to the con- 
dition of simple freeholders or franklins, holding under a Norman lord. 

(c) See Round, Feudal England, The Introduction of Knight's Service 
into England, pp. 225 scq. William I. arbitrarily fixed the obliga- 
tion of each tenant-in-chief. The servitium debitum was not determined 
in exact proportion to the value or extent of the land granted, " but was 
fixed in relation to the constabularin of ten knights, the unit of the 
feudal host"; hence the number of knights required from a tenant-in- 
chief was nearly always a multiple of ten or five. A summary of Round's 
theory will bo found in Petit-Dutaillis, Studies and Notes Supplementary 
to Stubbs' Constitutional History, English Society during the Feudal 
Period, pp. 62 seq. 


E.C.H. 
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livery of seisin (d). lie then dicl homage, so called from the 
words used in the ceremony: “ Jc deveigne votre hom/ne .” 
Humbly kneeling before his lord, with sword ungirt and 
head uncovered, he placed his hands between those of his 
lord, and pronounced the words: “I become your man 
from this day forward, of life and limb, and of earthly 
worship; and unto you shall be true and faithful, and 
bear to you faith for the tenements I claim to hold of 
you ” (c). The lord then kissed his vassal on the cheek 
and received the oath of fealty. In the case of a sub-tenant 
(vavassor), his oath of fealty was guarded bv a reservation 
‘of the faith due to his sovereign lord the king. 

In addition to service in war-time, the tenants-in-chief 
were also bound to attend the king’s court at the three 
great festivals of the year; and on the same principle 
every mesne lord having two or more freehold tenants 
had a right to compel their attendance (termed suit of 
court, from suirrc , to follow) at the court-baron of the 
manor (/). 

Tenure by knight-service was also subject to several 
other incidents of a burdensome character, the unfair and 
oppressive exactions of which by the Norman and earlier 
Angevin kings supplied one of the chief incentives to the 
barons who wrested the (treat Charter from King John. 
These incidental burdens were: — 

| (1) The tenant was at first expected, and afterwards 

obliged to render to his immediate lord certain contri- 
butions termed aids. These, which were to be reasonable 
in amount, were due on three special occasions — to ransom 
the lord’s person from captivity; to make his eldest son a 
knight; and to provide a suitable portion for his eldest 
daughter on her marriage (g). The Stat. of Westminster I. 
(3 Edw. I.) fixed the reasonable aid at 20s. for every 
knight’s fee, an d for every £*20 value of land in socage (/tj. 

id ' Pollock and Maitland, Hist, of Eng. Law, ii, 83-89. 

(e> Littleton < lent /». Edw. IV.). lib. ii. c. i. s. 85. Cf. Glanvill (temp. 
Hen. II.). lib. ix. c. I; Pollock and Maitland, i. 298-307 

(/) For manorial jurisdiction." sec Maitland, Select Pleas in Manorial 
and other Seignonal Courts, and The Court Baron (both published by 
• be den Society,. Cf. also Holdsworth, History of English law, i. 181—187. 

<*) sXel Chart.'. «2. C - 8; MagDS Carta ' C - 12 ch - 
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(2^ On the (loath of the tenant, his lief descended to hi' 
heir, sons being; preferred to daughters, and the elder to 
the younger son. But before taking up his ancestor's 
estate, the heir, if of age. had to pay a line called a 
relic/, which closely resembled and was apparently a 
feudalised form of the ancient English heriot (/). By 
demanding arbitrary and exorbitant reliefs the Norman 
kings, William Rufus especially, often obliged the heir 
in effect to purchase or redeem his lands. This abuse was 
specially provided against in the charter of Henry I., in 
which the king promised to exact, and required his tenants 
to exact from their under-tenants, only just and legal 
reliefs (/«■). Glanvill, in the reign of Henry IT., tells usi 
that the reasonable relief for a knight’s fee was 100s., and 
for socage, one year’s revenue, hut that the sum due tor aj 
barony varied ju.rta voluntatcm rt misericord i tun do mini 
regis (l). The amount was not finally fixed till Magna 
Carta defined the antiquum . relev inm as £100 for a barony, 
100s. for a knight’s fee (m). 

Tenants-in-cliief were subject to a kind of additional 
relief, termed primer seisin , which consisted in the right oi 
the king, on the death of one of his tenants leaving an heir 
of full age, to receive one year’s profits of the inherited 
land (n). 

(3) If the heir were under age, the lord was entitled,* 
under the name of wardship , to the custody of his body 
and lands, without any account of the profits. At the 
age of twenty-one in males, and fourteen in females, the 
wards were entitled to ousterlemain or “ sue out their 
livery ” — that is, to require delivery of their lands out 
of their guardians* hands, on payment of half a year’s 
profits in lieu of all reliefs and primer seisins (o). 


I.Yliri nr*l 

1*1 IMI-I 


Wardship. 


(i) Stubbs, Const. Hist., ii. 284. 

(k) Select Chart., 118. 

(i) Glanvill, lib. ix. c. 4; ibid. 193. fm) Infra, cl». iv. 

(n) Coke upon Littleton, sect. 103, p. 77 a. It was by analogy to the 
feudal incident of primer seisin, that the popes— who. in carrying out 
Hildebrand’s ideas, claimed to be feudal lords of the lands of the Church — 
subsequently exacted from every beneficed clergyman in England the first- 
fruits of his benefice. 

(o) The rights of wardship and marriage, the most oppressive of feudal 
exactions, were greatly abused by William Rufus. Though Henry I., ? n 
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(4) The lord also possessed the light of disposing of his 
ifemale wards in marriage. The rejection by the ward of 
ja suitable match incurred the forfeiture of a sum of money 
‘equal to the value of the marriage — that is, as much as 
the suitor was willing to pay down to the lord as the price 
of the alliance. If the ward presumed to marry without 
the lord’s consent, she forfeited double the market value 
of the marriage. This right, which applied not only to 
female wards, but to daughters who were the presumptive 
heirs of living vassals, was originally intended as a 
security against the lord being obliged to receive the 
•homage of a hostile or otherwise objectionable tenant (p) ; 
but it was afterwards, without any feudal justification, 
extended to male wards, and used as a lucrative source of 
extortion both by the crown and mesne lords (< 7 ). 

(5) The right of devising land by will ceased (with a few 
local exceptions) at the conquest, and for some time after- 
wards the freedom of alienation inter vivos , which had 
existed in Anglo-Saxon times, seems to have been 
limited by certain restrictions in favour of the heir. 
Indirectly, however, alienation of portions of fiefs was 
effected through the medium of sub-infeudation, a process 
which by the time of Henry II. had been most extensively 
applied throughout the country. By this time also the 
ancestor appears to have acquired a limited right to defeat 
the expectation of his heir (r). Subsequently, by the 
statute of Quin Emptores (18 Edw. I. c. 1), 1290 (*), sub- 
infeudation was forbidden, and every freeman was allowed 


his coronation charter promised redress, he did not keep his promised. The 
Assize of Northampton, c. 4 (a.d. 1176), Select Charters 180. expressly gave 
the wardship of lands to the lord. The feudal lawyers justified the right of 
wardship on the ground : as to land, that the infant heir being incapable 
of rendering the military service, ought not to hold the fief; as to the 
person of the heir, that it was the interest of the lord to educate him 
properly for military service. Cf. Fortescue. Dc Laudibws I*eg. An#., 
c. xhv. b 


(p) Glanvill, lib. vii. c. 12. 

(q) Stat of Merton, 20 Hen. III. c. 6. Glanvill (temp. Hen. II.) 

tt ,,m, i! T t v bc ,ord ' 8 r 'S ht of carriage to female wards. Bracton 
RvT S e ? t III ; ) J X,end8 ; il t0 both * " 8ive eit ma8culu8 - *ivc feemina." 
® y j£ e Statnte °* M «ton the lords right of selling the ward in marriage, 
or else receiving the value of it. is expresslv declared. 

(r) Glanvill. lib. vii. c. i. 

(s) Select Chart. 473 sea. 
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to alienate his land at pleasure (except h\* "ill), i o ho hold 
not of the alienator, hut of the lord of whom tin* alienator 
had immediately hold. All tenants-in-cliief, however, still 
required a licence from the kin;* before they could alienate, 
for which a fine was of course demanded. By a statute 
of Edward III. (0 the necessity for a licence was done 
away with, and tenants-in-chief were allowed to alienate at 
will, on payment of a reasonable fine to the king. 

(6) Lastly, there was the valuable right of escheat , by jCscl>o.u m.i 
which, on the determination of the tenant’s estate — either. ,rtrfc,t,,r ''- 
on failure of legal heirs ( propter defectum sanguinis), or 
on conviction of the actual tenant of felony or treason i 
(propter delictum tenentis) — the fief reverted to the lord’ 
by whom or by whose ancestors it had been originally 
granted. Independently of escheat, the lands of a con- 
victed felon were also liable to forfeiture to the crown 
(which intercepted the escheat to the mesne lord) — in the 
case of treason, for ever; in other felonies for a year and 
a day (u). 

Besides the tenure by knight’s service properly so-called, T«nm« by 
there was a species of tenancy in chief by serjeanty (,r), 
whereby the tenant was bound, instead of serving the king 
generally in his wars, to do some special service in his own 
proper person, as to carry the king’s banner or lance, or to 
be his champion, butler, or other officer at his corona-2 
tion (y). The great officers of the household, the steward, 
marshal, constable and chamberlain, held their lands by 
serjeanty. Grants of land were also made bv the king to 
his inferior followers and personal attendants, to be held by 
meaner services. Among the tenants-in-chief mentioned 
in Domesday occur the names of the king’s foresters, 
huntsmen, falconers, farriers, cooks, and similar officers. 

In later times a distinction was made between what was 
called “ grand 99 and what was called “petty” serjeanty. 

The latter came to be restricted to tenure in capite by the 


(0 1 E<lw. III. c. 12. 

( u ) Sec Magna Carta, c. 32, infra, ch. iv. 

( x ) A man might also hold by serjeanty of a mesne tenant, see Pollock 
and Maitland, i. 285. On the whole subject see Round, the King** 
Serjeants and Officers of State with their Coronation Services (1911). 

(y) Coke upon Littleton, i. sect. 153. 
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service of rendering yearly some implement of war to 
the king (r). It was, in fact, merely a dignified species 
of the tenure in soc age, which has next to he noticed. 

Tenure in free socage (a) (which still subsists under the 
modern denomination of freehold, and may be regarded 
as the representative of the primitive allodial ownership) 
denotes, in its most general and extensive signification, a 
^tenure by any certain and determinate service, as to pay 
a fixed money rent, or to plough the lord’s land for a fixed 
number of days in the year. In this sense it is constantly 
opposed, by our ancient legal writers, to tenure bv knight- 
service, where the service, though esteemed more honour- 
able, was precarious and uncertain ( b ). Not being held by 
military service, socage tenure lacked one of the essential 
elements of a fief, but the spirit of feudalism was all- 
emhracing and affected every tenure and every institution. 
Thus we find that tenure in socage, like that by knight- 
service, was created by words of pure donation accompanied 
by livery of seisin, and was liable to the obligation of 
fealty invariably, sometimes of homage; and was in like 
manner subject, but in a modified form, to many of the 
incidents of tenure by knight-service. Though considered 
less honourable than the latter, socage was practically 
much more beneficial, especially in its freedom from the 
grievous burdens of feudal wardship and marriage (c). 

Socage tenure comprised also two other particular 
species, burgage and gavelkind. 

Tenure in burgage was a kind of town socage (d). It (*) 


(*) Coke upon Littleton, ss. 159. 1C>0. " Per servitium reddendi nobis 
cultellos vel sagittas, vel hujusinodi." Magna Carta, c. 37. infra. c!». iv. 

(a) Socage, from soca— a franchise or jurisdiction. 

(b) Bracton, lib. 2. c. 16. s. 9; Fleta, lib. 3. c. 14, s. 9. Sec Maitland. 
Const. Hist. (ed. Fisher), p. 150. 

(c) The wardship and marriage of an infant tenant of a socage estate (up 
to the age of fourteen, when wardship ceased) devolved upon his nearest 
relation not being one to whom the inheritance could descend. Conversely 
to the rule in knight-service, the guardian in socage was strictly accountable 
for the rents and profits: and if he allowed his ward to marry under the 
age of fourteen, he was bound to account to the ward for the value of the 
marriage, even though nothing had been received for it, unless he had 
married him to advantage. See Stephen, Commentaries, 19th ed. fed. 
Cheshire], ii. 13. 

id) Stubbs, i. 445 and note. See Pollock and Maitland, p. 295, for the 
peculiarities or burgage tenure. 


Til K NOW MAX CONQl'KST. 


applied to tenements in any ancient borough , held l»y the 
burgesses, of the king or other lord, by fixed rents or 
services (<•). At the eoni|uest the cities and boroughs were 
retained by the king as part of the demesne of the crown, 
but a large number were subsequently granted out to his 
barons. This tenure is subject to a variety of local 
customs, the most remarkable of which is that of borough- 
English, by which the burgage tenement descends to the 
youngest instead of the eldest son (/). 

Gavelkind (g) is almost confined to the county of Kent, 
whose inhabitants are said to have secured this and other 
privileges by special favour of the Conqueror (h). The 
lands are held bv suit of court and fealty, a service in its 
nature certain (ij. The tenant in gavelkind retained many 
of the properties of allodial ownership; his lands were 
devisable by will; in case of intestacy, they descended to 
all his sons equally; they were not liable to escheat tor 
felony, the maxim being “the father to the bough, the 
son to the plough ’; and they could he alienated by the 
tenant at the age of fifteen. 

Below free socage was the tenure in villeinage, l»v which n 
the agricultural labourers, both free and servile, held ll.ejj 
land which was to them in lieu of money wages. I lie 
terms of the tenancy varied with the local customs ot 
different manors, but it was always more or less precarious. 
Bracton, writing under Henry III., describes two kinds 
of tenure in villeinage, pure, and privileged - l “ le 

(e) Coke upon Litt., sb. 162, 163. 

(/ Littleton, s. 165; Third Real Property Report . pj B. .. 

In) Gavelkind, A. S. nafolcunim" rent-yielding land.ya/o/- lent or 

Book of a Kentish E.latc, rd. E. C. Lodge -British Acsdcmy. 19-27,. 

PP i,0 Digb^Hist. Law of Real Property, p. 47. n. 2. remarks that before 
the conquest, gafolcund or gavelkind land, meant simply rent-paying 
lands, and aa to the survival of this and other custom., '»>»• «ow 1 
was that these customs survived is a question of great difficult}. But 
see Pollock and Maitland, i. P . 187, " a legend grew up telling how the men 
of Kent had made special terms with the Conqueror-hut probah > Je ah.U 
do well iu looking for the explanation of what has to he explained to the 
time which lies on this side of the Conquest. (7/. also ibid. n. Ml*. 
Holdsworth, Hiat. of Eng. Law, in. 260 3. 

(i) Wright, Tenures, 210. 
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villeinage, he tells us, was the tenure by which the demesne 

of mesne lords was held by tenants who, whether free or 

slave, were bound to do whatever work was set them, and 

who “ knew not in the evening what was to be done in the 

morning.” They were occupiers of the land at the lord’s 

will. Privileged villeinage, or villein socage, was the 

tenure by which tenants of the king's demesnes held their 

land on condition of performing base services, but certain, 

and who could not be removed from the land as long as 

they were willing and able to perforin the service due. It 

was this kind of “ privileged villeins,” or “ villein socmen,” 

who were properly termed “ gleba* ascriptitii ” (/»). 

Whilst availing himself of every advantage which his 

position as feudal lord paramount gave him over his 

baronage, William was careful to maintain his rights, and, 

as a rule, endeavoured to perform his duties as king of 

the English, preferring “the forms of ancient royalty to 

the more ostentatious position of a feudal conqueror ” (Z). 

He held his court on the three great festivals of the year 

at W inchester, Westminster and Gloucester at which the 

archbishops and bishops, abbots and earls, thegns and 

knights attended (m). Although these meetings bore a 

close resemblance to those of the National Assembly of the 

• 

Anglo-Saxon period (w), they were in fact essentially differ- 
ent. William’s court was a new court, a feudal court. 
The Anglo-Saxon chronicler continues to use the name 
Witan with which he is familiar (o). But the qualification 
for attendance is no longer wisdom, but tenure, the per- 
sonnel are not sapientes but baroncs. The feudal principle 
has acquired the predominating influence in every 
department of the state, and the National Council 
almost insensibly has changed from the assembly of the 
Wise Men into the Curia Regis, the court of the king’s 
tenants-in-chief (/>). 

~(k) Bracton. lib. iv. c . 28. Select Chart., p. 415. On the personal statue 
of the villeins and the nature of the tenure by which they held their lands. 

SC ? T / A ra c PP - (li St,,bb8 ’ Const. Hist. i. 314. 

(m) A.-Sax .Chron a. 1087. This we S a Norman innovation, see 

Liebermann. National Assembly in the Anglo-Saxon Period p 82 

(n) Liebermann, op. cit. 75-88. 

(o) A.-Sax. Chron., *. a. 1080. supra, p. 52. 

W See Round. Origin of the House of Lords, in Pedigree and Peerage, 
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William made but few changes in tin* national 
laws. It was their administration by foreign olliriaE 
which constituted the grievance most heavily toll. 
Early in his reign, when the work of com|Uest had heen 
completed, he ordained that peace and security should he 
observed between his English and Norman subjects, and 
renewed the law of Edward the Confessor, with certain 
additions made by himself “ ad utilitatem populi 
Anglorum ” (q). In like manner Cnut, fifty-two years 
before, had reconciled the English and Danes at a gemot 
at Oxford, and renewed the law of Edgar the Peaceful (/•). 
This renewal by William is the first mention of the famous 
laws of King Edward, which Normans as well as English 
soon learnt to demand in every reign, until Magna Carta 
supplied them with a more substantial foundation for 
their liberties. By the “ laws of Edward ” they probably; 
meant not the laws which he had promulgated but which 
he had observed ( s ). The phrase imported a demand for' 
a mild and good government as opposed to harsh and unjust 
innovations. But before confirming the English laws, 

• William took measures to ascertain what they were. He 
directed that in each county twelve representative men — 
“ Anglos nobiles et sapientes et sua lege eruditos ” — 
should be elected to report to him on oath the laws and 
customs of the English (£). 

Normans and English were, in theory, equal before the. 
law; hut the distinction of personal law was, for some 
purposes, allowed. The Normans were accustomed to thej 
wager of battle (u), the English to the ordeal and com- 
purgation. King William allowed the man of each race* 


(g) Statutes of Will. Conq.; Sel. Chart., 98-99. 

(r) Flor. Wigorn., s. a. 1018. 

(*) The remark is William of Malmesbury’s; Hallam. Middle Ages, 
ii. 325. 

(t) Hoveden, Chronicle, ii. 218. s. a. 1070. 

(u) •* The trial by battle, which on clearer evidence seems to have been 
brought in by the Normans, is a relic of old Teutonic jurisprudence, the 
absence of which from the Anglo-Saxon courts is far more curious than its 
introduction from abroad.’’ — Stubbs, Const. Hist., i. 299. Cf. particularly 
Brunner, Die Entstchung der Schwurgerichte. *’ Long after the jury had 
. . . worked its way to a position of supremacy in both civil and criminal 
causes, some of its older rivals lived on in neglect and obscurity until finally 


V*. illi-.iu ’ 
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to be tried bv tlie customs of his own country. But 
• * 

Franciycmr (who would he mostly Normans), settled in 
England previously to the conquest, were to he treated as 
Englishmen (.r). 

The English frequently revenged themselves on their 
local tyrants l>v assassination. To check this, William 
ordained that the whole hundred, within whose limits a 
Norman should he secretly slain, should ho liable to a 
heavy amercement (;/). In connection with this enactment 
there grew up the famous law of “ Englishry,” by which 
j^everv murdered man was presumed to l>e a Norman, unless 
proofs of “ Englishry *’ were made by the four nearest 
relatives of the deceased (c). Although so early as the 
reign of Henry II. we are told that the two races 
(with the exception of the villeins) had become so 
blended, through inter-marriages, that the distinction 
between Norman and Englishman had almost entirely 
disappeared (//), liability to the murder fine continued till 
1340, when it was abolished by statute (14 Edw. ITT., st. 1, 
c. 4). 

The public peace which William established and main- 
tained was the greatest benefit of his reign. Tie permitted 
no rapine but his own. Meting out stern justice to 
Norman and Englishman alike, he yet abolished the 
punishment oi death, and substituted what was possibly 
regarded as the milder punishment of mutilation (b). He 


abolished by statute. As late as 1818, in the case of Ashford v. Thornton 
(Barn, Sc Aid. i. 405 seq.), the judges held, after solemn argument, that 
trial by battle in appeals of murder was still a part of English criminal pro- 
cedure : this decision led to its abolition in the following year."— Taylor. 
English Const., p. 332. The last case in which trial by coinpurgation was 
claimed was that of King v. Williams, 2 B. Sc C. 538. Wager of law was 
abolished by 3 & 4 Will. IV. cap. 42. s. 13. Cf. Stephen, Hist. Crim. 
Law. vol. i., p. 244, note 2. See (». Neil son. Trial by Combat (Glasgow. 
1890). Cf. also infra, chap, iv., text note to Magna Carta, sec. 54. 

(x) Statutes of Will. Conq., c. 4; Select Chart.. 98. 

( y ) statutes of Will. Conq.. r. 3: Dialogue dc Seaccario. lib. i. c. 10: 
Select Chart., 98. 218. 

(z) Bracton, lib. iii. tr. 2, c. 15, s. 7. The crime of murder (murdrum) 
was anciently restricted to secret killing. Dial, dc Scac. lib i c 10. On 
Murdrum, cf. Maitland. Pleas of the Crown. Glouc. (Introd. xxix.) 

(a) Cf. Dial, de Scac., lib. i. c. 10; Select Chart., 218. 

(b) Statutes of Will. Conq., c. 10; Select Chart,, 99. 
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also, like his predecessors Kthelred ami I’nut, prohibited 
the infamous practice of selling: men into ioroign 
slavery (c). 

The love of field sports amounted in l lie Conqueror to 
an ungovernable passion. ** He loved the tall deer, says 
the Anglo-Saxon Chronicler, “ as if he were their father 
and the laying waste of 17,000 acres for the formation of 
the New Forest, in Hampshire, made a deep impression 
on the popular mind. The forest laws which William 
introduced, though not so cruel as they subsequently 
became under Henry I., were yet marked by extraordinary 

harsliness. . 

The penalty for killing a hart or hind was loss of sight. 
The killing of even wild boars and hares was forbidden. 
The beginning of forest laws is traceable to the legislation 
of Cnut ; but by him the right of every man to hunt on 
his own ground was expressly recognised (</). Up to the 
period of the conquest, hunting was still regarded not 
merely as a pastime but as a means of exterminating 
noxious animals and of procuring food. Under William 
it became a mere sport for pleasure, and the exclusive 
privilege of the king and those whom he allowed to share 
it (c). Though mitigated under Henry IH- and in 
succeeding reigns, yet “from this root,” says Blackstone, 
“ afterwards sprung a bastard slip known by the name 
of the game law,” — a system which, down to the reign 
of William IV., made it illegal for any man to take or 
sell game, even on his own land, unless possessed of a real 
property qualification of at least £100 a year. 

Previous to the conquest the English church had enjoyed 
what has been termed “ an insular and barbaric indepen- 
dence ” The conquest brought it into much closer 
connection with Rome. Foreign ecclesiastics were sub- 
stituted in high places for the native clergy. Hut while 


<d> Cnut! Secular Dooms, c. 81; Select Chart, p. 86. Tim Code ascribed 
to Cnut, known as the Constitution*. <le Fort'U has been shown ' 

mann to be a forgery (Cbcr Paeudo-Cnuta Const.tut.onc* de l-orcsta). Cf. 

Select Chart., p. 185. . 

(e) See Freeman, Norm. Conq., vol. iv. 00/ seq. 
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the church lost some of its national independence, it gained 
in power. As secular government gained in force through 
the strong centralisation system of the Conqueror, so the 
power of the church increased through its more complete 
subordination to the papacy. The Conqueror, however, 
had no intention of admitting the interference of the Pope 
in the English church or state to a greater extent than he 
himself might judge to be expedient. He was, indeed, 
under great obligations to the papacy, and was at all 
times regarded as a favoured son of the church. But he 
resolutely refused to admit the haughty pretensions of 
Hildebrand, who in the prosecution of his scheme of 
ecclesiastical feudalism, in which all kings of the earth 
were to hold their kingdoms as fiefs of the Holy vSee, called 
upon William to do fealty for the crown of England (g). 
Under the pre-Norman kings the church and the state 
had been practically identical, earls and bishops were 
alike elected and deposed, and laws spiritual and temporal 

king in co-operation with the 
witan (//). The bishop and the ealdorman sat side by side 
at the gemot of the shire or hundred, deciding all causes, 
ecclesiastical as well as civil. One of the most important 
acts of William’s reign was the separation of the 
ecclesiastical from the civil jurisdiction of the courts of 
law. He directed that from henceforth no bishop or arch- 
deacon should hold pleas of ecclesiastical matters in the 
shire or hundred court; but that all such pleas should b*» 
determined according to the canon and ecclesiastical laws 
before the bishop, at the place which he should appoint 
I for the purpose. All sheriffs and other lay persons were 
prohibited from interfering in spiritual causes (t). But 
in making this change William took care to preserve the 
ancient supremacy of the state, by laying down his three 
famous canons of the royal supremacy, viz. : 

(I (1) That no pope should he acknowledged, or papal 
lletters reee.ved, in England, without the king’s consent. 


wmi.m e ,£ o' Brooke v P °P« Gregory Vn.'s Demand for Fealty from 
Conqueror Eng. Hist. Rev. xxxi. 225 seq. non, * 

W See L.ebermann. National Assembly, pp. 62-65 
(0 See the Ordinance of William in Select Chart ‘99-100 
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(~) That t lie decrees of national synods should not b 
binding without the king’s confirmation. 

(3) That the king’s barons and ollicers should not be 
excommunicated, or constrained by any penalty of 
'ecclesiastical rigour, without his permission (/*). 

The judicial organisation of the kingdom at the end of 
William’s reign was but slightly altered from what it had 
been under Edward the Confessor. The spiritual courts 
had now, as we have seen, exclusive jurisdiction in 
spiritual matters; but for civil matters the ordinary courts 
were still those of the shire, the hundred, or the borough, 
together with the hall-moots, now become the manorial 
courts baron of the king or other lord. In the court of 
the shire all the freeholders of the shire (/), in the court 
baron all the free tenants of the manor ( m ), acted 
as judges, and doubtless gave judgment in accordance 
with the ancient local customs; but in the shire and 
hundred courts the Norman sheriff, or v icc-comes, now 
presided with a power and authority far less limited than 
the power and authority of any of his English predecessors. 

The supreme court of the kingdom was the Curia Itegis, at Curia Regis. 
once the council of the king and the witenagemot of the 
nation, with whose counsel and consent the king discharged 
both legislative and judicial functions. The immense 
amount of business to be transacted and the frequent 


.luslicim 


(/<) Eadmer, Hist. Nov., i. p. 6; Select Chart., 9G; cf. Stubbs, Const. Hi6t., 
i. 310. “ A further usage, which was claimed by Henry I. as a precedent, 
was the prohibition of the exercise of legatine power in England, or even of 
the legates landing on the soil of the kingdom without royal licence.” Of 
these rules, Stubbs remarks : ** There is something Karolingian in their 
simplicity, and possibly they may have been, suggested by the germinating 
Gallicanism of the day. They arc, however, of great prospective importance, 
and form the basis of that ancient customary law on which throughout th.* 
Middle Ages the English Church relied in her struggles with the papacy.’ 
ibid., 311. 

(l) See the accounts of the suits between the Bishop of Rochester and 
Pichot, the sheriff on behalf of the king. Text. Roffens, ed. Hcarne, 150; 
between Bishop Wulstan and Abbot Walter of Evesham, ” judicantc ct 
testificante omni vice-comitatu.” Homing, Chartulary. ed. Hcarne. p. 77; 
and between Archbishop Lanfranc and Odo, Bishop of Bayeux, Text. 
Roffens in Wharton, Anglia Sacra, i. 334. 

(m) Coke, Fourth Inst., 46. 208; Coke upon Litt., 58a. In Domes 
day mention is made of one lord lending another some free tenants to make 
up his court, propter placita sua tenenda. Spence, Eq. Juris., i. 100, 
n. (a). 
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absence of the kin" in Normandy caused the appointment 
of a new officer of the highest dignity, the justiciar, who 
represented the king in all matters, acted as regent in his 
absence, and at all times administered the legal and 
financial business of the country. The office of chancellor, 
who„ as official keeper of the royal seal, first appears under 
Edward the Confessor (the first of our kings who had a 
seal), was continued; but he was subordinate to the 
justiciar, heading the king’s clerks or chaplains, who 
performed the duties of secretaries. 

William was reputed to be the most opulent prince in 

Christendom. II is daily income is circumstantially stated 

• » 

by Ordericus Vitalis to have been £1,061 10s. ljd., a sum 
which seems incredible when tested bv the relative value 
of money then and now. Little trust can be placed in the 
numerical statements of early chroniclers; hut there is no 
doubt that the Conqueror’s revenue was exceptionally 
large, whilst his expenditure was relatively small. His 
armies were furnished free of cost by his military tenants, 
and by the old constitutional fi/rd or national militia. 
When he thought fit to employ mercenaries, their cost was 
defrayed by a danegeld levied on the whole cultivated land 
of the kingdom (w), and by billeting the troops at free 
quarters throughout the country. 

As king of the English, feudal superior of his tenants-in- 
chief, and personal lord of all his subjects, William exer- 
cised a power far greater than that which any of his 
predecessors had ever wielded. Though the formal changes 
which he had made in our constitution and laws were few 
in number, his government was practically despotic and his 
administrations harsh. His tyranny, says Hallam, “ dis- 
played less of passion or insolence than of that indifference 
about human suffering which distinguishes a cold and far- 
sighted statesman ” (o). It was in this spirit that to resist 
a threatened invasion from Denmark he caused the whole 


in) This was three times the rate of the old danegeld. which, aite. 
ia%mg been abolished by Edward the Confessor, was now revived in an 
aggravated form and continued as a permanent, though only occasional, 
source of revenue. Cf. Stubbs, Const. Hist., i. 302. 

(o) Middle Ages, ii. 305. 
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country between the Tyne and the llu in her to be laid waste, 
so that for some years afterwards there was not an inhabited 
village and hardly an inhabitant left (//). 

The reign of the Conqueror was on the whole beneficial 
to the nation, which required welding together and organis- 
ing by means of a strong central government; and he 
himself was both a wise and, from his own standpoint, a 
just king (</). But his stern nature and the hardness of his 
rule made him an object of fear to all ranks of his subjects. 
In the picturesque language of the Anglo-Saxon chronicler: 
“ He was a very stark man and very savage; so that no man 
durst do anything against his will. He had earls in his 
bonds who had done against his will; bishops he set off 
their bishoprics, abbots off their abbot ries, and thegns in 
prison, and at last he did not spare his own brother Odo.” 
“ Truly in his time men had mickle suffering and very 
many hardships. Castles he caused to be wrought and poor 
men to be oppressed. He was so very stark. He took from 
his subjects many marks of gold and many hundred pounds 
of silver: and that lie took, some by right and some by 
mickle might, for every little need.” ‘‘ He let his lands to 
fine as dear as he could : then came some other and bade 
more than the first had given, and the king let it to him 
who had bade more. Then came a third and bid yet more, 
and the king let it into the hands of the man who bade the 
most. Nor did he reck how sinfully his reeves got money 
of poor men, or how many unlawful things they did. As 
man spake more of right law, so man did more unlaw. His 
rich men moaned and his poor men murmured; but he was 
so hard that he recked not the hatred of them all ” (r). 

(p) Will. Malmesb., Gcsta Return, lib. iii., s. 249. 

(q) Gregory VII. extols his love of justice. Reg. iv. 17. " Quoniain, 

licet in vobis per miscricordiam Dei inult* ct egregi* sint virtutes, haec 
tarnen eat pnuclara et fnrnossisima et quo gloriain vestrarn Deo prtccipue 
commendat et hominibus. quod justiciam. qtiam vos facerc prompti cstis. 
aliis ctiam facientibus diligitis atque probatis.’ 

(r) Ang.-Sax. Chron., s. a. 1086. 1087. 
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CHAPTER III. 


ThM NOltMAN AND FIRST ANGEVIN KINGS. 


William Rufus, a.d. 1087*1100. 
Henry I. 1100 1135. 
Stephen 1135 1154. 


Henry II. a.d. 1164*1189. 
Richard /. 1189*1199. 


W ILI/I A M 
RUFUS. 
10H7 HOo. 


Ranulf 
PI am bard. 


Tiik constitutional importance of the reign of William 
Rufus consists mainly: (1) in the systematic elaboration by 
Ranulf Flambard of the theory of the incidents of feudal 
tenure, and its rigid application in practice, as a fiscal 
expedient, to ecclesiastical and lay tenants alike; and (2) in 
the continued struggle between the royal and feudal powers, 
which caused the king to throw himself upon the support 
of the native English, and led to the ultimate breaking up 
of the baronage of the conquest. A despot of the worst 
sort, William devoted himself almost entirely to his 
pleasures, and after the death of Archbishop Lanfranc, his 
ablest adviser, left nearly all the work of government to 
his justiciar. This great official was not, as in the Con- 
queror’s days, a powerful baron, but a humble and clever 
court chaplain, of congenial and compliant tastes, Ranulf 
I lombard (a), by whom the church, the feudal vassals, 
and the people, were all subjected to systematic oppression 
and extortion. As justiciar, he controlled and directed the 
whole fiscal and judicial business of the kingdom; and in 
order to supply the prodigality of the master who had 
raised him to this exalted position, he directed his ingenuity, 


(a) Ranulf was the son of a priest of the diocese of Bayeux ; he took 
orders and came to England with the Conqueror; he appears in Domesdav. 

'■ • a8 ri/ ma ,andowner ,n Hampshire. He was at one time in the 

Ma,,r,ce - Bishop of Tendon; and then chaplain to William Rufus, 

107 Will nf Ml ,U9 K l,C,ar *. 0rd - Vi,al - ed - L e Prevost, iii. 310; iv. 

N„L,n V 3 '" n a f An':lr. b ; y 7 8 V - 3H C ’ Di “' S - 



like Empson ami Dudley four centimes hiicr. i«» turning 
tlie feudal rights of the king and the procedure of the 
courts of justice into instruments of pecuniary extortion. 
The feudal incidents of relief, wardship, and marriage, 
which under the Conqueror had been based on true feudal 
principles, and, for the most part, reasonably exacted, wore 
now systematically organised as a method of arbitrarily 
taxing the tenants-in-chief, under colour of exacting a 
legal due. The system of extortion thus fixed upon the 
tenants of the king was naturally, indeed necessarily, 
extended by them to their sub-tenants, and in this way all 
holders of land by military tenure became subject to the 
new imposts (6). The fiefs of the church were assimilated 
by Ranulf as far as possible to lay fiefs. Bishoprics and 
abbeys were purposely kept vacant for years together, 
during which time the king claimed, on the analogy of the 
wardship of a lay fief, to receive all the profits for his own 
use; and when at length a successor was nominated to the 
vacant benefice, a fine was demanded equivalent at least 
to the relief which would have been payable by a lay 
heir (c). 

The great struggle between the royal and feudal powers, 
which began under the Conqueror himself in the conspiracy 
of Ralph de Guader, Earl of Norfolk, and Roger, Earl of 
Hereford, was actively carried on under Rufus. Taking 
advantage of the claim of Duke Robert to the throne of 
England, the larger part of the barons eagerly seized the 
opportunity of siding with him against the king. Seven 
years later an attempt was made to set aside the line of 
the Conqueror altogether in favour of Stephen of Aumale, 
grandson of Duke Robert I. of Normandy. On both occa- 
sions the insurrections were unsuccessful ; and being followed 
by considerable forfeitures, served only to bring about the 
decay, ultimately the almost utter extinction of the baron- 


(6) The mesne tenant had a legal right to the assistance of his sub-tenants 
to meet the feudal claims of the lord paramount. Glanvill, lib. ix. c. 8. 

(c) Ord. Vital., viii. 8 : " He desired to bo the heir of every one, church, 
man or layman." Ang.-Sax. Chron., s. a. 1100; Stubbs. Const. Hist., i. 325. 
For an example of Ranulf’s methods sec the Writ of 1095 (Round, Feudal 
England, p. 310, Select Chart., p. 109), in which, on the death of the Bishop 
of Worcester, he demands the payment of a relief from all the tenants of 
tho See. 
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age of the conquest (<l). In order to maintain his ground, 
the king was compelled to court < lie support of his English 
subjects, who eagerly and successfully fought for him 
against their feudal oppressors. On three separate occasions 
— at his coronation, at the outbreak of the rebellion of his 
Norman barons almost immediately afterwards, and again 
in 100-1, when ill and in fear of death — he sought to engage 
the a fleet ions of the people by issuing constitutional mani- 
festos in which lie promised good laws, lighter taxation, 
and free limiting (/■). Hut his promises were never kept. 
Instead of the free hunting promised, he made the capture 
of a stag a capital offence (/). 

Henry I., on Ins accession, issued a Charter of Liberties 
which is in form an amplification of the covenant made 
by the king with liis people in the coronation oath. Copies 
were despatched to the several counties and deposited 
in the principal monasteries. In this charter Henry 
endeavoured to propitiate all classes of his subjects by 
abolishing the mtil/r co/isi/eh/dines, the illegal exactions 
with which the clergy, the baronage, and the people 
generally had been oppressed during the reign of the late 
king. (1) To the church he promised that on the death 
of an archbishop, bishop, or abbot, he would neither sell (g) 
nor let to farm the possessions of the church or its tenants, 
nor receive anything, during the vacancy of the benefice. 
(2) To his barons and other tenants-in-chief he promised 
a remission of various illegal exactions, to which they had 
been subjected under cover of the incidents of feudal 
tenure. The heir should not he compelled to redeem his 
land, as in the time of the late king. William Rufus, but 
should pay only lawful and just relief. The king’s licence 
for the marriage of his vassal’s daughter or other female 
relative must still he obtained, but it should he given with- 
out payment, and should not be refused unless the intended 


(d) Stubbs. Const. Hist., i. 321. 

( 2*' V c n ; Ma ]" ,c,b - Gcs * a lib. iv. ? 306: Enclmer. Hist. Nov., 

p. 30. Select Chart. 109. 

(f) Will. Malmesb., Oesta Begum, iv. § 319. 

(3) This refers probably lo simoniaca! sale of the office, not alienation of 

o,Th, TT V ’ '■ '£* , Wnd Ch “ r,er of Sle P hen - p. 72. and 

McK ei m" °r Early ® n « liah Hi, ‘<*y. P- HO. But see also 
McKcchnie, Magna Carla, p. 97. wl,o takes it as referring to alienation. 



1 1 EX It Y 1. 


6 


husband were the king's enemy. In the ease of an heiress 
the king would lake the advice of his baronage before 
giving her in marriage. Widows should not be given in 
marriage against their will. Widows without children 
should possess their dowers unconditionally: if with 
children, so lonir as they continued chaste. 

The wardship of the persons and lands of children should 
belong to the mother or other relation. 

Knights, holding by military service, should have their 
demesne lands free from all geld and work, in order that 
they might the more efficiently equip themselves for the 
defence of the king and kingdom. 

The right of the king's vassals to bequeath their personal 
property by will was recognised; and in case of intestacy, 
the deceased person’s wife, children, relations, or vassals 
legally authorised, were to dispose of it for the good of his 
soul, as to them should seem good. 

Fines for offences should not he assessed at the king's 
mercy, as in the time of his father and brother, hilt 
according to the nature of the offence, as in the time of 
the king’s “ other ancestors.” Thus early had the Norman 
barons begun to claim for themselves the benefit of the 
old English laws. 

(3) To the nation at large the king granted the laws of 
Edward the Confessor with the emendations made by the 
Conqueror with the consent of his barons. The claims 
of the people were also recognised in the proclamation of 
the king’s peace, and especially in the express extension 
to all under-tenants of the benefits granted to the king’s 
immediate vassals. The king further promised to exact 
no moneyage which had not been levied in the time of 
King Edward, and to punish all coiners or utterers of 
base money. He forgave the debts due to his late brother: 
and all murder-fines (jmtrdra) up to the day of his corona- 
tion. Such fines should in future be regulated by the law 
of King Edward (/*). 

The only unpopular clause in the charter was that in 
which Henry declared his intention to retain the forests in 

(h) There was no law regulating murder fines in the time of King 
Edward, for the fine was a Norman innovation to protect the lives of 
Normans (see supra, p. 58). 
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his own hand as his father had held them, a personal 
indulgence for which he pleads the “ common consent ‘ 1 
of his barons (/). 

This Charier of Liberties is the sole legislative enact- 
ment of Henry's reign; for the so-called “Laws of 
Henry I.” were not legal enactments, hut an unauthorita- 
tive treatise on legal procedure written by a professional 
jurist (/•). Historically, the charter records the nature and 
recent introduction of the illegal exactions which it specifi- 
cally abolishes; constitutionally, it is important as a formal 
and deliberate recognition, by a practically despotic king, of 
t ho ancient and lawful freedom of the nation, and of the 
limitation of the royal power. It seems to have been 
re-issued by Henry at various times; but as soon as be found 
himself firmly seated on t ho throne, he never hesitated to dis- 
regard its provisions. It was renewed by Stephen and by 
Henry IF.; and under John it served, in the hands of the 
archbishop, Stephen Langton, as a text upon which the 
barons founded their claim for a restoration of the ancient 
liberties of the nation. 

Ilis somewhat questionable title to the throne, the contest 
with his brother Robert, and the difficulty of keeping in 
check a turbulent and powerful baronage, caused Henry 
to court flic alliance and support of the native population. 
The people were already predisposed in his favour as being 
the first of the new dynasty who had been horn and 
educated in England. His politic marriage with the 
“good Queen Maud," daughter of Malcolm Oanmorc, king 
of Scots, by Margaret, sister of Edgar Atlieling, gave him 
still stronger claim to national support. Moreover, the 
feudal barons, ever seeking to achieve their independence, 
were the common enemies of both king and people. 
Impelled alike by national sentiment and unity of interest, 
and encouraged by the king’s promises of good government, 
the people steadily supported the crown against all 
assailants. Henry was thus enabled to obtain a complete 
triumph over his rebellious vassals, many of the most 


(i) Sec the Charter in full. Select Chart., pp. 117-119. 

(k) See Liebermann. Cher das cDglische Beclitsbuch Leges Henrici 
(Halle, 1901). Extracts are printed in Select Chart., 123-126. 
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powerful of whom, including; Hubert do Bolcsnu*. Karl 
of Shrewsbury, the most dangerous of them all. were 
expelled the kingdom with the forfeiture of their English 
estates [I). In the end llenrv acquired a plenitude of royal 
power equal, if not superior, to that which the Conqueror 
had enjoved. In the redistribution of the forfeited lands 
and jurisdictions he carried out his father s policy ot 
keeping within moderate limits the possessions of any one 
vassal. As a further check to the still formidable nobility 
of the conquest he raised to the baronage a number of new 
men, whom he placed on an equality with the proudest of 
their fellow barons (m). 

During the late reign the feudal nobles appear to have strengthen* 
extended their hereditary franchises to the detriment of 01 

the national courts of the shire and the hundred. Henry bundled 
restored the jurisdiction of these courts to its ancient courU - 
vigour by ordering that they should be held at the same 
places and during the same terms as in the time of King 
Edward. All suits respecting lands between tenants-in- 
cliief of the crown were to he determined in the king’s 
court, but, like suits between vassals of different mesne 
lords, were to be heard in the county court (n). The proper 
jurisdiction of the baronial court over the disputes of two 
or more tenants of the same lord was not interfered with. 

The king also granted charters to several boroughs con- amruji to 
firming and augmenting their ancient privileges. His 
charter to the citizens of London is remarkable for the 
amount of municipal independence and self-government 
which it accorded. But London had always held an ex- 
ceptional position; and its privileges were far in advance 
of those as yet granted to the other towns of the 
kingdom (o). 

(h Cl. Ordcricus Vitalis, Eccl. Hist., xi. 3. 

(m) Ord. Vit. Eccl. Hist., xi. c. 2: Select Chart . 114. 

(n) See the charter in Rymer, i. 12. and in Selc-t Chart.. 122. 
address, " Henricus Rex Anglorum Sarnsoni episcopo et Urson. dc Abetot 
et omnibus baronibus suis Francis ct Anglis dc Wircccstrcscira salutcm 
is remarkable for two reasons : (1) the bishop of the diocese is joined with 
the sheriff, in the ancient form, notwithstanding the separation of the 
Hpiritual and temporal jurisdictions decreed by the Conqueror: (-) English 

barons are mentioned. . _ , , ... 

lo) Cl. the charter to London with that granted to Beverley and with 
the customs of Newcastle-on-Tyne— Select Chart.. 129-194. London wa. 



70 


IIENRY I. 


Royal ad- 
ministration 
centralised 
and systema- 
tised. 


Occasional 
circuits ol 
the justices. 


Severe 

penalties. 


At the same time that Ilcnry strengthened the local 
courts of Ihe shire, the hundred, and t lie borough, as a- 
check to the feudal nobility from below, he endeavoured 
to curb them from above by centralising and systematising 
the royal administration. linger, Bishop of Salisbury, 
having served as , hancellor from 1101 t„ 1103, was. 
appointed in HOT chief justiciar. Under his direction, 
during his thirty-two years’ tenure of this high office, 
the administration of the Curia Ilegis was organised for 
judicial and financial purposes. A regular routine of 
business was established. The annual courts were still 
held as before during the great festivals at Gloucester, 
Winchester, and Westminster; hut as these wore found 
inadequate for Ihe increasing business of the nation, the 
duel justiciar, accompanied by some of the other justices 
of the king’s court, began, towards the end of Henry’s 
reign, to make occasional circuits round the kingdom prin- 
cipaMv for fiscal hut partly also for judicial purposes (/>). 
Ihe local courts were thus brought into closer connection 
with the supreme national tribunal. By introducing order 
and system into the administration of law and govern- 
ment, Henry prepared the way for the important reforms 
Which the reign of his grandson will present to our notice. 

the severity with which Henry punished offences against 
the laws caused him to he popularly regarded as the- 
l-iori of Justice” described in the prophecies of Merlin. 


.Icpn'-cd l,v Stephen of many of ihe priv,h- g es g ranted by .he charter of 
, ' ■ T 1 : **, " ,0 n " 1 " appoint a sheriff ami juslicinr. For the 

Zmrt r r'Tn' ’ i '' C Studies Supple- 

(a Toward ! I. eh. ix.. London in ihe Twelfth Centurv. 

itile IT n. d ■ C "“ ° f '.'\ e rc, « n of William Rufua, in IMG. we find two 

“It r i R -Tz? stftz - ~ x 

reason, even under Henry I. ""T' , For 

certain judicial busmen kv • ' ,c " ,,n to he relieved of 

refers to the Pipe Roll. 31* Hen i' ai3lTnT«l fr< ’ m ,, '. C royaI court >" and 
commission of itinerant justice* hid h 'owing that at that date the 

that their duties ^ - 7°.'"? ™ - ,ns,,hl,ion - It is probable 

Courts, thev gradually came to disrh ^rL >ut S'thng as they did in the Shire 

..... c„.,' PF . isr/a’SE.ttsr.ft. «-sr- 
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W illiam lvulus lm«l reintroduced the puiii'kmeni oi dentil 
tor offences agniiiM the loros t laws: by Henry ii was 
extended to ordinary erimes. In tin* yoar 11;?! im l,. s > 
than tort y-iour thiovos woro hanged m Leicesioisliir** at 
one time. - No man.” savs tlio Anglo-Saxon (Mimui, do. 


jioaro 


;ni(i 


or 


"durst misdo against anotlior in li is tinio. He* made* 
for man and boast. \\ hoso baro bis burdoti of 
silvor, no man durst say to him aught but good ” (*/». By 
severe punishments he effectually cheeked tin* malpractices 
of the moneyers, which bad caused a general depreciation 
of the coinage. lie also chocked the abuse of the royal 
right of purveyance by the officers of his court. Hut t lie 
expenses of his foreign wars and home administration 
necessitated the imposition of heavy and regular taxation, 
of which the contemporary chroniclers complain in bit ten- 


terms (r). 

After the triumph of Henry over the feudal baronage, 
the only class in the state strong enough to offer any 
resistance to the royal power consisted of the clergy. The 
contest between the king and Archbishop Anselm on the 
question of investitures ended in a compromise. The ring 
and crosier, as denoting spiritual jurisdiction, were in 
future to be conferred bv the pope; fealty and homage, 
being civil duties, were still to be rendered to the king, 
in return for the temporalities of the see. Thus the 
national church regained her spiritual freedom, which 
the rapid growth of the feudal principle had injuriously 
affected, and the king retained all that he could justly 
claim — the supremacy in things temporal (a). The chief 
constitutional importance of the struggle consists in the 
successful imposition of a limit to the royal power. 


Question of 
i it vest i tin cs. 


(« 7 ) Ang.-Sax. Chron., sub aim. 1135; Select Chart. , 115. 
fr) Flor. Wigorn. sub aim. 1104; Select Chart., 113. See also Ang.-Sax. 
Chron., sub arm. 1104. 1105, 1110, 1118, 1124. 

( s ) " The cohesion of the national Church was for ages the substitute for 
the cohesion which the divided nation was unable otherwise to realise. . . . 
It was to an extraordinary degree a national Church, national in its com- 
prehensiveness as well as in its exclusiveness. . . . The ecclesiastical and 
the national spirit thus growing into one another supplied something at least 
of that strong passive power which the Norman despotism was unable to 
break." (Stubbs, Const. Hist., i. 2G6-267.) Cf. Adams, Political History 
of England, cd. Hunt and Poole, p. 148. 
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On his coronation, Stephen issued a charter briefly 

confirming, in general terms, to the barons and men of 

England all the liberties and good laws which his uncle 

Henry, King of the English, had granted them, as well 

as all the good laws and good customs which they possessed 

in the time of King Edward (/). After a short interval 

the king held his first Great Council at Oxford (ti), at which 

most of the English, together with several Norman, prelates 

and barons attended. In this assembly a second charter 

was drawn up and promulgated bv the king. It is more 

definite in form than the earlier one, and partakes more 

of the nature of a solemn compact between the king and 

the nation. It was attested bv no less than thirty-seven 
, • • 
witnesses, of whom fourteen were bishops (eleven English 

and three Norman), and the rest lay vassals, for the most 

part of high rank and official position. 

As Stephen owed his election chiefly to the favour of the 
clergy, who were greatly influenced by his brother Henry, 
Bishop of Winchester, it is not surprising to find the 
greater part of the charter devoted to concessions to the 
church. 

(1) The king promised to repress all simony, and to 
maintain the jurisdiction of the bishops over all clerical 
persons and their possessions. Ecclesiastical dignities, 
with their privileges and ancient customs, should remain 
inviolate. The church should retain possession of all 
estates which it had enjoyed by an uncontested title 
at the death of the Conqueror, or which the liberality of 
the faithful had since then conferred. But if it should 
demand anything which it held or possessed prior to the 
death of the Conqueror, but had since lost, the king 
reserved to his indulgence and dispensation either to refuse 
or restore it. He renounced all claim to the property of 
deceased clergymen, whether dying testate or intestate; 
and ordered that' every vacant see with its possessions 
should be committed to the custody of the clergy, or other 
upright men of the see, until a pastor he appointed. 


(/) Select Chart., 142. 

Oxford Th '' w wr Ci l n ' e \ fim ** L °, ndon 1 , at Eas,cr and was adjourned to 
pp alk p ■ RoJnd - Gc0ffrc y de Mandcvillc. 


STEPHEN. 


73 


(2) To the people generally Stephen promised to maintain 
peace and justice in all things. All exactions and ex- 
tortions, wickedly introduced by sheriffs or any other 
persons, he totally abolished; and promised to observe* and 
cause to be observed good laws and the ancient and just 
customs in cases of murdrum and other pleas and suits. 

He reserved to himself the forests made and held by 
William his grandfather and William bis uncle; but those 
added by King Henry he restored to the church and realm. 
All these things the king granted and confirmed, “saving 
his royal and just dignity ” — a somewhat vague and elastic 
reservation (.r). 

During the tumult and anarchy of what can scarcely be 
termed the “ reign ” of Stephen, in which all central 
authority collapsed, the provisions of these charters fell 
into abeyance, together with the whole legal and ad- 
ministrative machinery. But they are important as form- 
ing another link in the chain by which the ancient liberties 
of the nation, symbolised in the popular mind by the laws 
of Edward the Confessor, were handed down in unbroken 
series to the framers of the Great Charter. 

Brave, energetic, and personally popular, Stephen 
lacked administrative ability and the art of governing 
men. The barons, taking advantage of his weakness, 
fortified their castles, and, under colour of supporting 
either the king or the empress, made themselves practically 
independent of both. They claimed and exercised all the 
most obnoxious privileges of continental feudalism. “ Quot 
domini castellorum,” says the chronicler, “tot reges vel 
potius tyranni ” (y). The king endeavoured to strengthen 
his position by creating new earldoms, supported by ex- 
travagant grants from the crown-lands and the exchequer. 
The only result was to impoverish himself and arouse the 
jealousy of the old nobility. His justifiable but impolitic- 
violence towards the three bishops, Roger of Salisbury 
and his nephews, Nigel of Ely and Alexander of Lincoln, 
secured, indeed, the surrender of their castles, but alienated 
the entire body of the clergy, who had been the king’s 


I ., lit'* flltl IlM 
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(*) Select Chart., 1-13-4. 

(y) Will. Newb., Hist. Angl. 1. i. 22; ibid.. 139. 
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c-hiet supporters, and threw info confusion the whole 
;ul m 1 msl ration of file government, over which Bishop 
Roger, as justiciar, had hitherto continued to preside (*) 
Kvon the kings brother, Henry of Winchester, went over 
to the snl, „I (he empress. During Hit- Ion# period of 
- ivil wo r the condition of the people was most lamentahle. 
Doth sides employed mercenary troops, principally from 
!■ landers, who behaved with the greatest insolence and 
barbarity. - I„ this king’s time,” says the Anglo-Saxon 
chronicler, ** was all dissension and evil and rapine. 

Xover yet was there more wretchedness in the land ” (n). 

At length, in 115-1, after the death of Stephen’s eldest 
son host ace, a pacification was brought about at Win- 
chester. through the mediation of the bishops (b). Tt was 
agreed between the king and young Henry, Matilda’s son. 
now in his twenty-first year, and ratified by the assent and 
homage of the bishops and barons on both sides, that 
llei.rv should give up his claim to the present possession 

° 1 ie , " rone * an< l should ho acknowledged as the rightful 
successor on the death of Stephen. 

As a part of the pacification a comprehensive scheme of 
rotonn was drawn up, to he carried out by both Stephen 
nnc <*"iy, for the restoration of good government and 
national prosperity. It included the resumption by the 
j'g of * he ro >' ix] ri ? ,| fs which had been usurped by the 
barons; the restoration to the lawful owners of the estates 
of which they had been deprived by intruders; the razing 
of the adulterine,” or unlicensed castles; the restoration 
of agriculture by means of a system of state subventions to 
the impoverished farmers; the maintenance of the rights of 
he clergy; the revival of the sheriffs’ jurisdiction, and 
the appointment of impartial men to that office; the 
di sbandment of the arm ed forces; the banishment of the 

in opposition to ,h e king ' It l°f clt ' rB ' 

° r |CM aC,iVi,y - f0r years. •LsUbs. 

(61 The’?' Chr °"' <ed ' In=ram '- PP- 364- 367. 

Select CharJH« ,rr,Dged “ Wineh -" ",i W at Westminster. 
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foreign mercenaries; the strict administration of justice; 
the encouragement of commerce: ami a reform of the 
coinage (<*). 

In less than a year from the date of the treaty, the 
death of Stephen, on October '2~> % ll">4. handed over the 
imperfectly accomplished work of restoring order and good 
government to Henry of An jou (</). 

Henry II. succeeded to the throne, pursuant to the 
treaty of Winchester, without the faintest appearance of 
opposition. The regularity of his succession was doubtless 
facilitated by the great strength which his extensive 
continental possessions gave him (<). To the English 
people, moreover, he was welcome as a descendant of their 
ancient royal house; and throughout his reign they faith- 
fully supported him in every emergency. But though 
claiming, through his mother, to he at once Norman and 
English, Henry was by birth and character neither Norman 
nor English (/). He was the founder of a new and foreign 
dynasty, the Angevin, or Plantagenet, as it was sub- 
sequently called (ff), which was destined to rule over 
England for a period of more than three centuries (viz., 


IIKNISY II. 


Tin* Angevin 
dynasty. 


(c) Of. Stubbs, Const. Hist., i. 3C0. " The result was stated in the form 
of a treaty to settle the succession. Each of the parties bad something to 
surrender and each something to secure." " The scheme of reform . . • 
has not been preserved in the form of a document, but may be extracted 
from the somewhat rhetorical accounts of the contemporary historians. 
The summary given in the text is taken from Stubbs' abstract from the 
chroniclers. 

( d ) •' Whoso statesmanlike activity, whose power of combining and 
adapting that which was useful in the old systems of government with that 
which was desirable and necessary under the new, gives to the policy which 
he initiated in England almost the character of a new creation."— Stubbs. 
Const. Hist., vol. i., p. 364. 

( e ) From his father Henry had inherited Anjou and Tourainc; m right of 
his mother he possessed Normandy and Maine, and with his wife Eleanor, 
who had been divorced from Louis VII. of France, he had received the seven 
provinces of Poitou, Saintonge, Auvergne. Pdrigord, Limousin. Angoumois. 
and Guienne. Cf. also Stubbs, preface to Benedict of Peterborough. 

[Rolls Series] vol. ii. . . 

(/) See Freeman, Growth of Eng. Const., 72. " The peculiar position of. 
Henry II. was something like that of the Emperor Charles V.— that of a 
prince ruling over a great number of distinct states without being nationally! 
identified with any of them. Henry ruled over England, Normandy, and 
Aquitaine, but he was neither English. Norman, nor Gascon. —Ibid. 177. 

(g) *• The Angevin family are commonly known as the Plantagenets ; hut 
the name was never used as a surname till the fifteenth century."— Ibid. 176. 
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1154-1485). Henry himself endeavoured to rule England 
as an English king, and he was far too able and energetic 
ever to succumb to a favourite, foreign or native. But 
under his sons Bichard and John, and his grandson 
Henry III., the evils of a foreign dynasty made themselves 
felt, and the descendants of both English and Norman alike 
experienced the bitterness of being governed by a set of 
foreign favourites, supported by the swords of foreign 
mercenaries. 

Henry II. had the advantage of coming to the throne 
after a long civil war, during which the nation had 
become thoroughly weary of anarchy. At his coronation, 
or shortly afterwards, he issued a charter, briefly and in 
Char r ' / £ eneral lernis granting and confirming to the church, 
ui!ertfe>° an<l aI1 oarls and barons, and all his men. all the liberties 
and free customs granted by the charter of his grand- 
father, King Henry, and abolishing and remitting all 
the evil exactions which that king had abolished and 
remitted (/*). Without any delay the young king set 
himself energetically to the task, which he persistently 
worked at throughout his reign, of establishing law and 
order upon a permanent basis (t). Taking as his 
immediate model the government of his grandfather, 
Henry I., he reconstructed the disorganised administrative 
and judicial machinery of the kingdom, hut with develop- 
ments and innovations which were the outcome of his own 
individual policy (l). 


^ .® t I t . ute8 of the ftcalm Charier of Liberties, p. 4; Select Chart., 158. 

„ rr .T he 0f Honrv n - ■" Dicby. Hist. Law of Real Prop.. 

Lu 8la | rt,n * f P° int ° f thc hi8,orv of modern English law. as 

well as of the modern English Constitution. ** 

1 ? C “ ry . tb * firs , t of the threc E rcat kin R R who have left on the 

reorpanilrH* °' "' eir own i n d* vidnalitv. What he 

reorganised Edward I. dehned and completed. Thc Tudor policy which is 

impereonated m , Henry VIII., tested to the utmost the soundness of the 

• . V * ’ , ach of thc three sovereigns had a strong idiosyncrasy and 

n each case the state of things on which he acted was sucl. as to make 

Cons‘t m HisT°? 4 0 |3 ,e --Thi and P'™anent/'-Stuhbs. 

i-sf rr 

Ma,tLld,^.t“^r. ;;7o°ir of ,hc lcgai ^ ° f «* 
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llis determination to prevent peculation ami oilier 
abuses in the administration of the royal ollirials i< shown 
by his remarkable action in 1170, when in a (Jreai Council 
at London he dismissed nearly all the sherilTs of the king- 
dom, with their bailiffs, for alleged misconduct in their 
otiice. The dismissed functionaries were compelled to give 


«»l 
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pledges to answer, and make compensation for, all wrongful 
exactions proved against them, and a special commission 
was issued by the king with instructions to make in every 
county an exhaustive inquisition by the oaths of all the 
barons, knights, freeholders, and even the villeins of the 
county, into the receipts of the sheriff and of all persons 
in any way accountable to the exchequer (/). 

The aim of his policy through life appears to have been ‘j* 

the consolidation and centralisation of the kingly power in 
his own hands, and the rounding off, as it were, of his 
great empire, extending from the Cheviots to the Pyrenees. 

He attempted, though with only partial success, to reduce 
the Welsh to obedience; Ireland, unfortunately for herself 
only imperfectly conquered, was annexed to the English 
crown ; and Scotland acknowledged his superiority. 

The two great constitutional results of Henry's reign Consiitu- 
were: (1) the reorganisation and full development of the, ofTon'r^ 118 
kingship as a monarchy at once feudal and national; and reign. 

(2) the maintenance of the legal supremacy of the state 
over the national church. In working out his policy, the* 
king had to contend with two powerful opponents— (I) the 
feudal baronage, whose power and privileges it was 
necessary largely to curtail, and (2) the clergy, who, under 
the system of separate spiritual and temporal jurisdictions 
initiated by the Conqueror, had succeeded in obtaining a 
mischievous and even dangerous immunity from all the 
ordinary processes of law. 


(/) Ben. Abb., i. 5. The comprehensive instructions to the Commis- 
sioners comprised in fifteen articles, are given in Select. Chart. 175, from 
Bodl. MS., Rawlinson, C. 641. " The sheriffs removed on this occasion 
from their offices were most of them local magnates, whose chances oi 
oppression and whose inclination towards a feudal administration of justice 
were too great. In their place Henry instituted officers of the Exchequer, 
less closely connected with the counties by property, and more amenable 
to royal influence as well as more skilled administrators "—ibid. 
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Over the barons Ilenfv was completely successful. The 
programme of administrative reform, which had been 
included in the terms of (lie pacification of Winchester, 
' was strictly carried out. The “ adulterine castles were 
destroyed; the alienated demesnes of the crown resumed; 
the foreign mercenaries banished; the coinage was 
reformed (///). With the aid of counsellors whose ability 
jhe had the discernment to detect (/t), he reorganised and 
extended the* judicial and financial administration of the 
Turin Regis and exchequer. He renewed the provincial 
(visitations of itinerant justices, increased their number and 
assigned them regular circuits. This diffusion of royal 
• justice over the whole kingdom was a great step in its 
organisation. Another legal improvement in this reign was 
'the institution of the Grand Assize, by which the defendant 
. in a proprietary action for land might have the action 
removed from the lord's court into the king’s court and 
.have the question decided by the recognition of a jury, 
instead ol the old method of trial by battle (o). The 
principle of recognition by a jury was extended to all 
descriptions of business, fiscal and legal. In conjunction 
with the visits of the itinerant justices, it exercised a 
very important influence in training the people for self- 
government ( p ). 


,w > Will. Nctvb. ii., c. 1; Select Chart.. 151; Hob. <Ic Monte, s. n. 
1155, e«l. How let t. Chronicles of the reigns of Stephen, Henry II. and 
Richard I. (Rolls Series), iv. 183. For the new coinage, cf. Ben. Abb., i. 
*203, 3. a. 1180. But Henry did not. as often stated, extinguish the 
earldoms created by Stephen, sec Hound. Geoffrey de Mandevillc, 27-1 scq. 

(n) Henry s first ministers were "Archbishop Theobald, who bad been 
firmly attached to the interests of the empress throughout the later years 
of the struggle. Bishop Henry of Winchester, and Nigel of Ely. who repre- 
sented the family, and the official training of Roger of Salisbury, the 
justiciar of Henry I.; the Karl of Leicester. Robert dc Beaumont, and 

tie hard de Lucy, who had charge of the castle of Windsor and the Tower 
of London at the peace, who had possibly acted as justiciar during the 
last year of Stephen, and who filled the office for the first twenty-five years 
' ry ® reign -, I " • subordinate capacity was Thomas Becket of 
London the pup.l of Theobald and future archbishop and martyr.”— 

h 48 P Lu< * — succeeded as justiciar in 1180 

by the great lawyer Ranulf <lc Glanvill. 

(o) See infra, p. 136 seq. 

r " Henry ' 8 le " aI —«»«»• 
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By moans of Henry’s administrative reforms, iml only 
did tho mass of the people obtain tin* enjoyment of an 
orderly and legal security. but tin* feudal baronage, a 
source of danger to crown and people alike, were kept in 
strict subordination, and the executive power taken mil 
of their hands. After the inquest of 1170. instead of 
bestowin'? the otlice of sheriff on the great barons, who 
had evinced a tendency to make it hereditary in their 
families, Henry gave it to men trained in the Exchequer. • 
For the office of chief justiciar he selected the ablest laymen 
instead of ecclesiastics, thus curbing the power of both 
bishops and barons. The power of the latter was still] 
further, and permanently, diminished by the development, 
on the occasion of the Toulouse war, of a commutation ol 
military service for the money payment termed scutate (</). 

The money thus raised was employed for hiring mercen- 
aries who proved more reliable than the feudal levies. 
.Henry also rendered himself more independent of the^ 
feudatories by reviving; in the Assize of Arms, an ordinance 
issued in 1181, the ancient f>/n/, or national militia (r). 

The effect of Henry’s policy was greatly to augment the 
power of the crown. But while maintaining a strong 
central government he never aimed at despotic power. He 
appears to have been imbued with a sincere regard for 
constitutional government of the feudal type. He was 
continually calling his Great Council together. No public 
matter of importance was transacted, no law issued, with- 


out their consent and advice. 

In his contest with Bceket and the clergy, Henry waa 
only partially successful, for he was obliged to surrender! 
two important claims of the church — theright of appeals tof’ 
Rome and the jurisdiction over criminous clerks. 


(q) Rob. dc Monte, s. a. 1159; Gervns. Dorob. i. 107; Select Chart., 152. 
Scutage was not an innovation of Henry II.; the payment of a sum cf 
money in lieu of military service was permitted in certain cases at least 
as early as the reign of Henry I. Henry II. required personal service 
from lay tenants-in-ebief . but churches and mesne tenants were allowed 
to commute their service at the rate of two marks on the knight’s fee. 
Sec Pollock and Maitland. Hist, of English Law, vol. i., pp. 266 seq., 
and Round, Feudal England, pp. 262 seq . ; J. F. Baldwin, The Scutage 
and Knight-Service in England [Chicago, 1897]. 

(r) Ben. Abb., i. 278; Hoveden. ii. 2G1 ; Select Chart., 183-4. 
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The celebrated Constitutions of Clarendon, sixteen in 
number, are in form a record and acknowledgment by 
the archbishops and bishops, in presence of the earls, 
barons, and other proceres of the kingdom, clerical and 
lay, of the customs ascertained by recognition to have 
regulated the relations of church and state in the time of 
Ilenrv I. (.«). The record is expressed as being made on 
account of the dissensions and discord which had arisen 
between the clergy and the king’s justices and barons 
concerning the nature of these customs, and contains the 
distinct promise of the archbishops and bishops faithfully 
to observe them as therein defined. 

The most important articles may he conveniently 
arranged in five groups. 

\j (1) All clerks accused of any crime were to he sum- 
moned in the first instance before the king’s justices, 
who should determine whether the cause ought to be tried 
in the secular or spiritual court. In the event of the cause 
being remitted to the spiritual court, a lay officer should 
lie appointed by the king’s justices to watch the pro- 
ceedings; and the accused, if found guilty, should not be 
protected by the church (cap. iii.) (f). * All matters pertain- 
ing to the king’s court should he terminated there; hut 
causes which appeared to fall within the jurisdiction of the 
ecclesiastical. courts should he sent thither to be dealt with 
(cap. vii.). The distinction between the civil and eccle- 
siastical jurisdictions introduced by William the Concpieror 


U) They arc no mere ongmc of tyranny, or secular spite against a 
churchman; they are really a part of a great scheme of administrative 
rctorm, by which the debatable ground between the spiritual and temporal 
powers can be brought within the reach of common justice, and the lawless- 
ness arising from professional jealousies abolished. "—Stubbs, Const. Hist. 

I. 503. 

(!) See Pollock en.l Maitland, i. 417 " Henry does not claim to try 

adm?.. P . r h n r.r C0 . |U f gmeDl " pon ,ho crlmmoua c,erk 1 on the contrary he 
lhat ", c tr,al must P Iace ‘n «>e ecclesiastical court; but lie docs 
ns.st upon three pnnc.ple. : (i) that the accusation must be made in 

to watrh°iu 'f W th' Ch W ‘ thUS ° bUin eci81n of the caus o and be enabled 
M - <h) ‘ hat r °* al officers ar « •>« Present ,t 

helwho ha. Wn elcrk_pr rather the layman, for such he will really 
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was thus maintained. Hut tin* king's court was lirsi 
to decide the fact whether or not the accused was entitled 
to he tried in the spiritual court: the latter court then 
decided the fact of the guilt or innocence of such accused 
persons as were remitted to it ; and the kind's court 
senteuced and punished the guilty. 

Y All disputes concerning advowsons and presentations to 
livings, whether between laymen or clerks, or laymen and 
clerks, were to be dealt with and terminated in the king's 
court (cap. i.). 

v / The king’s court should have jurisdiction over all pleas 
of debt, whether involving a question of good faith (of 
which the church claimed exclusive cognisance) or not 
(cap. xv.). 

In disputes between laymen and clerks as to land, the 
chief justice should decide, by the recognition of twelve 
lawful men, whether it was held by feudal or eleemosynary 
tenure (frankalmoign), and should refer the suit accord- 
ingly to the lay or ecclesiastical tribunal (cap. ix.). 

Laymen tried in the bishop’s court were to have tin- 
benefit of common law rules of evidence. If no one should 
be willing, or dare, to appear as accuser against a powerful 
delinquent, the sheriff, at the request of the bishop, 
should empanel and swear twelve lawful men of tin- 
vicinage to give true evidence (cap. vi.). 

>/ (2) No tenant-in-chief of the king or officer of his house- 
hold should be excommunicated, nor his lands put under 
interdict, without the previous consent of the king, or, in 
his absence from the kingdom, of his justiciar (cap. vii.). 
4 On the same principle, tenants of any of the king’s 
cities, castles, boroughs, or demesne manors, refusing to 
appear when cited by the archdeacon or bishop to answer 
for any wrong falling within his lawful jurisdiction, might 
be placed under interdict, but not excommunicated until 
application had first been made for the intervention of the 
king’s chief local officer (cap. x.). 

(3) The custody of vacant archbishoprics, bishoprics, 
abbeys, and priories of the royal demesne should be in the 
king’s hand, and their revenues paid to him. 

Election of a new incumbent should take place, in 
obedience to the king’s writ, by the chief clergy of the 
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church, assembled in the king's chapel, with the assent 
of the king, and with the advice of such persons of the 
kingdom as the king might summon for the purpose. 

Before consecration, the incumbent elect should do 
homage and fealty to the king as his liege lord, of life, 
limb, and earthly honour, saving the rights of his order 
(cap. x i i . ) • 

Archbishops, bishops, and all the boneficed clergy of the 
kingdom, holding of the king in capite , should answer for 
their baronies to the king's justices and officers, and follow 
and observe all roval rights and customs; and, like the rest 
of the barons, ought to take part in the judgments of the 
king’s court, except in cases involving loss of life or limb 
(cap. xi.). 

No archbishop, bishop, or boneficed clergyman should 
quit the realm without licence from the king. Those who 
were permitted to leave should give pledge, if required, 
not to contrive any hurt to the king or kingdom during 
their absence (cap. iv.). 

(4) Appeals ought to proceed from the archdeacon to the 
bishop, and from the bishop to the archbishop. If the 
archbishop failed to do justice, resort should be had, in 
the last instance, to the king, so that by his order the 
controversy might be terminated in the archbishop’s court 
and not proceed farther (?>., to the pope), without the 
king’s assent (cap. viii.). 

* (•”>) Lastly, the sons of villeins ( rusticorum ) were not to 
he admitted to orders without the assent of the lord on 
whose land they were horn (cap. xvi.) (?/). 

This restriction on the ordination of villeins brings out 
the democratic element which, in a certain way, the church 
of the Middle Ages possessed. Not that the medireval 
church was really democratic, for its system of government 
culminated in the papacy, and the papacy had become the 
keystone of a great arch of despotism. But it was only 
through the portals of the church that the low-horn and 
landless man, however great his intellectual ability, could 
hope to attain to dignity and power. The intention of the 
king and barons, in this article of the Constitutions of 


(u) See the Latin text of the Constitutions in Select Chart., 163-167. 
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Clarendon, probably wont no farther than to protect l ho 
legal property which every feudal lord had in the service 
oi his villeins. But its practical effect was undoubtedly 
still further to depress the lowest class of the population. 

A similar prohibition is contained in the Assize of Claren- 
don, issued by Henry in 11GG; and more than two hundred 
years afterwards, in the fifteenth year of Richard IT., we 
find the Commons House of Parliament petitioning that 
villeins might not be allowed to put their children to school 
in order to advance them by the church, “ and this for 
the honour of the freemen of the kingdom.” Under 
Richard II. it is not so much the feudal and proprietary 
as the anti-democratic and ca>te feeling which is 
manifested (.r). 

The reign of Richard I. belongs not so much to the RICHARD 
history of England as to the history of Christendom. lie 
was the “ creation and impersonation of his own age” (y), 
and occupied a central place in the history of his times. 

With the exception of about four months immediately An absentee 
following his coronation, and the two months which he ki,, K- 
spent in England in 1194 after his release from captivity, 

Richard was absent from his kingdom during the whole 
ten years of his reign (z). By birth, education, and 
sympathies essentially a foreigner, he seems to have 
regarded England merely as an appanage to his continental 
possessions, and a profitable source of revenue. It was the 
strong administrative system, established under his father, 
by which the power of the crown was so largely augmented, 
that rendered it possible for Richard thus to govern as an Excessive 
absentee king. To support his expedition to Palestine, ia*iiiion. 
to pay his ransom from captivity, and to carry on his 
wars in France, every known source of taxation was w ayA of 
exhausted. Public offices and dignities were openly sold ruisiug 
to the highest bidder; the demesne lands of the crown were l,,OIK ^' 


(x) Rot. Pari. 15 Rich. II., 294; Hallain, Middle Ages, iii. 381. See, 
infra, pp. 258 seq., on the subject of villeinage; and cf. Vinogrudoff, 
Villainage in England. 

• (y) Stubbs, Itinerarium Ricardi Primi (Rolls Scries), xi. 

(z) Gneist, Const. Hist., i. 294, says : " The absence of this knight- 
errant from English soil, which was, with the exception of a few months, 
continuous, proved extremely beneficial, in so far as it rendered the continu- 
ance of an organised internal government possible.” 
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first sold, and then, after a time, forcibly resumed; all the 
feudal dues were rigorously exacted ; the old danegeld, under 
the thin disguise of a “ carucage,” was revived in a more 
stringent form; not only land, but personal property, which 
had already been subjected to taxation in the Saladin tithe 
granted to Henry 11. in 1188 (<i), was laid under a heavy 
impost; the gold and silver of the churches were seized; 
and the Cistercian monks compelled to compound for all 
their wool (/>). These systematic and oppressive exactions 
appear to have been borne by the nation with remarkable 
Popular patience. The rising of the populace of London, under 

nsmg. William with the Heard, “ quidam legis peritus,’’ was 

not so much a resistance to taxation as to its unjust 
assessment, because the rich citizens “sparing their own 
purses, willed that the poor should pay the whole ” (c). 
The only real opposition proceeded from the clergy. In 
Opposition of 1198 the regular clergy refused to pay the carucage, or 
the clergy. tax of five shillings imposed on each carucat© (or hundred 
acres) of land. The king immediately issued a proclama- 
tion directing that on the one hand no layman should be 
liable to make satisfaction for an injury committed 
against a clerk, and, on the other, that every clerk injuring 
ia layman should he forthwith compelled to give redress (d). 
This amounted to virtual outlawry, and the monastic 
clergy were forced to submit. A more important and 
successful stand was made in the same year by the bishops 
Hugh of Lincoln and Herbert of Salisbury. In a council 
of the barons, summoned at Oxford by the justiciar, Arch- 
bishop Hubert Walter, to consider the king’s demand for 
an aid of three hundred knights, each to receive three 
shillings a day, and to serve with him for a year against 
Philip of France, the two bishops alone had the courage 

(«) The Saladin Tithe (Select Chart. 189) was not the first occasion on 
which moveable property was subjected to taxation. In 1106 every mau 
was required to contribute a penny in the pound on moveable property 
towards a fund for the relief of the Holy Land. Sec Davis, England 
under the Normans and Angevins, p. 271. 

(b) Bcned. Abb., ii. 90. For the various modes of taxation, see Rog. 
Hovcden. iii. 210. 2-10, s. a. 1193-1194: Select Chart.. 244-240. 

(c) Rog. Hoveden. iv. 5. «. a. 1190. Th e tallage was assessed as a poll- 
tax equally on all the citizens rich and poor. Fitz-Osbert wished it to be 
assessed in proportion to the property of each citizen. 

<d) Rog. Hoveden, iv. 06; Select Chart., 251. 
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to refuse: alleging that tin' lands of their mhs wviv liahle 
for military service within the kingdom only ami noi 
abroad { c ). The opposition was successful: tin* kind's 
demand was withdrawn; and shortly afterwards t In- 
justiciar resigned (/). 

During the all but continuous absence of Richard, the 
administration of the kingdom was carried on by four 
successive justiciars who acted as viceroys. (1) W illiam 
Longchamp, Bishop of Ely, a Norman of servile birth, 
was both justiciar and chancellor. As a parvenu lie 


excited the jealousy of the barons, and by his vigorous 
assertion of the royal rights raised up a strong opposition 
headed by Karl John, who was ever plotting against his 
brother’s government. The struggle ended in the deposi- 
tion of Longchamp from the justiciarship by a Great 
Council of the bishops, earls and barons of England, and 
the citizens of London, assembled at St. Paul’s by Karl 
John, and apparently acting in concert with William of 
Coutances, Archbishop of Rouen, whom the king had sent 
over from Messina some months previously with a secret 
appointment to the office of justiciar, to be produced only 
if circumstances should require it (//). This proceeding 
has been characterised as “ the earliest authority for a 
leading principle of our constitution, the responsibility oi 
ministers to parliament (/*). But this view seems to invest 
the action of the Council of St. Paul’s with too great 
importance. It can at most be regarded as a rude anticipa- 
tion, by an irregularly constituted assembly acting as if it 
represented the nation, of that constitutional control over 
ministers of the crown which the regular National Council 
was later on to claim and obtain. (2) The assembly which 


Atlniinisiia* 
lion i i' 
Kidmrd ’* 
fa > 11 1 * ■ ueivs- 
*i\v jiisl iemrs. 


( e ) Vita Magna St. Hugonia. p. 218; Select Chart.. 218. 

(f) " This event is a landmark of constitutional history : for the second 
time a constitutional opposition to a royal demand for money is made, and 
made successfully. It would perhaps he too great an anticipation of modern 
usages to suppose that the resignation of the minister was caused by his 
defeat." — Stubbs, Const. Hist., i. 518. The first ease of opposition to 
the king in the matter of taxation to which Stubbs refers <p. 500) was 
Becket’s refusal to accede to Henry II. ‘s proposal to appropriate to his 
revenues the sheriff’s aid. aurilium vicecomitis. Stubbs mistook tins .or 
danegcld. See Select Chart. 152, and Round. Feudal England, 197 *02. 

(7) Boned. Abb., ii. 213. *. «. 1191: Select Chart., 215. 

(/») Hallam, Middle Ages, ii. 325. 
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deposed Longchamp recognised the Archbishop of Rouen 
as his successor. At the close of the year 1193, the 
Archbishop of Rouen gave place to (3) Hubert Walter, 
Archbishop of Canterbury, who had been brought up in the 
household of the celebrated Ranulf de Glanvill ; and on the 
resignation of Hubert Walter in 1198, (4) Geoffrey Fitz- 
Peter, Earl of Essex, the fourth and last of Richard’s 
justiciars, entered into office. 

Under the rule of each of the justiciars, but more 
especially of Hubert Walter and his successor, Geoffrey 
I'itzPeter, the administrative system established by 
Henry II. was maintained and considerably developed. By 
the extensive application of the principle of representation 
to the assessment of the taxes on both real and personal 
property, the people were gradually educated for self- 
government. In the year 1194, the principle of election 
in the appointment of county officers was introduced. 

( oroners, three knights and a clergyman, were ordered to 
be elected in every county, to hold pleas of the crown ft). 
The advance made by the boroughs towards independence 
through the charters which, as a means of raising money. 
w<ue extensively sold to them, is also an important feature 
of this reign. In some instances the privileges granted 
were assimilated to those of the citizens of London, which 
served as a model for the provincial towns, and included 
the right of electing the town-reeve (*). On the occasion 
of Longehamp’s deposition, in which, as we have seen, the 
citizens of London concurred, they secured a formal recog- 
nition, by the justiciar and barons, of their existence as a 
“ communa ,” the exact meaning of which is not quite clear, 
but which was certainly a near approach to what is under- 
stood bv a “ corporation ” (l). In connection, doubtless, 


.0 Capi.ula placitorum Coronac P.esis, cap. 20; Select Chart., 254. 

Se.cc, Char. 26. ^ '° U#4 * ” «■ 52 - »"'> 

(I) Bencd Abb., ii. 214. *. „. 1191 ; Select Chart.. 245. No borouehs were 

TeTe"™ f f a He r n r C VT a ' C "I p0ra,io . ns - in lb * "»■»•» sense of the Term, till 
a roT RoL 7 VI.-Merewether and Stephens on Boroughs, vol. i. 

z xr%?t r & 

Bateson^ A London Municipal Collection of the re* n 'o, John in Bn" 
DutaUlis/studies Supp^enfa” to 
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with this establishment of the communti , the mayor now 
appears for the first time. 

On the whole, the reign of Richard, through no merit, 
however, of his own. was beneficial to the liberties ot the 
people. They became accustomed to the rule of law as 
opposed to tile rule of force. Kven the unexampled taxa- 
tion was levied with the appearance of legal formality. The 
immense sums raised are a proof that the kingdom had 
rapidly advanced in wealth during the preceding reign. 
The baronage, which had been severely repressed under 
Henry II., became at once more orderly and less inclined 
than formerly to submit to the caprice of the sovereign, to 
whose personal interference they had become unaccustomed. 
The fusion of the two races, nearly accomplished under 
Henrv II., was silently worked out under Richard; and in 
the following reign we shall find the barons and people 
claiming for themselves against the crown the common 
liberties of Englishmen. 


Summitry. 
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CHAPTER IV. 


The three 
great funda- 
mental 
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crown and 
the nation. 


The Great 
Charter, an 
act of the 
whole people 
under the 
leadership of 
the barons. 


MAGNA CANTA. 

Three grenl political documents, in the nature of funda- 
mental compacts lietween the crown and t lie nation, stand 
out as prominent landmarks in English constitutional 
history. Magna Carta, the Petition of Right, and the Bill 
of Rights constitute, in the words of Lord Chatham, “the 
Bihle of the English Constitution.” In each of these docu- 
ments, whether it he of the thirteenth or of the seventeenth 
century, is observable t ho common characteristic of pro- 
fessing to introduce nothing new. Each professed to assert 
rights and liberties which were already old, and sought to 
redress grievances which were for t lie most part themselves 
innovations upon the ancient liberties of the people (a). 
In its practical combination of conservative instincts with 
liberal aspirations, in its power of progressive development 
and self-adaptation to the changing political and social 
wants of each successive generation, have always lain the 
peculiar excellence, and at the same time the surest safe- 
guard, of our constitution (b). 

The Great Charter of Liberties was the outcome of a 
movement of all the freemen of the realm, led by their 
natural leaders the barons (r). It was not a mere 


JV C, r ,h . C p ? pcr bv C - H - Mcllwiin, Magna Carta and Common Law, in 
Magna carta Commemoration Essays fl917), pp. 122-179 

(6) Cf. Palgrave, Eng. Commonwealth, i. C. 

• Stubbs. Const Hist., i. 571. calls the Great Charter “ the first great 
public act of the nation after it had realised its own identity : the consumma- 
tion of the work for which unconsciously kings, prelates and Uwvnm wi 
been labouring for a century"; but el E. Jcnks The' 1 , * F5 
Charta, in the Independent Review, Nov.. 1901 in which he for U 
gainst the idea .ha, ,he Charter ahnuld be Zio” I'utJ 
mark in English constitutional history. On the whole subject "see W S 
McKee., me. Magna Carta C2nd ed.. Glasgow. 1914,; Holdslorth Hist', cf 
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pio co of clusi legislation ** oxloilotl by the barmt*- alone 
for their own special interests. The important ami compre- 
hensive clause ((>(». hv which the customs ami liberties 
granted to the king’s tenants-in-chief are expressly extended 
to every sub-tenant in the kingdom, did not. like the 
similar provision in the Charter ol Ilonry 1.. emanate from 
the king, but was spontaneously included by the barons 
themselves in the articles presented to John as a summary 
of their demands (<t). 

The eminently moderate, practical, and conservative J Vrooty o!" 1 
character of the barons’ demands is especially noticeable. p.> UC e. 
Magna Carta was in fact a treaty of peace between the 
king and his people in arms; yet their ancient rights and 
liberties, the acknowledgment of which had been extorted 
from the king, were expressed to flow from his grant. 

There is nothing theoretical or revolutionary in the 
Charter; no declaration of abstract principles of govern- 
ment, but merely a practical assertion of rights as between 
the crown and the subject, and, as a natural corollary 
under a system of feudal tenures, between mesne lords and 

their sub-vassals. _ . , 

“On the whole, the charter contains little that >s l| t , "ccedont. 
absolutely new. It is restorative. John in these last vears| . 
has been breaking the law, therefore the law must be/I 
defined and set in writing ” (e). It was in fact founded ( 
on precedent. Its bases were the Charter of ITcnry I., 
and the law as administered in the time of King Edward. 1 
The law of the Confessor had been renewed by William 
the Conqueror, and again expressly confirmed by Henry I. 
in his Charter. A copy of this Charter produced to the 
barons by the archbishop, Stephen Langton in 1213, 
formed the groundwork of their demands. In this way the 
Great Charter may be regarded as the lineal representative 

English Law, vol. ii., pp. 207-216; and Magna Carla Commemoration 
Essays. H. E. Malden (ed. London, 1917) ; G. B. Adams. The Ongm of the 
English Constitution (Yalo Univ. Press, 1920), cli. Bemont. Charles 
des Liberty Anglaiscs. . . , _ , « , . 

(d) Articles of the Barons, c. 48, Blackstone s Charters, pp. 1-9, and Select 
Chart., p. 290; Magna Carta, c. GO. infra, p. 112; Stubbs, Const. Hist,, 
i. 570. But cf. McKechnie, p. 4G4. for a criticism of this interpretation 
of the barons' motives. 

(e) Pollock and Maitland, i. 172. 
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of the laws of Kin" Edward, which from this time ceased 
to form the popular cry of good government (/). 

From the time of Coke till the nineteenth century it was 
1 thought that almost every fundamental principle of the 
English Constitution could be traced to Magna Carta. “ It 
‘was declaratory,” wrote Coke, “ of the principal grounds of 
the fundamental laws of England,” and Hallam has charac- 
terised it as the 44 keystone of English liberty,” to which 
all that has since been added is 44 little more than confirma- 
tion or commentary.” Recent historians have challenged 
this view and find in it little more than a piece of class 
legislation. It is true that the barons had in view mainly 
their own interests and that the villeins, who formed 
something like three-quarters of the population got little 
consideration. Nevertheless the Charter was a written 
statement of law to which future generations could and 
did appeal; and it was not a mere baronial faction that 


The keystone 
of English 
liberty. 

Events lend- 
ing to its 
granting. 


in the thirteenth and fourteenth centuries demanded its 
confirmation. It became indeed “ the watchword of 
English legalism ” (//). 

Several causes worked together to bring about the state 
of affairs which compelled John to grant the Great 
Charter. Foremost among these was the fortunate loss 
of Normandy (//). The barons, confined within the limits 


(/) According to Matthew Paris, Archbishop Langton, at the meeting at 
St. Paul’s, on August 25. 1213, assured the barons that before absolving 
John from the excommunication he had compelled him to swear to restore 
the laws of King Edward. Select Chart., 272. 

(g) VinogradofT in Magna Carta Commemoration Essays, p. 79. 

(h) " The talents and even the virtues of England’s first six French kings 
were a curse to her. The follies and vices of the seventh were her salva- 
tion. . . . John was driven from Normandy. The Norman nobles were 
compelled to make their election between the island and the continent. 
Shut up by the sea with the people whom they had hitherto oppressed and 
despised, they gradually came to regard England as their country, and the 
English as their countrymen. The two races, so long hostile, soon found 
that they had common interests and common enemies. Both were alike 
aggrieved by the tyranny of a bad king. Both were alike indignant at the 
favour shown by the Court to the natives of Poitou and Aquitaine. The 
great-grandsons of those who had fought under William and the great- 
grandsons of those who had fought under Harold began to draw near to each 
other in friendship; and the first pledge of reconciliation was the Great 
Charter, won by their nnited exertions and framed for their common 
benefit.”— Macaulay, Hist. Eng., i. 12. The Channel Islands— the only 
Norman territory not lost— still continue attached, as a separate depen. 
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of England, concentrated their attention upon iis alVairs. 
They became thoroughly English in interests and sym- 
pathies, and united with the people against the tyranny 
of the king. Moreover, a great part of the baronage now 
consisted of the new ministerial families raised up b\ 
the policy of Henry I. and Henry II. These were far 
less closely connected with Normandy than the baronage 
of the conquest, and their sympathies were national rather 
than feudal. 

The loss of Normandy was itself in a great measure 
due to the decay of feudalism, the result of Henry II. ’s 
John, who was not altogether destitute of energy 
rage, made some efforts to recover Normandy, but 
the barons, especially in the north of England, where the 
possessions of the new families chiefly lay, refused to 
follow the king, alleging that they were not bound to 
military service abroad. 

Intimately connected with this refusal, and with the 
exaction of the Charter, was the personal character of the 
king, which inspired utter distrust and aversion in all 
classes of his subjects. In disposition and character John 
was an oriental despot, a tyrant of the worst sort. Under 
Henry II. and the ministers of Richard I., the nation had 
become accustomed to the rule of law; John set at defiance 
all laws, human and divine (t). Supported in his tyranny 
by bands of foreign mercenaries, he not only taxed and 
fined his subjects of every degree with an open disregard 
of all legal restraints, but was guilty of acts of cruelty 
rivalling those of Nero (/.). The church, the baronage 
and the people, united by common oppression in a common 

deocy, to tho English Crown. " The Isle of Man and the Channel Islands 
are not parts of the United Kingdom, though king and Parliament can 
make laws for them. The statutes made by Parliament do not affect them, 
unless they are specially mentioned, or it is evident from the context that 
they were within the purview of the legislature. The appeal from their 
courts is not to the House of Lords, but to the king in council. The mtcres 
of these small dependencies lies in this, that the relation between them an<l 
England formed a precedent for tho treatment of the vaster dependencies 
which have gradually collected round the United Kingdom. —Maitland. 
Const. Hist., p. 337. See also Anson, Law and Custom of the Constitution, 
vol. ii., pt. 2 (1908), pp. 50-58. 

(i) Ann. Waverl. (ed. Luard), p. 282. 

(It) Ann. Waverl., p. 264-5; Roger of Wendover. Chron., n. 77. 
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the Papacy. 


were compelled fo make a stand not 

so much for constitutional government as for personal 

liberty. 

* 

In liis struggle with the papacy, arising out of the 
disputed election of a successor to Hubert Walter in the 
archiepiscopal see of Canterbury, John had to deal with 

a man of consummate ability, who had carried to the 
highest point, both in theory and practice, the doctrine of 
'he paramount suzerainty of the pope. As a matter of 
tact, freedom of election to the higher ecclesiastical 
benefices, however it might accord with canonical require- 
ments, had never been practically recognised by the 
English kings. Prior to the Norman conquest, the appoint- 
ments had been made in the Witenagemot, and afterwards 
by the king in the Curia Regis, or Great Council of the 
Realm . The political power of the bishops, of the Arch- 
bishop of Canterbury especially, was so great in early 
and mediaeval times, that it would seem to have hcen a 
state necessity that their nomination should rest with the 
supreme civil authority. Although the form of election 
was conceded by Henry I., the process, under what was 
subsequently termed a cong6 d'elirr, was free only in 
name. At this time, whether from the king’s weakness 
or from the spread of high ecclesiastical doctrines through- 
out Europe under the powerful and successful leadership 
of Innocent III., the monastic chapter of Christ Church, 
Canterbury, attempted to assert their right of election, and 
chose their sub-prior. In the meantime the king directed 
the suffragan bishops to elect John de Grey, Bishop of 
Norwich. The case was carried before Innocent, who set 
both elections aside, and himself nominated Stephen 
Rangton, an Englishman of the highest character and great 
reputation for learning ( l ). In this proceeding the pope 
distinctly infringed upon the rights of the king of the 
Chapter of Canterbury, and of the English nation; but 
fortunately for the realm, he made as great a mistake 
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of his nominee as llenry II. found he had 
made in nominating Bechet. 

John determined not to submit, 

Langton as archbishop. The pope 
kingdom under interdict (which 
religious life of the nation). The 
suiter in order that pressure migh. __ , ... 

John, not proving amenable to vicarious punishment, was 
formally excommunicated (1209), and ultimately (in 121*2) 
deposed. 

Threatened by Philip of France, whom the pope had 
empowered and directed to take possession of the forfeited 
kingdom of England, and feeling no reliance on the 
support of his alienated people, John at length gave in. 

From the extreme of arrogance and violence he now passed 
to the extreme of abject submission. He not only accepted 
Langton as archbishop, and promised restitution of the 
money extorted from the church, but surrendered his 
kingdom to Pandulf, the pope’s envoy, receiving it back 
as a fief of the Holy See, subject to the annual tribute ol 
one thousand marks (m). A few months afterwards, the 
act of submission was renewed to Nicholas, Bishop of 
Tusculum, with the actual performance of liege homage 
on the part of the king (n). This submission was un- 
doubtedly a disgrace, although not quite to the same extent 
as it would be now. It was, however, a startling falling 
off from the position which Henrv II. had occupied, thai 
one of his sons should do homage to the emperor and 
another to the pope. 

The surrender of the temporal and spiritual independence 
of the kingdom completed the alienation of the people 
from the king, whose misgovernment had brought on this 
national humiliation. On the other hand, the pope now. 
having secured submission, changed his tactics, and sup- xi.o struggle 
ported the tyranny of his vassal. The barons determined 
upon resistance, a nd the national church, headed by 

(m) See the concession of the kingdom to the pope end the form of oath 
of U.lty in Bymer. i. Ill, and Selec, Char. 270 The 1.000 marks were 
apportioned 700 for England and 300 for Ireland. 

(n) Ann. Waverl., 277 , 278; Select Chart.. 272. 
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Confederacy 
of i lie barons 
at Bury St. 
Fdinunds. 


Archbishop Langton, gave the weight of its influence to 
the patriotic side. 

It may be convenient briefly to notice the most important 
events which immediately led up to the grant of the 
Charter (o). The open quarrel with the barons began in 
July, 1213, with the refusal of the northern nobility to 
follow John to France. While the king was vowing 
vengeance against his recalcitrant vassals, two important 
councils of the bishops and barons were held, the first 
at Sf. Albans, on August 4 (/>), the second at St. Paul’s, 
London, on August 25. They were summoned ostensibly 
for the purpose of assessing the compensation promised to 
the church; but the justiciar, Geoffrey FitzPeter, and 
Archbishop Langton seized the opportunity of introducing 
a discussion on the king’s general misgovernment. The 
half-forgotten charter of Henry I., having been referred 
to generally at St. Albans as the standard of the people’s 
liberties, was at St. Paul’s produced by the archbishop, 
and adopted as the basis of the barons' demands. 

During the greater part of the year 1214, John was 
absent on the continent, whence he returned in October. 
In the meantime, the barons met at Bury St. Edmunds, 
and entered into a confederacy, binding them, if the king 
would not acknowledge the rights which they claimed, to 
withdraw their fealty and make war upon him until by a 
sealed charter he should confirm the laws and liberties 
of the people (q). 

On January G, 1215, the barons in arms presented their 
demands to the king at the Temple, and, at his urgent 
request, conceded a respite until after Easter, in order 
that he might have time for consideration (r). 

In this interval John did all he could to break up the 
combination against him. He granted a separate charter 
to the church, giving freedom of election of bishops and 
abbots ( s ); he ordered the sheriffs to administer the oath 


<o) For a more detailed statement, see Blackstonc. Int. to the Charters: 
Stubbs, Const. Hist. i. 565-571; McKechnie, Magna Carta, 27-36. 

(p) For the Council at St. Albans, see infra, p. 201 seq. 

(q) Matt. Paris. Cbron. Maj., ed. Luard, ii. 583. Select Chart. 273. 

(r) Ibid. 

(s) Select Chart. 283. First granted November 21. 1214; re-issued 
January 15 following. 
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oi‘ allegiance and fealty to the freemen of every shire; 
he assumed the cross, in order to gain the special protection 
of the church as a crusader; and lie attempted to detach 
the barons by offering them special terms. But the 
national party continued firm and united. The barons, 
strengthened by numerous adhesions since the Councils 
of St. Albans and St. Paul's, assembled in arms at Stam- 
ford; and when the stipulated time had expired without 
an answer from the king, marched to Brackley, in 
Northamptonshire, where they appointed Robert Fitzwalter 
“ Marshal of the army of God and of the Holy Church.’’ 
Here the king sent to ask their demands, but when these 
were submitted to him, peremptorily refused to grant 
them. The barons now continued their march to London, 
which they entered on May 17, amidst the acclamations 
of the citizens ( t ). The support of the Londoners seems 
to have decided the contest. The small, but by no means 
unimportant, section of the baronage, which had hitherto 
remained faithful to the king, now went over to the 
confederacy, and with them most of the officials of the 
Curia Regis and Exchequer and even of the king’s 
household (u). 

Deserted by all but a few personal adherents, chiefly of 
foreign extraction, and utterly incapable of further re- 
sistance, John accepted the articles of the barons, which 
were embodied in the Great Charter at Runny mode, on 
June 15, 1215 (*). 


The buiuti* 
a«eii»hl«* in 
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march to 
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The Clmiier 

granted. 


Analysis and Summary of tiie Charter. 

Magna Carta contains, in addition to the preamble, 
sixty-three clauses inserted without much regard to orderly 
arrangement. Its chief provisions may be conveniently 
grouped and summarised as follows : 

(t) A few days before, on May 9, John had attempted to win the support 
of London by the grant of a charter giving “ the barons " of the city 
the right to elect their mayor annually; Select Chart.. 311. For the 
attitude of the Londoners, see Matthew Paris : " Favebanl enim baronibus 
divites civitotis, et ideo paupcrcs obloqui metuebant.” Select Chart., 274. 

(u) Blackstone, Introduction to the Charters. 

(*) The text of the Charter is printed in Select Charters, 292-302, and 
in McKechnie, where a translation and a commentary on each clause are 
appended. 
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Liberties of 
the church. 


Reliefs. 


Wardships. 


Marriage. 


1. Commencing with t lie declaration that the church 
shall be tree with all her rights and liberties inviolate, 
and expressly confirming the freedom of election which he 
had already granted by separate charter, John grants to 
all the freemen of t he kingdom ( ?/) the following liberties: 

I . — Feudal Obligations. 

/ 2, 3. The heir (if of age) shall pay only “ the ancient 
relief” — viz., in the case of an earl or baron, £100; of a 
knight, 100s.; of one bolding less than a knight’s fee, less 
in proportion (:). A minor, who is in ward, shall have his 
inheritance, on coming of age, without relief or fine. 

By t lie chart cr of Henry I. reliefs were to be “ justa et legi- 
time.” The sum is now defined (o). 

J 4, 5. Guardians shall take only reasonable fruits and 
profits, without destruction or waste; and shall keep up 
the estate in proper condition during the wardship. 

By Henry I.’s charter, the widow or next of kin was to be 
the guardian. The Assize of Northampton (1176) directed that 
the lord of the fee should have the wardship. Magna Carta 
remedies the abuses of wardship (b). 

(i. Heirs shall he married without disparagement, their 
near blood relations having notice beforehand. 

Henry T-’s charter lion ml the king to consult his baronage as 
to the marriage of heiresses. In the Articles of the Barons 
"haeredes” were to I* married “per consilium propinquorum 
de consnnguinitate sua.” In the Charter itself this is softened 
down to barely giving notice to the relations; and even this 
requirement was omitted in Henry III.’s re-issues (c). 


(y) Coke thought that the term libtr homo included the villein, but it 
seems Hear that in the charter the phrase is equivalent to freeholder; see 
McKecbnie. Ill srq : Yinogradoff in Magna Carta Commemoration Essays, 
80-83: Powicke, ibid.. 103-100: Holdsworth. Hist, of Eng. Law., ii- 
211 - 212 . 

(z» On " barons " and ** knights " in the Great Charter, see the paper 
by -J. H. Round, in Magna Carta Commemoration Essays <1017), pp. 46-77. 

(a) Supra, pp. 51, 66. The relief of a barony was reduced in the 
time of Edward I. to 100 marks. 

(b) Supra, pp. 51. G7. 

(ci Supra, pp. 52. 66. It has been commonly said that by a strained 
construction the word " haeredes " in this clause was held to include 
male as well as female heirs. But see Pollock and Maitland, i. 324: 

\Ye can trace the sale of the marriages of boys hack to a very few years 
after Glanvill's death." 
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T, 8. A widow shall receive freelv, within I'orfv davs ol 

• • • 

her husband’s death, her dowry and inheritance; and shall 
have her quarantine (forty days’ residence) in the family 
mansion. She shall not be forced to re-marrv; but if sin- 
wish to do so, must obtain the lord’s consent. 

The king and other feudal lords sometimes forced the widows 
of their tenants to re marry in order to gain the fine payable for 
consenting to the marriage. This abuse is here forbidden. 

/ 15. The king shall not empower mesne lords to exact 
other than the three ordinary aids — to ransom the lord’s 
person, to knight his eldest son, and once to marry his 
eldest daughter, — and these of reasonable amount. 

16. No one shall be compelled to render more than the 
due service for a knight’s fee or other free tenement. 
v»* 29. No knight shall be compelled to pay for castle-guard. i 
if he be willing to perform the service in person, or (on I 
reasonable excuse) by a proper deputy; and whilst on 
service in the army, he shall be free from the duty of 
castle-guard. 

32. The king shall not hold the lands of convicted 
felons except for a year and a day, at the expiration of 
which time the lands shall be given up to the lords of the 
fees. 

By the common law, the lands of a person attainted of 
treason were forfeited to the crown ; but on attainder of petit- 
treason or felony, they escheated to the immediate lord, subject, 
however, in this case, to the king’s right to hold them for a year 
and a day ( d ). By the 54th George III. c. 145, the forfeiture 
was limited (except in the cases of treason, petit-treason, or 
murder) to the life interest of the offender; but the personal 
property of all felons continued liable to be forfeited to Un- 
crown down to 1870. In former times attainder also worked 
"corruption of blood," the effect of which was to prevent any 
inheritance being claimed from or through the attainted person. 
This harsh law was considerably mitigated by the 54th George Til. 
c. 145, and other statutes, and finally by the 33rd & 34th Viet, 
c. 23, passed in 1870, it was enacted that (with the single 
1 exception of forfeiture consequent upon outlawry) "no confession, 
verdict, inquest, conviction, or judgment of or for treason, or 
felony, or felo-de-se, shall cause any attainder, or corruption of 
blood, or any forfeiture or escheat." 

(d) Hawkins, Pleas of the Crown, ii. c. 49, ss. 1-3. 
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37. The king shall not have the wardship of land held 
in chivalry of a mesne lord, by reason of the sub-tenant 
also holding other land of the king, either in fee-farm, 
socage, burgage, or petit-serjeanty ; nor the wardship of 
such fee-farm unless it owe military service ( e ). 

43. The tenants of baronies escheated to the crown shall 
only pay the same relief and perform the same services as 
if the land were still held of a mesne lord. 

\/ 46. Barons who have founded abbeys shall have the 
custodv of them when vacant. 

The constitutional importance of these remedial provisions, 
grouped under the above head of “ Feudal Obligations,” consists 
in the evidence which they afford of the vexatious and in- 
creasingly onerous character of the exactions of the feudal 
monarchy of the Norman and early Angevin kings. 

II . — Administration of Law and Justice. 

\l 17. Common Pleas shall not follow the king’s court, hut 
lx* held in some certain place. 

. The intent of this clause was that suitors might always have a 
fixed and settled court to resort to, instead of being subjected, 
as formerly, to the great expense and inconvenience of following 
the king in his progresses through the kingdom. 

18, 19. The recognitions of novel disseisin , wort 
d' ancestor, and darrein presentment shall only he held in 
the court of the county where the lands in question lie. 
The king, or in his absence the chief justice, shall send 
two justices into each county four times a year, who, with 
four knights to be chosen by the county court, shall hold 
such assizes. If all the matters cannot be determined on 
the day appointed for each county, a sufficient number of 
knights and freeholders present at the assizes shall stay 
to decide them. 

20. A freeman shall only he amerced, for a small offence 
after the manner of the offence, for a great crime according 
to the heinousness of it, saving to him his contenemeut; 
and, after the same manner, a merchant saving his 
merchandise, and a villein saving his wainage; the 
amercements in all cases to be assessed by the oath of 
honest men of the neighbourhood. 


<e> For an explanation of these feudal tenures, see supra, p. 53 seq. 
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Earls ami barons shall not be amerced hut 
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22. Xo clerk shall be amerced for his lay tenement 
except according to the proportions aforesaid, and not 
according to the value of his ecclesiastical benefice. 


These clauses (20. 21. 22) were primarily intended as a safe- 
guard against the tyrannical extortions, under the name of 
amercements, with which John had oppressed his j»e«»ple. At 
the same time they inculcate the general principle that amerce- 
ments ought to be proportioned to the offence, and that the amount 
must be fixed not arbitrarily by the king but hy a local jury in 
the case of the ordinary freeman, the merchant and the villein, 
and by judgment of peers in the case of earls and barons (/). 
The term “ amercement ” is derived through the old French 
amcrcier, from the Low Lat. amerciare, both meaning “ to 
fine,” and signified the pecuniary mulct laid upon an individual 
who had offended the king. ” Contenement ” signifies that which 
is indispensable for a man’s support and maintenance, according 
to his rank or social condition ( g ). Thus in Glanvil) (/i), the 
mesne lord is to demand reliefs from his sub-tenants " secundum 
facultates, ne nimis gravari inde videantur vel suuin contcnc- 
mention amittere.” " Wainage ” was the crops or tillage of the 
villein or husbandman ( i ). 

'24. No sheriff, constable, coroner, or bailiff of the king 
shall hold pleas of the crown. 

This clause is important as marking an era in the history of 
our criminal judicature. It secured the trial of all serious crimes 
before the king’s justices, men of learning and experience in the 
law. Its practical effect was to take away from the county court 
and the other inferior local tribunals the jurisdiction of nearly 
all criminal matters. This important judicial reform was not a 
sudden act, but the result of a gradual process. In the Assize of 
Clarendon, in 1166, the itinerant justices and the sheriffs are 
directed to share the office of judge between them (k). A further 
step was taken in 1194, when it was ordered that no sheriff 

(/) On what the barons meant by per pares suos in this chapter, see 

McKechnie, 295-297. 

(g) The word derived from the French contenir and not a compound 
from tencmentum. See Tait, Eng. Hist. Rev., xxxvii. 720 scq. (1912). 

( h ) Do Leg. et Cons., lib. ix., c. 8. 

(i) Tait, loc. cit. Wainage was not the wagon or wain and other imple- 
ments of husbandry, but is a latinised form of the French gagnage. The 
object of saving the villein’s tillage was to prevent him being completely 
impoverished, for his tillage was his means of sustenance, hi6 
contenementum. 

( k ) Assize of Clarendon, c. 1. (Select Chart., 170.) 
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should be a justice in his own county ( l ). Magna Carta deprived 
sheriffs and other local officers of all jurisdiction over pleas of 
the crown (mi). “ Pleas of the crown ” are criminal prosecutions 

carried on in the name of the sovereign, “ who is supposed by the 
law,” remarks Black stone, ‘‘to be the person injured by every 
infraction of the public rights of the community.” The word 
‘‘constables” meant castellans, or constables of castles, of which 
in the time of Henry 11. there were upwards of eleven hundred 
in Kngland. These constables possessed considerable power, and 
within the precincts of the manors upon which their castles were 
built, held trials of criminal charges, as the sheriffs did within 
their resj>ective counties. In manors not having a castle, the 
criminal and civil jurisdiction of the lords was exercised by the 
stewards or bailiffs. The convenience of secure prisons afforded 
by these private castles caused prisoners charged with crimes in 
the counties to be frequently committed to the custody of the 
constables, who too often abused their trust. Nearly two hundred 
years after the Great Charter, a statute (5th Henry IV. c. 10) 
directed justices of the peace to imprison in the common gaol, 
“ because that divers constables of castles within the realm of 
England be assigned to be justices of the peace by commission 
from our lord the king, and by colour of the said commission they 
take people to whom they bear ill-will and imprison them within 
the said castles till they have made fine and ransom with the said 
constables for their deliverance." The depriving of such men of 
the power to try prisoners was a great boon to the people. 

34. The writ called pr&cipe shall not in future be issued 
to anyone regarding any tenement so as to cause a freeman 
to lose his court. 

This seems to he a concession to the old feudal party. Its 
object was to protect the local jurisdiction of the courts baron. 
The tenant of a mesne lord, if disseised of his land, was obliged 
to 6ue for its recovery, in the first instance, in the court baron of 
his immediate lord. The writ of prercipr in capitc was the 
process by which such causes were called up into the king’s 
court (n). 

</» Forma proccdendi in placitis Corona* Regis, c. 21. Hovedcn, ii. 
262-267. Select Chart.. 254. 

(m) Certain powers were however still retained by the sheriff. See 
McKechnie, 300 : " Along with the coroners, lie conduced preliminary 
inquiries even into pleas of the Crown: while in his tourn (which was 
specially authorised to be held twice a year by chapter 42 . . .) he was 
made responsible for every stage in the trial of trivial offences.” 

(n) The writ pracipe was a direct infringement of feudal principles. 
Ignoring the lord to whom the jurisdiction belonged, it instructed the 
sheriff to order the tenant to restore the disputed land to the demandant 
or to appear before the royal Court to give reasons whv lie had not done 
so. See the writ in Glanvill, lib. i. c. 5. Select Chart. 190. Magna 
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3 6. The writ of inquest of life or limb shall ho given \\Yu /><• 
gratis, and not denied. 

The object of this clause was to prevent the long imprisonment 
of a person charged with a crime without examining into his 
guilt or innocence. The writ referred to was that “ Dc odio et 
atia" of “ malice and hate.” A man apj>ealed. i.r.. accused by a 
private individual of homicide (sec infra, p. 103). claimed that 
the charge was not a bona fide one. but brought through spite, 
and the decision on this point, which came to be regarded as a 
final verdict of guilt or innocence, was made by the local jury. 

It afforded to the accused, therefore, the opportunity of escaping 
the ducllum, and was also a means by which a person imprisoned 
on such a charge could procure the privilege, in certain circum- 
stances. of being released on bail to await the iter of the king s 
justices. The writ was not. however, issuable as «>f right, but only 
as a matter of royal favour ex rc;/i«- jtotestatis benefieio (o). 

Advantage was taken of this circumstance during John's reign 
to extort large sums of money for the privilege. Magna Carta 
made it grantable as a matter of right, and without payment (p). 

38. No bailiff for the future shall put any one to his law Wager of law. 
(ad Icycm) upon his own bare saying;, without credible 
witnesses to prove it. 

The meaning of this clause has been disputed (q). By “ ad 
legem " may have been signified the ordeal, to which reputed 
criminals were not to be subjected except on the presentment of a 
jury of the hundred (Assize of Clarendon, in 1166; Richard I.’s 
Articles of Visitation, in 1194). But the ordeal was declared 
unlawful by the Lateran Council in November 1215, and this 
clause of the Charter was repeated in the re-issue of 1217 (r). 

The Mirror of Justice, a treatise of the end of the thirteenth 
or early fourteenth century, explains it, “ that no justice, no 
minister of the king, nor other officer nor bailiff, have power to 
make a freeman make oath without the king’s command, nor 


Carta left to the king the right to use the writ for the purpose of settling 
disputes among his tenants-in chicf. The prohibition on the employment 
of the writ pracipe contained in this clause was soon evaded by writs of 
entry. 8ee McKechnic, 316-355; Pollock and Maitland, ii. 63-70. 

(o) Glanvill, lib. xiv. c. 3. 

(p) This chapter has no bearing, as often supposed, on the history of 
habeas corpus. 

( q ) On the various interpretations see McKechnic, 370-375. 

(r) But in the second re-issue of 1217 the wording was slightly altered 
to ad legem manifestam nec ad juramentum. ** Manifest law " might well 
mean either ordeal or any other physical test such as " battle, while 
“ juramentum " points to the sworn testimony of the jury, which was 
slowly taking the place of the discredited ordeal. Ibid., 375. 
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receive any plaint without witnesses present, who testify the 
plaint to be true ” (5). Before a man could be put to his law 
or his oath, the accuser had to produce his witnesses, a practice 
which became obsolete in the time of Edward III., when the 
names of t he fictitious John Doe and Richard Roe, the common 
pledgors of prosecution, make their appearance (/). 

42. In future any one may leave the kingdom and 
return at will, unless in time of war, when he may be 
restrained “for some short space for the common good of 
the kingdom.” Prisoners, outlaws, and alien enemies are 
excepted, and foreign merchants shall he dealt with as 
provided in the 41st clause (//). 

This clause has some ecclesiastical interest, as it removed a 
practical impediment in the way of appeals to Rome. It was 
among the clauses reserved for further consideration in Henry 
Ill 's first re-issue of the Charter, and was never afterwards 
restored. The sovereign still retains the prerogative of prevent- 
ing any subject from quitting the realm, by the writ vc exeat 
regno. Coke points out (x) that although by the common law 
every one had liberty to go abroad when lie would, unless specially 
enjoined to remain at borne, there were formerly certain orders 
of men under a continual prohibition from quitting the realm, 
without the king’s previous licence. Peers were thus prohibited, 
because they were the counsellors of the crown ; knights, because 
they were to defend the kingdom from invasion ; all ecclesiastics, 
because they were confined l»v a special law (Constitutions of 
Clarendon, 1164), on account of their attachment to the sec of 
Rome; and all archers and artificers, lost they should instruct 
foreigners how to rival the manufactures of England. In 1381 a 
statute (5 Hie. II., st. 1. c. 2) prohibited nil persons whatever 
from going abroad without licence, except only the lords and other 
great men of the realm, true and notable merchants, and the king’s 
soldiers. This was not repealed till the 4th James I. c. 1. 22. In 
his reign, however, various Acts were passed restraining, as a 
particular guard against the papacy, the sending, without licence, 
any children out of the realm, to seminaries beyond sea, or for 
any cause whatever (3 Jac. I. c. 5). The writ nc exeat is now, 
in practice, only used to prevent a party to an action in respect 
of equitable debts and claims from withdrawing his person and 
property from the jurisdiction of the court. 


U) Mirror of Justice (Sehlen Society), p. 179. 

‘0 See Reeves' Hist, of English Law, ed. Finlason i. 283. 
tu) See infra, p. 109. 

(x) 3 Inst. c. 84. 



MAGNA CARTA. 


44. Persons dwelling without the limits oi* a forest shall 
not in future be compelled to attend the king’s forest 
courts upon common summons, unless they he impleaded 
or be pledges for others attached for forest offences. 

Henry II.. in the Assize of Woodstock (1184), had established 
an exact analogy between the courts of the shire and those of 
the forest, all men being required to attend the king's forest 
court, which exercised supreme jurisdiction over all woods and 
forests, whether a part of the royal demesne or not. lie 
appointed justices to visit the forests at the same time and on 
the same system as the justices itinerant. Compulsory attendance 
at the forest courts, which was regarded as a great grievance, was 
abolished by this clause of the Charter. Other remedial pro- 
visions were added in the Carta de Foresta of Henry III. 
(1217) (y). 

45. Justices, constables, sheriffs, and bailiffs shall only 
be appointed of “ such as know the law and mean duly to 
observe it.” 

54. No one shall be taken or imprisoned on the appeal 
of a woman except for the death of her husband. 

In cases of death by murder or manslaughter, an " appeal 
of felony was allowed to be brought only by certain relations or 
by the feudal lord of the deceased; by the widow for the death 
of her husband, or by the heir male for the death of his ancestor. 
The word " appeal ” is not used here in the ordinary sense of a 
complaint to a higher court for injustice done by an inferior 
one ; but signifies an accusation or challenge, an original suit by 
one subject against another, rather because of his own peculiar 
damage than for an offence against the public. The origin of 
this private process for the punishment of public crimes was 
doubtless derived from the old days when a wergild was payable 
to the relatives of the slain. The defendant in an appeal had 
the right of trial by battle. The parties were obliged to fight u. 
their own persons, unless the appellant wore a woman, a priest, 
an infant, lame, blind, or sixty years old, any of whom wen- 
permitted to hire a champion. The appeal by a woman was 
therefore disliked and limited to the death of a husband The 
appellee in these cases could clear himself by the ordeal, or, 
after the virtual abolition of this procedure, by trial by a 
jury “ per patriam ” ( 2 ). If the appellee were worsted in the 
combat, or found guilty, he suffered the same judgment as if 
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(y) Infra, p. 116. , 

<s) Cf. McKechnie, pp. 451-2; Neilson, Trial by Combat, ch. xvi. 
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convicted on an indictment; but the crown had no power to 
pardon him, because an “ appeal ” was a private suit (a). An 
appeal might be brought even after the appellee had been tried 
and acquitted on an indictment. The period within which this 
right could be exercised was limited by the Statute of Gloucester 
(6 Edw. I.. c. 9) to a year and a day. The “ battel ” took place 
in the presence of the judges of the Court of Common Pleas, attired 
in their scarlet robes, who sat looking on while the combatants, each 
armed with a staff an e!l long, and a leathern shield, cudgelled 
each oilier Sroin sunrise to star-rising, or until one of them cried 
“craven." I hough long obsolete, neither appeals nor trials by 
battle were legally abolished till the early part of the nineteenth 
century (b). In 1317 a writ of appeal was tried in the court 
of King’s Bench against Abraham Thornton, for the alleged rape 
and murder of Mary Ashford. The appellee, who had already 
been tried and acquitted at Warwick Assizes on the same charge, 
cast down his glove in open court and formally demanded trial 
by battle against the appellant, the brother of the deceased. The 
court having allowed the demand, time was given for due con- 
sideration of the novel circumstances of the case; ultimately 
the appellant declined to accept the challenge, and the defendant 
was discharged without bail on Oct. 20, 1818 (c). This led to 
the passing (22nd June, 1819) of the statute 59 George III. c. 46, 
intituled " An Act to abolish appeals of murder, treason, felony, 
or other offences, and wager of battel, or joining issue and trial 
by battel in writs of right.” 
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HI - — Fundamental Principles of the Constitution. 


12. No scutage or aid shall be imposed unless per 
commune concilium regni , except in the three cases ol 
ransoming the king’s person, making his eldest son a 
knight, and once for marrying his eldest daughter; and for 
.kese the aids shall be reasonable. In like manner it shall 
he concerning the aids of the citv of London. 

14. In order to take the common counsel of the kingdom 
in the imposition of aids (other than the three regular 
feudal aids) and of scutage, the king shall cause to be 
summoned the archbishops, bishops, abbots, earls, and 
greater barons, hv writ directed to each severally, and all 
other tenants in capita by a general writ addressed to the 
sheriff ot each shire; a certain day and place shall he 


(a) See Glanvill. lib. xiv. ; Bracton, lib. iii. : 
Pleas of Crown, ii. 392. 


Britton, 


lib. i. ; Hawkins. 


(6) See supra, pp. 57 s ,q m 

lc) See Ashford v. Then, Ion, [1818] 1 Bern. * Aid. 405. 
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named for their meeting, of which forty days* notice >hall 
be given: in all letters of summons the cause of summons 
shall be specified; and the consent of those present on the 
appointed day shall hind those who, though summoned, 
shall not have attended. 


These two clauses (12. 14) are often said to amount to the 
surrender of the royal claim to arbitrary taxation, ami to Jay 
down the principle that the nation ought not to be taxed except 
by consent of the National Council. But they deal not with, 
taxation in general but with specific exactions, scutages a»*«f 
extraordinary aids from the feudal tenants, and aids from thf 
city of London. Talliages upon towns are not included. Th| 
towns were still to a great extent in the position of demesne land* 
of the king or other lord, and their inhabitants in a state of 
quasi-villeinage. It is noticeable that in the “ Capitula q*»ae 
Barones petunt et Dominus Hex concedit ” (the rough draft of 
the barons’ demands, subsequently embodied in the Charter), 
after the provisions against levying scutage or aids except by 
consent of the National Council, occur the words: “ Simili modo 
fiat de tallagiis et auxiliis de civitatc Londonarium ct Jc 
aliis civitatibus quae inde habent libertates.” It may be that 
the barons in excluding tallages (the crown’s light to which was 
only abolished in 1340) and omitting the other chartered towns 
were making a concession to John in matters where their own 
interests were not concerned (<I). The city of London can never ha-. e 
been regarded as a demesne of the crown, and it is accordingly 
hero ranked with free tenants in cajritc. The word “ baron ” was 
of wide signification, including all free tenants-in-chief. It had 
not yet become a title in its modern acceptation. The citizens of 
London and of the Cinque Ports were sometimes designated 
•* barons.” While the " greater barons ” developed into the House 
of Lords, the " lesser barons ” became absorbed in the mass of the 
commonalty, and were represented, with the towns, in the House 
of Commons. The significance of the 14th clause, as defining 
the method of summoning the National Council, will be dis- 
cussed later on in the chapter on the “Origin of Parliament 
Although the 12th and 14th clauses were omitted in Henry III. s 


(d) Cf. McKeclmie, p. 238-9. ” The famous clause treats, not of J 

* taxation ’ in the abstract, but of scutages and aids. . . . It does not 
concern itself with the rights of Englishmen as such, but chiefly with 
the interests of barons who held freeholds of the Crown, and incidentally 
and inadequately with those of the citizens of London." 

( e ) Cf. writ for collection of scutage. 1235; Select Chart., 357. In 
clause 44 of the second re-issue of the Charter (1217) scutage was to be 
taken in future according to the custom of Henry II. There is no refer- 
ence to aids. 
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renewals of the Charter, t he form of a grant appears to have 
been generally observed throughout his reign (c). 

39. No free man shall be taken or imprisoned or disseised, 
or outlawed, or exiled, or anyways destroyed; nor will we 
go upon him, nor will we send upon him, unless by the 
lawful judgment of his peers, or by the law of the land. 

40. To none will we sell, to none will we deny or delay, 
right or justice. 

Earlier exponents of the Charter have read into these clauses 
legal conceptions of a later age and tended to exaggerate the 
importance of the principles embodied in them. Sir James 
Mackintosh remarks (/), for example, that here " are clearly 
contained the habeas corpus and the trial by jury, the most 
effectual securities against oppression which the wisdom of man 
has hitherto been able to devise”; and Hallam has termed them 
the "essential clauses,” as being those which "protect the 
personal liberty and property of all freemen, by giving security 
from arbitrary imprisonment and arbitrary spoliation ” (//). These 
views require some modification. Neither the petty criminal jury 
nor the writ of Imhros corpus were yet in existence, and kings 
continued to claim and to exercise the prerogative of arbitrarily 
committing to prison (arsons suspected of designs against the 
crown until the right was abolished by the Petition of Right on 
the alleged ground that it was contrary to the tenor of Magna 
Carta (/»). These clauses were intended, not to enunciate new 
principles, but to protect the freeman against the arbitrary acts 
in which King John had indulged (i). 

(1) Nullus liber homo capiatur vcl imjirisonclur, meaning that 
no freeman could be arrested and detained in prison without a 
trial. 

(2) Aut dissaisictur dc libero tencmcrto suo, vcl libertatibus, 
vel liberis consuctiidinibus suis (A) ; meaning thereby that no man 
shall be dispossessed of his freehold or of his liberties or free 


<f) Hist. Eng., i. 219-220. 

Ig) Hallam,, Middle Ages, ii. 327. 

(h) McKecbnie, 392-395. Vinogradoff. Magna Carta Commemoration 
Essays. 94. 

(i) Cf. Powicke, Magna Carta Commemoration Essays, 103 : " The 
thirty-ninth clause was intended to lay stress not so much on any form 
of trial as on the necessity for protection against the arbitrary acts of 
imprisonment, disseisin, and outlawry in which King John had indulged.” 

(A) The words de libero tenemento suo, vel libertatibus, vel liberis con- 
suetudinibus suis were added in the second re-issue of the Charter in 1217. 
The words de libertatibus cannot be understood, as Coke interpreted them, 
so as to include a general prohibition of monopolies. 
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customs — that is. of such feudal franchises, !iuiminit ics and 
privileges which had been granted to him. 

(3) .luf utlagchtr, out i xulctur, out aH'jtiu motlo desiruatur 
By “ outlawry ” is signified the ejecting of a person. l\v puhli. 
proclamations, from the benefit of the law, a process which, 
from the time of Alfred until long after the reign of William tl- 
Conqueror, was available in the case of felony only, for which tiie 
penalty was death ; and therefore an outlaw, having, as it wax 
said, a wolf's head, might be slain by any man. Early in 
Edward III.’s reign it was enacted that none but the shell" 
should put an outlaw to death, under pain of being considered 
guilt v of felony ; the only exception was when an outlaw was 

slain during an attempt to capture him. By " exile .s signifae,, 

the being compulsorily banished, or forced to abjure the realm. 

" Destroyed " is interpreted to mean ‘ fore-judged of life and 
limb, disinherited, or put to torture, or death, and includes ever;, 
oppression against law, by colour or any usurped authonty. 

(4) Nec super cum ibimus nec super eum mittemus ; inade- 
quately translated in the Statutes at large by " nor will v.o pass 
upon him, nor condemn him." And Coke erroneously explained 
these words in connection with the form of legal procedure: No 

man shall be condemned at the kings suit, euhor before the 
king in his bench, where the pleas are coram rege (and so arc 
the” words ncc super eum ibimus to be understood), nor before 
any other commissioner or judge whatsoever (and so are the 
words nec super cum miltemus to be understood), hut by the 
judgment of his peers-that is, equals, or according to the lav 
of the land." But the significance of the wordsisbroughtou; 
correctly by Lingard, who remarks that John had hitherto bee 
in the habit of going with an armed force, or sending 
force on the lands and against the castles of all whom ho knew 
or suspected to bo his secret enemies, without observing a aj form 
of law (!)• The king’s letters patent still exist (m), dated at 
Windsor the 10th day of May, in the 16th year of his 
reign about a month before the meeting at Runnymede, in 
which he attempted to detach the barons from the confederacy 
against him by promising to them and their retainers specially 
whaTtas afterwards granted to all the freemen o the re. » 

Sciatis nos conccssisse baronibus nostris qui contra nos sunt 
quod nec eoe nec homines suos capiemus, nec d.ssais.emus nec 
super eos per vim vel per arma ibimus ms. per legem regn. 
nostri, vel per judicium parium suorum .n curia nostra. 

(5) Nisi per legale judicium parium suorum, vel per legem 
terra. These words, which refer to and govern all that precedes 


(l) Lingard, Hist. Eng., iii. c l ‘ , „ d 141 . B lackston« 

(m) Rot. Pat. 16 Joh. part 1, m. 3, d„ ed. Bardj, p. is , 

Introduction to the Charters, xm. 



108 


MAGNA CARTA. 


have been variously interpreted. The v cl is here used in a 
conjunctive, not a disjunctive sense (n). and t he sentence may be 
rendered “ except by t lie lawful judgment of his peers and the 
laws of the reaim.” It is probable, as Professor Adams con- 
cludes (©), “ that what the barons had in mind in this clause was 
not chiefly the form of trial, but was the general body of the 
law and the rights which it secured them.” The “ judicium 
parium ” of Magna Carta is a phrase of wide signilication — the 
enunciation of a general legal principle rather than the technical 
definition of a inode of trial. “ It lay at the foundation of all 
German law; and the very formula here used is probably adopted 
from the law> of the Franconian and Saxon Ctesars ” (/>). The 
peers were the fellow suitors, in the case of the baron, the other 
tenants-in-chicf in t he Curia liegis, in the case of the tenants 
of a mesne lord, the other suitors in the Court Baron. Very 
soon, however, a criminal petty jury was taking the place of 
a hatch of peers, and, except in the case of a great man, recogni- 
tion by free and lawful men of the ” country ” was being 
substituted for judgment by the feudal ]*»ers (7). 

(6) Nulli vcntlrmus, nulli negabimus, nut diffrrrmus , rectum 
nut ju stir ia in. The proviso was probably mainly directed against 
the bribes or fines which were anciently paid to delay or expedite 
judicial proceedings (r). The words " to none will we sell ” were 
intended to abolish the fines paid for procuring right or judg- 
ment; "to none will we deny” referred to the stopping of suits 
and the denial of writs; "to none will wo delay” meant the 
delays caused either by the counter-fines of defendants (who 
sometimes outbid the plaintiffs), or by the will of the king. This 
clause oi the Charter, says Madox, was so far effectual that fines 
for law proceedings became more moderate, and the evils alluded 
to gradually fell into disuse (5). In concluding his minute 


(n) See Adams, Origin of the English Const., 262 scq. ; McKcchnie, 381: 
VinogradotT. 80. But cf. Powickc, 90 scq. 

( 0 ) Adams, op. cit. 24*2. So also Vinogradoff. 85 : " The struggle was 
waged to secure trial in properly constituted courts of justice and in 
accordance with established justice and Powickc, 120 : " In 1215 neither 
oaron nor freeman was concerned primarily with a judgment of peers so 
.nuch as with justice.” 

l/>) Stubbs, Const. Hist., i. 577. Cf. the Constitution " De Beneficiis 
of Conrad the Salic. 1037. (Mon. Germ. Hist., Const., i. 80). Similarly. 
Lothair II. declares : Sancimus ut nemo miles adimatur de possessionc sui 
oeneficii nisi convicta. culpa quae sit laudanda per judicium parium suorum 
sicut supra dictum est. In the so-called ” Leges Hcnrici Prirai " (xxxi. 7), 
we find the same principle expressed in nearly the same word3 : Unusquisque 
per pares suos judicandus est. 

(q) A mogradoff, 91, where the gradual process of substitution is traced. 
<r, Instances are given in Madox, History of the Exchequer, eh. xii. 
is) But see Pollock and Maitland, i. 195, and McKechnie,” 395-39S. 
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illustrations of those provisions of the Charter. Coke quaintly 
observes: “As the gold-liner will not out of the dust, threads, 
or shreds of gold, let passe the least crum, in respect of the 
excellency of the metall : so ought not the learned reader to pas* 
any syllable of this law. in respect of the excellency of tin* 
matter “ (0. 


IV. — Cities , Boroughs, Commerce. 

13. The city of London shall have all its ancient liberties " ! c 

and free customs, and so of all other cities, boroughs, 
towns, and ports. 

33. All weirs (“ kydelli ”) in the Thames and Medway 
and throughout England shall he put down, except on the 
sea-coast. 

Kydelli were fish-weirs. The object of their removal was not, 
as often stated, in order to prevent private appropriations of the 
right of fishing in public rivers, but to remove from rivers all 
obstacles likely to interfere with navigation (u). The removal of 
weirs from the Thames and Medway is directed in several ancient 
charters besides the present, and by many statutes. 


35. There shall bo one standard of measures and one 
standard of weights throughout the kingdom. 

Uniformity of weights and measures had been enjoined in an 
assize of Richard I. ; and in the Articles of Visitation, issued by 
that king in 1194, the itinerant justices were directed to inquire 
“ de vinis venditis contra assisam, et de falsis mensuris tam vim 
quam aliarum rerum (x). 


ITniformil.' of 
weights uni! 
measure*. 


41. All merchants shall have liberty safely to enter, to 
dwell and travel in, and to depart from England, for the 
purposes of commerce, without being subjected to any evil 
tolls, but only to the ancient and allowed customs, except 
in time of war. On the breaking out of war, merchants of 


(t) Coke. Second Institute, i. 57. 

(u) See McKcchnie, 343-344. 

(x) Hovcden, hi. 263; iv. 33; Select Chart.. 254. On the numerous 
statutory regulations of weights and measures subset, uent to Magna Carta, 
see the Seventh Annual Report of the Warden of the Standards. 1872- 
1873 The law on the subject is now embodied in the consolidate.! 
Weights and Measures Act. 1878 (41 A 42 Viet. c. 49). as now amended 
by 52 & 53 Viet. c. 21. the Weights and Measure* Act. 1889. By the 
Weights and Measures (Metric System) Act af 1897 (GO & 61 Viet. c. 46). 
the use of the metric system in trade was recognised, and the penalty for 
its employment abolished. 
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the hostile state who may he in England shall be attached, 
without damage to their bodies or goods, until it be known 
how our merchants are treated in such hostile state; and if 
ours be safe, the others shall be safe also. 

This provision in favour of merchants and for the advancement 
of trade has been eulogised, as showing great breadth and 
•liberality in days when the feudal barons throughout Europe were 
accustomed to oppress and pillage commerce. This however 
is a misconception. It was in the interest oi the barons to 
encourage foreign trade for they were the chief consumers of 
wines and luxuries imported from the continent. Conversely 
this clause was opposed to the interests of the English traders. 
“ Every favour shown to foreign merchants was an injury- done 
to the guilds of the chartered boroughs” (j /). In Henry III.'s 
first re-issue of the Charter, the words “ nisi publico antea 
prohihiti fuerint ” were inserted immediately after ” Omnes 
mercatores.” The effect of this was to restore to the king full 
discretionary authority over foreign trade ( z ). 

V. —Purveyance and other /toy a I Exactions. 

28. No constable or other royal bailiff shall take any 
man’s corn or other chattels without immediate payment, 
unless the seller voluntarily give credit. 

'* 30, 31. Nor shall the king, his sheriffs, or bailiffs, take 
any horses or carriages of freemen for carriage, or any 
man's timber for castles or other uses, unless bv consent of 
the owner. 

Purveyance (from jiourroir, to provide) was a prerogative 
enjoyed hv the crown of “ buying up provisions and other neces- 
saries, by the intervention of the king’s purveyors, for t he use of 
his royal household, at an appraised valuation, in preference to 
all others, and even without the consent of the owner, and also of 
forcibly impressing the carriages and horses of the subject to do 
the king's business on the public road . . . upon paying a settled 
price; a prerogative which prevailed pretty generally throughout 
Europe ” (a). In Henry III.’s charters the restrictions on purvey- 
ance were modified and rendered less stringent. The abuses to 
which this system gave rise were manifold and grievous. The evil 
was never completely suppressed until the prerogative itself was 
resigned by Charles II. The right was even extended to men’s 
labour as well as to their goods. Thus. Edward III. granted a 


( y ) McKechnie, 404. 
iz) Ibid. 

(a) Blackstone, Comm. i. 287. 
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commission to William of Wnlsingham. to im ( mv‘s | -i i n 1 01 - for 
the works at St. Stephen's Chapel. Westminster. " to l«e at our 
wages as long as shall be necessary." ami directed all sheriffs to 
arrest and imprison such as should refuse. Edward IV. granted 
a similar commission for the impressment of workers in gold for 
the royal household (/>). 

23. Neither a town nor any man shall be distrained to 
make bridges at river banks, unless anciently ami of right 
bound to do so (c). 

25. Counties, hundreds, wapentakes, and trithings (d) 
shall stand at the ancient fenns, without any increase, 
except the manors of the royal demesne. 

It was customary for the king to farm out hv the year, to the 
highest bidder, the sheriffdoms of counties and other offices. The 
officials recouped themselves by the exaction of excessive lines and 
fees, so that the i>cople were the real sufferers by the exaction of 
an increased rental. 

9. Land or rent shall not be seized for any debt due toi 
the crown, so long as the chattels of the debtor will suffice;! 
sureties shall not be distrained while the principal debtor 
is capable of payment, and if they have to pay, they shall 
be indemnified out of the lands and rents of their principal. 

10, 11. Debts due to the Jews are to bear no interest 
during the minority of the heir of a deceased debtor; the 
widow shall have her dower, and pay nothing of the debt; 
and the children shall be provided with necessaries before 
payment of the debt out of the residue. 

In all debts due to the Jews, the crown had an ulterior interest. 
They were the king’s bondmen, and are so described in *' Les 
Estatutz de la Jeuerie ” of Edward I.’s reign, which direct that 
every Jew of the age of twelve years and upwards shall pay three- 
pence annually “ de taillage au rey ky serf il cst,” and that they 
shall not pay scot or lot, or be taxed with the men of the cities or 
boroughs, “ cum il sunt taillables al rey comes ses serfs e a nul 
autres for a rey ” (e). Under the Norman and early Angevin 
kings the Jews were employed “ as a sponge ” to suck up the 
wealth of their subjects, and be periodically squeezed to supply 
the wants of the Crown. Madox thus sums up their position 

(It) Rymer, vi. 417; xi. 802 ; Hallam, Middle Ages, iii. 149. 

(c) Tbe king's interest in the repair of bridges was largely connected 
with falconry. For this aspect 6ee McKechnic, 300-302. * 

( d ) Third parts of counties or ridings. Yorkshire and Lincolnshire were 
so divided. 

(e) Stat. of the Realm, i., pp. 221, 222. 


Bridge-*. 


Form of 
counties, etc. 
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as disclosed by the Exchequer records: “The king seemed to be 
an absolute lord of their estates and effects, and of the persons of 
them, their wives, and children. ’Tis true he let them enjoy their 
trade and acquests, but they seemed to trade and acquire for his 
profit as well as their own ; for at one time or other their fortunes, 
or great part of them, came into his coffers ’’ (/). 

2G. On the death of a tenant in capite of a lay fee, 
indebted to the crown, the sheriff or other bailiff may attach 
the chattels of the deceased found upon his lay fee, to the 
value of the debt, l>v the view of lawful men; and nothing 
shall be removed until the whole debt he paid, the surplus 
being left to tho executors to fulfil the testament of the 
deceased. If nothing be found due to the king, all the 
chattels shall go to the use of the deceased, saving to his 
wife and children their reasonable shares (g). 

27. If any freeman shall die intestate, his chattels shall 
he distributed by the hands of his nearest kinsfolk and 
friends, under supervision of the church, saving to every- 
one the debts which the deceased owed to him (//). 

By clause GO, to which reference has already been made, 
all the foregoing rights and liberties granted to the king’s 
vassals are expressly extended to the tenants of mesne lords. 
The Charter concludes: “ 63. Wherefore we will and firmly 
enjoin that the Church of England be free, and that all 
men in our kingdom have and hold the aforesaid liberties, 
rights, and concessions, well and in peace, freely and 
quietly, fully and wholly, to them and their heirs, of us 
and our heirs, in all things and places for ever as afore- 
said.” This is followed by the oath to be taken by the 
king and the barons, mutually to observe all the articles of 
the (’barter, in good faith and without evasion. 

Clauses 47, 48, 49, 50, 51, 52, 53, 55, 56, 57, 58, 59, 
and 62 have been omitted from this summary, as being 

if) Madox, Hist, of the Exchequer, 2nd ed.. i. 221 seq. All contracts 
of debt due to Jews were to be in writing, drawn out in several copies 
and examined by two Jews, two Christians, and two public officers, and 
then filed. Hoveden, iii. 266. For the " Exchequer of Jews,*’ see J. H. 
Ramsay, Revenues of the Kings of England, i. 216. 

>, J ) For the light thrown hy this chapter on the right of making wills, 
see McKechnie, pp. 323-326. 

(h) This clause was omitted from subsequent re-is3ues, but it settled 
the law of intestacy. The church supervised the administration of the 
personal estate of an intestate. See Pollock and Maitland, ii. 357. 
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mainly of a special ami temporary character. They relate 
principally to the reform of the forests, the su'rrcmlcr 
ot charters ami hostag-es placed in the hint's han.ls 
as securities, the dismissal of his foreign servants and 
mercenary troops, the rights of the Welsh and of the 

King of Scots, and the grant of a general political 
amnesty. 


There remains only the Gist clause, by which means were 
provided for enforcing the due observance of the Charter. 
The question, how should the compact between the king 
and his people be enforced, was at once difficult and press- 
ing. The king was left in possession of the regal power 
and dignity; experience had shown the ease with which 
former sovereigns had broken their most solemn written 
engagements: and the insincerity of John was notorious. 
At this period there were no effective constitutional checks 
against the king; and so a rude device was hit upon, in its 
nature really impracticable, by which John granted, in 
effect, to all his subjects a qualified liberty of rebellion. 
The whole baronage were to elect a Council of twontv-fivo. 
barons charged to take care with all their might that the 
provisions of the Charter were carried into effect. If th$ 
king or any of his officers should violate the Charter in the 
smallest particular, these barons, or four of their number, 
were to complain to the king, or in his absence to the 
justiciar, and demand instant redress. If no redress he' 
given within forty days, “ the said five-and-twenty barons, 
together with the commonalty of the whole land ( com m 1/ no 
totius terrae ), shall distrain and distress us in all possible 
ways, by seizing our castles, lands, possessions, and in any 
other manner they can, till the grievance is redressed 
according to their pleasure, saving harmless our own person 
and the persons of our queen and children; and when it is 
redressed tliej' shall obey us as before. And any person 
whatsoever in the land may swear that lie will obey the 
orders of the five-and-twenty barons aforesaid in the execu- 
tion of the premises, and will distress us, jointly with them, 
to the utmost of his power; and we publicly and freely 
give liberty to any one that shall please to swear tin’s, and 
never will hinder any person from taking the same oath. 
As to all those in the land who will not of their own accord 


e.c.ii. 
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swear to join the five-and-twenty barons in distraining and 
distressing us, we will issue orders to make them take the 
same oath as aforesaid ” (/'). 

John soon gave evidence of his intention to break from 
the Charier if he could. lie applied for aid to the Pope, 
now his suzerain, who declared the Charter void (/,•), excom- 
munieated the barons, and suspended Archbishop Langton. 
The city of London also, which had ardently supported the 
barons in their demands, and whose mayor was one of the 
council of twenty-five executors, was laid under interdict. 
In addition to these spiritual arms, John sent for a body of 
mercenaries and renewed the civil war. The mercenaries, 
as professional soldiers, proved themselves an overmatch 
for the barons with their half-trained retainers. In this 
extremity, the barons determined to renounce their allegi- 
ance to John and to dethrone him by the aid of Louis, 
eldest son of Philip Augustus of France, to whom they 
made a formal offer of the English crown (/). Louis at 
once sent aid to the barons, and himself landed in England 
on May 21, 1210. But for John’s unexpected death, on 
October 19 following, it is highly probable that a change 
of dynasty would have been carried out. 

At the death of John things looked had for the succes- 
sion of his son Henry, then only nine years old. Louis was 
in the south, the Scots in the north, as enemies, and the 
Welsh inarch was for a time the only place of refuge for the 
Angevin dynasty. Without delay, on October 28, 1216. 
the hov Henry was crowned at Gloucester under the 


(i) " This clause is so far in liarinony with the spirit of the feudal state 
of the Middle Ages, as it was based upon a mutual relation or feudal protec- 
tion and fealty, that is upon compact." — (incist. Hist. Engl. Const., i. 307; 
and again : " A contractual right of distress was so bound up with the legal 
customs of the Middle Ages that the Committee of Resistance almost lost 
thereby its apparently revolutionary character." — Gneist, The Engl. Parlia 
ment, p. 85. 

(Ar) Cf. Ryiner, Foedcra, i. pp. 203-5. See the paper by G. B. Adams, 
Innocent III. and the Great Charter, in Magna Carta Commemoration 
Essays (1017), pp. 26-45. 

(/) Ann. Waverl. 283; Select Chart. 275; Rymcr. i. 140; Matt. Paris. 
Chron. Maj.. ed. Luard, ii. 647. 



MAGNA C'AHTA. 


II") 


authority of the |>;i|>ul l.'jralo dual.. ,m|; un.l William 
.Marshal, hai l of Pembroke, assumed. with t ho assonl of 
the friendly barons, the title of Hector Kc.,is et He.,,,,. 
The regent, by his politic conduct, contrived, williin (lie 
space of a twelvemonth. to bring over the disaffected 
baronage to the kind's side, and to induce Louis, after 
the ‘ Fair of Lincoln” (May 1‘). 1217). and the loss of 
his reinforcements in the naval engagement oil Dover 
(August 24), to abandon his pretensions to the English 
crown. 


One of the first acts of the Earl of Pembroke had been to 
renew the Great Charter at a meeting of the royalist pre- 
lates and barons held at Bristol on November 12, 121b, a 
few weeks after John's death. The alterations in the 
re-issue are numerous. The merely temporary provisions 
of John’s Charter were omitted as a matter of course. But. 
there were also omitted the 12th and 14th clauses, for-' 
bidding the levying of extraordinary aids without the 
consent of the ( ommunc Concilium retjni t and regulating 
the mode in which that Council was to be summoned, as 
well as all other clauses which in any way restricted the 
king’s power to increase his revenue. In clause 42 of the 
re-issue the king’s ministers assign as their reason for the 
omission that these articles being “ gravia ct dubitabilia, " 
the prelates and barons had thought it best that the con- 
sideration of them should be respited until such time as, 
together with such other things as pertained to the welfare 
of all, they could be fully considered and established. The 
42nd clause of John’s Charter, in restraint of the king’s 
prerogative to prevent any of his subjects from quitting 
the kingdom, and the 45th, as to the qualifications of the 


(»>i) As regards this vexed question of the part played by the papal legate 
at the coronation, see Stubbs, Const. Hist., ii. p. 18, note : ” According 
to the annals of Tewkesbury, Gualo placed the crown on Henry's head, 
p. 82; see also Ann. Winton, p. 83: Ann. Wigorn. p. 407; and the same 
might be inferred from the royal letter announcing the issue of ihc 
Charter; Focdcra, i. 145. But the coronation, although performed under 
Gualo’s authority, which was necessary in order to overrule the protests 
of the Westminster and Canterbury monks, was solemnised by the English 
bishops, Winchester, Bath, Worcester, and Exeter (Ann. Dunst.. p. 48). 
M. Paris, iii. 2; and Wykcs (p. GO) mention that the legate did not even 
put his hand to the crown.” Cf. also Norgatc, Minority of Henry III. 
p. 4. 
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kind's justices, were also left out. The alterations in the 
feudal < lauses are characlerised by the greater authority 
conceded to the mesne lords over their sub-vassals, a retro- 
grade policy which was probably dictated by a desire to 
conciliate the baronage (/*). 

In the following year (1217), after Louis had finally 
quitted the kingdom, the Great (’barter was again re-issued, 
with many further important omissions, alterations, and 
additions. The forest clauses, which had been retained 
in the preceding Charter, were now omitted, being em- 
bodied in the Charter of the Forest, which was issued about 
the same time (o). The respiting clause (42) was also left 
out, provision being made in this and the Forest Charter 
for several of the matters previous]}* respited, and as to 
the other matters, their absence was to some extent supplied 
bv si new clause in this re-issue (4b), saving all existing 
liberties and free customs. The chief alterations are: In 
the “essential clauses" of John’s Charter (39, 40), the 
words already referred to (/>) were added, apparently for 
the sake of greater accuracy; and,. probably, as a concession 


in) A duplicate of Henry III.'* first charter was transmitted to Ireland, 
under the seals of the legate and the protector, for the benefit of the king’s 
faithful subject* there, with k me few alterations which the local necessities 
of that island required.— Blackstonc. Introduction to the Charters. 

lol No Forest Charter was issued by John separately from the Forest 
clauses (II, 17. IK) «,f Magna Carta. By these, in addition to the abolition 
of compulsory attendance at the Forest Court already referred to, supra, 
p. 103. all forrsts made during John's reign were disafforested; a searching 
inquiry into the Forest usages to he made by an inquest of twelve sworn 
knights was promised, and all bad customs were at once to be abolished. 
The first Forest Charter was issued by the Earl Marshal in Henry III.’* 
name, on November 6. 1217. It contains seventeen articles, by which 
the most grievous burdens of the Forest laws, as formulated by Henry II. 
in the Assize at Woodstock. 1181, were cither repealed or mitigated. The 
forests were still suffered to remain " an oasis of despotism in the midst 
the old common law but the restriction on the jurisdiction of the Forest 
Courts imposed by the 44th clause of John's Charter was maintained, and 
all lands afforested by Richard and John were to be at once disafforested, 
as well as such lands afforested by Henry II. as were not within the 
bounds of the Royal demesne. The penalty of death or mutilation was 
forbidden for the future, fine, imprisonment . or banishment from the realm 
being substituted (art. 10); but the cruel mutilation of dogs, in order to 
prevent them from being used in hunting, was expressly retained and 
regulated (three claws of the forefoot were to be cut off). See the Charter 
of the Forest, and the Assize of Woodstock, with which it should be 
compared, in Select Chart., 186-188. 344-348. 

(p) See supra, p. 106. 
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to the old feudal party, who regarded with dislike all 
extension of the central royal jurisdiction, the arizes ol 
the itinerant justices were reduced from four to one 
annually; and the direction for the election by each county 
of four knights to take the recognitions is omitted, the 
knights of the county generally being substituted. 

In addition to the 4(ith. the other new clauses in llenrv’- 
second Charter are the 39th. 42nd. 43rd. 44th. and 47th. 
By clause 39 land was forbidden to be alienated b\* gift or 
sale, unless sufficient were retained to answer lor the 
services due to the superior lord of the fee ( 7 ). The 42ml 
directs that the county court shall be holden but from' 
month to month, the sheriff's Tourn but twice in the year,! 
and the view of frankpledge at Michaelmas; regulations) 
probably dictated by the jealousy of the feudal lord- 
exercising local franchises. 

The 43rd restrains fraudulent gifts in mortmain to 
religious corporations: “ It shall not be lawful from hence- 
forth to anyone to give his lands to any religious house, 
and to take the same land again to hold of the same house; 
nor shall it be lawful for any religious house to take the 
lands of anyone and to hand them back to be held bv him 
of whom it received them. If anyone from henceforth 
give his lands to any religious house, and thereupon be 
convict, the gift shall be utterly void, and the land shall 
accrue to the lord of the fee ” (r). 


( q ) This prohibition applied both to tenants in capite and to tenants of 
mesne lords. It was doubtful whether tenants in capite could alienate any 
part of their lands without the royal licence, but by statute 1st Edward III. 
c. 12 , it was declared that the king should not hold such lands as forfeit, 
but that a reasonable fine should lie paid into the Chancery. With regard 
to tenants of mesne lords, this prohibition of Magna Carta was repealed by 
the statute Quia Emptores, 18th Edward I., which put a stop to subinfeu- 
dation and gave free liberty of alienation in whole or in part, with reserva- 
tion of the services to the superior lord of the fee. Supra , p. 52. 

(r) The term " mortmain," in mortua manu, applies generally to aliena- 
tions of lands or tenements to any corporation, sole or aggregate, ecclcsias 
tical or temporal ; but it is used specially with reference to religious houses, 
whose enormous acquisitions of landed property and subtle evasions of the 
law gave rise to a series of restraining enactments. The earlier measures 
seem to have been specially directed against the fraud so frequently com- 
mitted upon the feudal lords by pretended and colourable donations to 
religious houses with the intention of receiving the lands back again freed 
from the feudal obligations. Henry II. endeavoured to check this abuse 
by exacting scutage and the other feudal dues from the lands held in chief 


N» \v rlai vs 


Alienation 

of laud. 


Count \ 
Com i. 
Slier i tl” - 
Tourn, 
Frank, 
pledge— 

Mortmain. 


Mortmain. 
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The 44(h clause asserts (he king’s right (o scutage “ sicut 
capi consuevit tempore Henrici regis avi nostri and the 
47th directs (he immediate destruction of the “ castra 
adulterina ” (a phrase forcibly recalling the disorders 
ot Stephen’s reign), either erected or rebuilt since the 
commencement of the barons’ war. 

In the ninth year of his reign, Ilenry, who was now 
declared of age, re-issued Magna Carta and the Charter of 
the Forest, in consideration of the grant of an aid of a 
fifteenth. They contained only two alterations of 
importance: (1) In the preamble, the words “spontanea et 
bona voluntate nostra ’’ were substituted for the “ consilio ” ; 
a change which, though capable of being interpreted as an 
assertion on the king’s part of his independence of the 
counsel of his baronage, was, with greater probability, 
intended to obviate any subsequent evasion by him on the 
ground that his former charters, having been granted by 
others in his name during his minority, were no longer 
binding on himself ( s ). (2) A final clause was added 

specifying the grant of the “ fifteenth ’’ as the price of the 
kings concession : “And for this our gift and grant of 
these liberties and of other liberties contained in our 
charter of liberties of the forest, the archbishops, bishops, 
abbots, priors, earls, barons, knights, freeholders, and all 
our subjects have given unto us the fifteenth part of all 
their moveables. And we have granted unto them for us 
and our heirs that neither we nor our heirs shall procure 
anything whereby the liberties in this charter contained 
may he infringed or broken; and if anything be procured 
by any person contrary to the premises, it shall be held of 
no force nor effect ” (t). 


by the clergy; and the present clause of the Great Charter seems to refer 
to traudulent as opposed to innocent alienations. Hut its effect, as 
expounded ,n the following reign by the statute dc Reliniosis (7 
Edward I), was to prohibit gifts of land to religious houses generally- 
. ’ ®^ en f *“ C * scs wherc ,he religious house did not give the land hack 
If °c, ♦ , h0,,Se * but kept il in i,s own han,,s - The clerical evasions 

Lharf II.T 5 SUCCCS,iVe ' y and a ‘ lcng "' cffcc, " aI| y b ? "- 0 

m ? U .K S,a £ l -\ p - a - 1225 1 Select Chart., 322. 

) btat. of the Realm, Charters of Liberties. 22-25; Select Chart. 350. 
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It is in tho form in which it was promulgated in the 
ninth Henry 111. that Magna Carta was con linnet! I»v 
Edward I. in the twenty-tilth year of his reign. The copy 
which heads our statute hook is taken from an / nspr.riw i/s 
of the Charter, so called from the letters patent prefixed 
in the name of Edward I., “ Inspeximus Magnam Chartam 
domini Henrici <iuondam regis Angliae patris no>tri de 
lihertatibus Angliae in liaec verba.” Regarding the 
Charter as the palladium of the nation's liberties, the 
people for centuries were ever ready to purchase its con- 
firmation from successive kings by the grant of a liberal 
subsidy. In this way it was solemnly confirmed no 
less than thirty-seven times down to the second year of 
Henry VI. (n). 


( ’•Milirnui 

I loll' of Mil* 

Charier. 


(u) The Charter was coutirmed : 


6 times by Henry III. 

3 ,, Edward I. 

14 ,, Edward III. 

6 ,, Richard II. 


G time* by Henry IV. 
Once by Henry V. 

Henry VI. 
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NORMAN AND 


The kin** as 
centre of ml* 
ministration. 


The king as 
judge. 


Ar the head ot the whole administrative system was the 
: kin«r himself, personally taking part not only in legislation 
but in fiscal, judic ial, and every other kind of executive 
ebusiness (a). It was not till long after the conquest that 
|the kings of the English ceased, occasionally at least, to 
(attend and take part in the proceedings of their courts of 
law. Henry II. was accustomed to assist in dispensing 
justice both in the Curia Itegis and in its financial com- 
mittee the Exchequer (6). Some of his sayings on the 
judgment-seat have been preserved. In a case tried before 
him, shortly after his accession to the throne in 1154, the 
defendant alleged that a charter of Henry I. produced in 
evidence had been improperly obtained. “ Per oculos Dei,” 
exclaimed the king, taking the charter in his own hands, 
si cartam hanc falsam eomprobare posses, lucrum mille 
librarum mihi in Anglia conferres ” (c). In another case, 
a dispute, between Baldwin, Archbishop of Canterbury, 
and the Abbot of St. Edmund as to a territorial franchise, 
we are told that the king, puzzled by the production of 
conflicting charters, declared “ Nescio quid dicam : nisi ut 
cartae ad invicem pugnent.” And when the archbishop 
subsequently refused to accept the abbot’s offer to submit 
the dispute to the verdict of the counties of Norfolk and 


Stubbs. Const. Hist., i. 366: Oncist. Engl. Const,, cap. 16. 


(а) Cf. 
i. 246. 

(б) Dial, de Scac., i. c. 4. 

M on a s tn r H *<1 e tLi\ 1°* ° f V ‘ Gilbert de Balliol (Cbron. 

case is interest^ f* ^ : | ?'« e,ow - Plac,ta Anglo-Normannica, 175). This 
feudal tenures the 'f ht , wInch U tbrovvs alike on the working of the 

century ’ * SyStem ° f J ud,cature - the social aspects of the twelfth 
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Suffolk, the king; angrily arose and left the court, saving. 

" Qui potest capere capiat ’’ (</). King Jolin pcr>oiially 
decided a case in the Exchequer in the sixth year of hi> 
reign. Henry III. frequently sat in Westminster Hall 
with his judges; and several instances are recorded of 
criminal jurisdiction exercised in person by .lohn, Ilenrv 
III., Edward I., and Edward II. (e). 

Still the exercise of ordinary jurisdiction by the king 
was an exception to the general rule. Edward IV., we are 
told, sat in the King's Bench for three consecutive days, 
in order to see how his laws were executed, but it is not 
said that he interfered in the proceedings (/). By the 
usage of many centuries it has now been long an undis- 
puted principle that, although the king may be present-, 
in a court of justice, he is not entitled to “ determine any’ , 
cause but by the mouth of his judges, to whom he has? 
committed the whole of his judicial authority ” (//). When* 1 
.Tames I. sat personally in court, and wished to interfere, 
he was told by the judges that he could not deliver an 
opinion (//). 

Next to the king in power and authority was his chief T 
minister, the justiciar, the supreme administrator of law 
and finance. He was “the greatest subject in England,” 
the representative of the king in all matters, and, by virtue 
of his office, lieutenant, viceroy, or regent of the kingdom 
during the king’s absence. The justiciar was, as we have 
seen (i), a new officer appointed by the Conqueror, not only 


id) Archbishop of Canterbury v. / ,obot of St. Edmund. Circa 1186. 
Chron. Jocelin de Brakelondo, |>. 37 (Camden 8oc.) ; Bigelow, Placita 
Anglo-Norrnannica, 238. 

le) Madox, Hist, of the Excli., i. 191: Dialogus dc Scacc., i. c. 4; 
Pstlgrave, Eng. Coni., i. 292. In early times even qucens-consort some- 
times sat in court. Matilda, in the absence of William the Conqueror, 
held pleas in person in the County Court (Domesday. Heming, Cartulary, 
p. 512; " coram Regina Matilda in praesentia iv. vicc-comitum "). The 
" good Queen Maud," wife of Henry I., was present at a trial in the 
Exchequer between the men of Peri ton and the Abbot of Abingdon 
(Chron. Mons. Abingd.. ii. 116 [Rolls 8cr.] t Bigelow's Plac. Ang. Norm.. 
99). Henry IIT.’s queen also held pleas in person (Spence, Equit. Jurisdic- 
tion. 101, n.). 

if) Stow, Chron., 41<> (1631). Foss. Judges, iv. 215. 

(g) Coke, 4th Inst., 73. 

(/i) Bluckstone, iii. 41. 

(i) Supra, p. 61. 
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The ( ban 
eel lor. 


I to carry on the government during his frequent absence 
from England, but at all times to relieve him from the 
pressure of the vast amount of business which the govern- 
tment of that newly-acquired dominion involved. The 
justiciar, in short, stood to the king in the whole kingdom 
in the same relation as the sheriff did in each shire (7c). 
The dignity of the justiciar’s office remained unimpaired 
until the death of King John, when Hubert de Burgh, the 
justiciar, being besieged in Dover Castle, the barons who 
proclaimed Henry III. constituted the Earl of Pembroke 
“ Rector retjis ct rci/ni," de Burgh still retaining his 
office (/). In 1241 the Archbishop of York was appointed 
regent during Henry’s absence in Poitou, without the title 
of justiciar. But the office was still considered of such 
importance that in 1258, in the Provisions of Oxford, 
the barons demanded that the justiciar should be annually 
chosen with their approbation. At length Edward I. 
dispensed with the office altogether; and the chancellor, 
who now entered into many of the rights and dignities 
formerly enjoyed by the justiciar, became the principal 
minister. 

The title of chancellor was introduced into England 
under Edward the Confessor, as the designation of the 
official keeper of the royal seal and chief of the king’s 
chaplains. With the chancellor at their head, the king’s 
chaplains, like the " clerks of the palace ” of the Frankish 
monarchs, formed a select body of scribes or secretaries, 
who, under the justiciar, drew up and sealed the royal 
writs, conducted the king's correspondence, and assisted 


(k) Stubbs, Select Chart. Introd. Sketch. 17-18. " The growth of [the 

justiciar's] functions was gradual, and even the history of the title is 
obscure. .. . . The office appears first- as the lieutenancy of the kingdom 
or vice-royalty exercised during the king's absence from England. In 
this capacity William Fitz-Osbern. the steward of Normandy, and Odo of 
Bayeux, acted during the Conqueror's visit to the continent in 1087. . . • 
It would seem most probable that William Fitz-Osbern, at least, was left 
in bis character of steward, and that the Norman scneschalship was thus 
the origin of the English justiciarship." — Const. Hist., i. 374. 

( l ) Hubert de Burgh in 1232 marks the end of the office 
of great justiciar. C/. Stubbs. Const. Hist., ii. 280, " the office of great 
justiciar, after the fall of Hubert de Burgh, lost its importance, and mav 
be said to have become practically extinct." 
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tlie treasurer in keeping the royal nccotinls (//t). I-iider 
the Xornian kings the olKee of ehaneellor, though dignilmd 
and important, was thrown into the shade by the 
justieiarship. From the time of Bcckct, however, tin' 
chancellorship appears to have steadily advanced in dignity 
until, on the abolition of the ollice of justiciar, it attained, 
as we have seen, the foremost rank. 

The term Curia Reg i* t in its widest signification, seems 
to have denoted the Common, or Great Council of the 
Realm — the witenagemot in its feudalised form— at the 
threefold sessions of which the bishops and earls and all 
tenants-in-chief had the right of attending. There was 
however from the first a small curia composed of a select 
body of officials who met at frequent intervals to deal with 
the regular business of government, ft was the same 
institution differing from the larger body only in size and 
manner of meeting (n). In addition to its political 
function of giving “counsel and consent” to legislative 
changes and other acts of national importance, the Curia, 
in its judicial aspect, was invested with the old appellate 
jurisdiction of the witenagemot, and with a direct juris- 
diction, as the feudal court of the king’s vassals, in all 
disputes between the tenants in ca/titc. It possessed 
originally all those different powers which were subse- 
quently distributed among the three courts of the King s 
Bench, the Common Pleas, and the Exchequer. In the. 
Curia Regis were discussed and tried all pleas immediately 
concerning the king and the realm; it superintended the 
assessment and collection of the royal revenue; decided 


Till- ('H)UI 
ll-'O'f. 


(m) Palgravc, Eng. Com., i. 177. "The name, derived probably from 
the cancclli, or screen behind which the secretarial work of the royal house- 
hold was carried on, claims a considerable antiquity; and the offices which 
it denotes arc various in proportion. The Chancellor of the Karolingian 
sovereigns, succeeding to the place of the more ancient referendanus, is 
simply the royal notary : the archi-canccllarius is the chief of a large body 
of such officers associated under the name of the Chancery, and is the 
official keeper of the royal seal. It is from this minister that the English 
Chancellor derives his name and function. ’— Stubbs. Const. Hist., i. 380- 
381. 

(n) See Adams, Origin of the English Constitution, p. 375. 
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all appeals; and to it suitors were allowed, on payment of 
a fine, to remove their plaints from the older but inferior 
courts of the shire and hundred (o). 


I-'ISCA!. AH- 
MINISTRA- 
TION. 

Tin* Exche- 
quer. 


Sources of 
revenue. 


/ 


The administration of the justiciar was first systematic- 
ally organised under Henry I., by Roger, Bishop of 

Salisbury, the founder of a family of officials. From the 
• • . 

reign of that king, at the latest, a committee or branch 
of the Curia Regis was specially devoted to fiscal matters, 
and when so employed, sat in the chamber and was 
known by the name of the Exchequer ( Curia Regis ad 
Srarcarimn) (g). Twice in each year, at Easter and 
Michaelmas, every sheriff was bound to appear at the 
Exchequer in the Palace at Westminster and account for 
the sums due from his shire. These were mainly of two 
kinds: (1) The ancient national payments (which required 
no new authorisation), consisting of (a) the ferm of the 
shire, that is the royal rents and dues of the county 
formerly paid in kind, now commuted for fixed sums; 

(b) danegeld, a tax of two -hillings on every hide of land, 
originally imposed under Ethel red II.. to raise a tribute 
exacted by the Danes, and by the Norman kings, turned 
into a permanent contribution for the public defence (7); 

(c) the fines of local courts the old English wife payable 
to the king. (2) The new feudal aids, reliefs, and other 
payments, for which also no authorisation was required 
except when some extraordinary gift was demanded. In 
addition to these sources of revenue the demesne lands. of 
the king and the towns were liable to tallage, which was 
arbitrarily exacted without the consent of parliament, until 


(o) See Adams, op. cit. t 57 seq.. 373 seq.: Holdsworth, Hist, of Eng. 
Law, i. 3*2 seq. 

(p) The members of the Curia were all termed justices, their head being 
the capitalis justiciarus ; but in the Exchequer they were called barons, 
barones scaccam. The Exchequer derived its name from the " chequered 
cloth which covered the table at which the accounts were taken, a Dame 
which suggested to the spectator the idea of a game of chess between 
the receiver and the payer, the treasurer and the sheriff. Stubbs, Const. 

,,e Scaccario, i. 1. On the whole subject see 
loole. The Exchequer in the Twelfth Century. 

(qt The latest instance of its payment is in the 8th of Henry II. ; but 
land-tax pract ‘ ca,, - v revived il unde * the disguise of a " carucage," or 
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t lie ripflit was surrendered by Kdw.ird 111. (rl. No incon- 
siderable income was also received l»y the Kxcbetjner 1mm 
the tines and other proceeds o! tin* ** plea* of the riown.’' 
from the amercements payable in respect of a large class 
of small offences of commission or omission, and from the 
tines paid to the king by the parties to suits at law, either 
by the plaintiff to obtain speedy judgment, or by the 
defendant in order to delay or put an end to further 


proceedings. 

Henry IT., the first of the Angevin or Plantagenet 
dynasty, introduced important changes in taxation. All 
classes of the people and all kinds of property were brought 
under contribution. Scutage, a tax imposed upon the 
tenants in chivalry, clerical as well as lay, and rated, not 
\ipon the ancient basis of the hide, but upon the knight’s 
fee, although traceable to the reign of Henry I., was 
largely extended by Henry II. (*). Dancgeld after 11(>2 
was allowed to drop out of the fiscal system, but only to be 
almost immediately revived under the name of tlojtum or 
hidage. Under Richard I. it became the " carueagp,” a 
tax levied upon all holders of land of whatever tenure. 
But Henry’s most important innovation was the taxation of; 
income and personal property, which, as we have seen (/), 
were made contributory by his ordinance of the* 
Saladin Tithe in 1188. The practice, when once intro- 
duced, was speedily extended and permanently retained. 
For the ransom of Richard I. in 1193, every person in the 
realm was called upon to pay one-fourth of revenue or 
goods. King John exacted, in 1203, a seventh of the 
movables of his barons, and in 1207 a thirteenth from the 


(‘Imiij.'fK in 
taxiition 
nmlor 
llniiv II. 


Taxation of 

personal 

property. 


whole people (w). 


(r) 14 Edw. III., St. 2, c. i. (1340). Stubbs. Const. Hist., ii. 102. 

(*) Supra, p. 79. The quantity of land constituting a knight's fee was 
not uniform. It probably varied with the value. The usual value requisite 
for a knight's fee was £20, temp. Edw. I. (Carl. Writs, i. 214), and the 
amount had probably been the same from the introduction of the tenure. 

(t) Supra, p. 84. 

(u) In subsequent times the usual grant became u fifteenth from the 
county and a tenth from the borough. From the 8th Edward III. a 
" fifteenth and tenth ” signified a fixed sum according to an assessment 
of the value made rn that year, 1334. The sum amounted to between 
£38,000 and £39.000. See Dowell. Hist, of Taxation, i. 96-97. Ramsay. 
Revenues of the Kings of England, ii. 285, reckons the amount of a tenth 
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Fines pro 
reaper tu 

mil it io- 
enforced l»y 
Is cl ward I. 


Edward II. 
slat u to Dc 
miHtibus. 


Edward I. employed an expedient for raising money 
analogous to tin* institution of scutage by Henry II. It 
(was one of the liabilities of a tenant bv kniglit-service to 
be obliged, on attaining full age, to receive the order of 
•knighthood, and to provide himself with the arms and 
(equipments appropriate to that dignity. Henry III., in 
1224. had directed the sheriffs to enforce this obligation 
against all lay holders of a knight’s fee (.r) ; an order which 
was repeated in 12*14 as to tenants in capita only (?/). In 
1278, Edward I., being pressed for funds, issued stringent 
orders to the sheriffs to compel all persons, as well tenants 
of mesne lords as tenants-in-chief, who held land to the 
value of £20 a year, or one whole knight’s fee of the same 
annual value, and who ought to be knights, to take up 
their knighthood (c). Those who preferred to pay a fine 
pro respect n militia were excused. The distraint of 
knighthood was not merely a method of raising money; it 
was also intended to effect the military object of augment- 
ing the knightly body from competent freeholders, who 
were neither tenants-in-chief nor tenants in chivalry, thus 
forming a link between the feudal force and the old 
national militia; and politically it tended to weaken the 
influence which the baronage derived from the inesnc 
tenures (a). But the early abuse of this prerogative is 
shown by the institution in 1274 of an inquiry into the 
misconduct of the sheriffs and others in reference to the 
compulsory knighthood (b), and by the remedial statute 
Dc^jnilitibua passed on the accession of Edward II. It 
was enacted that tenants whose lands did not exceed 
the value of £'20 a }'ear, or who were under age, 
or in holy orders, or whose lands were held by socage 
or burgage tenure, should not be compelled to receive 
knighthood; and that other persons, if of great age, 


and fifteenth at a slightly lower figure— between C36.000 and £38,000. 
Like the •‘ fifteenth." the ** subsidy " of the sixteenth century, a property 
tax of 4*. in the pound for land and 2$. 8rf. in the pound for goods, also 
became a fixed amount; one " subsidy " = £80.000. 

(x) Rot. Claus., ii. 60. 

(ij) Royal Letters [Hen. III.], e d. Shirley (Rolls Series), i. 456. 

(z) Pari. Writs, i. 214. Select Chart.. 418. 

(a) See Stubbs, Const. Hist., ii. 115, 291. 

. (6) Rymer (Record Commission), i. 517. 
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afflicted with hoilily injury or incurable disease. « * i 
burdened liv the charge of children or by Miiis, should 
he excused on payment of a ** reasonable " line (rh This 
mode of raising money without the consent ol parlia- 
ment was voxatiouslv employed in later times by Kilward 
VI., Elizabeth, and Charles I. It was abolished, with 
the other incidents of feudal tenure, by the Act ol 
Charles II. (d). 

Besides the various forms of direct taxation under the 
Norman and early Angevin kings, tin* prisage of imported 
wines and the customs duties on certain other imports* 
and exports (based upon the ancient right of levying toll, 
which in some places was exercised even by the lords of 
manors), formed the nucleus of a system of indirect 
taxation which gradually grew up with the expansion ol 
commerce and the increasing pecuniary necessities of the 
crown. The early abuse of the king’s claim to customs 
is shown by the provision in Magna Carta (e. 41), that 
merchants may buy and sell sine omnibus malts tollis, per 
antiqvas ct rectos consurhitltnes. The constitutional aspect 
of the later struggles between the king and the* parliament 
on the subject of indirect taxation will be discussed 
hereafter. 

Down to the reign of Henry II. the Curia Regis still 
continued as the one supreme court, of which some of 
the judges, selected from time to time out of the whole 
body, and varying in number and combination, held a 
practically continuous session at the Exchequer for all 
financial business. Under Henry II.— more especially 
during the decade beginning with the Assize of Clarendon 
in 11GG and ending with the Assize of Northampton in 
1176— the great increase in the business of the Curia, 
both in its central sessions and on its fiscal and judicial 
circuits, caused the staff of judges to be gradually aug- 
mented to eighteen. But in the year 1178, the king* 
finding this number too great, reduced the judges in the 
Curia from eighteen to five (two clerics and three laymen);. 


(c) 1 Edw. II., stat. 1. The date of this enactment is uncertain; sec 
Statutes of the Realm, i. 229. 

(d) 12 Car. II. c. 24. 
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into ill r ov 

Court'-. 


land at the same time deprived t lie court of its character 
of a court of final appeal, by reserving to his own hearing 
in council causes in which the Curia should fail to do 
justice (c). From this limited tribunal sprang the court 
of Common Pleas, civil suits hettveen private indi- 
viduals (/). This court continued to follow the king’s 
person; but the practice being found productive of great 
inconvenience to both suitors and witnesses, it was pro- 
vided by Magna Carta that common pleas should be held 
in some certain place, and the court became fixed at 
Westminster (//). 

By the end of the reign of Henry III. the Curia Regis in 
its judicial aspect was permanently divided into three com- 
mittees or courts, each taking a certain portion of the 
business: (1) Fiscal matters were confined to the 
Exchequer; (2) civil disputes, where neither the king’s 
interest nor any matter savouring of a criminal nature 
was involved, were decided in the Common Pleas; and 
(3) the court of King’s Bench, at first actually and later 
theoretically a court held before the king himself, coram 
reye t retained all the remaining business (h). Some trace 

ic) Benedict. Abhas, i. *207. Select Chart., 155. 

(/) Pike. History of the House of l.orcls. .'ll xcq . ; Adams, Origin of 
the Eng. Const., 130 seq. 

ifl) Mag. Cart., c. 17. supra, p. OH. 

(/»> The process of separation was slow and indistinct. The court 
coram rcyc long remained almost undistinguishahlo from the council. See 
Baldwin. King's Council, ch. ui.: Holdsworth, Hist, of Eng. Law, i. 
191-212: Maitland, Const. Hist. 133 135. For the jurisdiction of 
the King's Bench, see Holdsworth, op. cil., 212. From aj« early 
period after their complete severance, the King’s Bench, Common Pleas, 
and Exchequer resorted to various contrivances to enlarge the juris- 
diction of their respective courts. The King’s Bench always had 
cognisance of all personal actions where the defendant was already under 
the custody of that court. By a legal fiction persons not actually in custody 
of the marshal of the court were assumed so to he. in order to bring them 
within its jurisdiction; and by a similar legal fiction the Court of Exchequer, 
though by its constitution precluded from hearing common picas, gained 
cognisance of them bv allowing the plaintiff to allege that he was a debtor 
to the Crown, and then to invoke the aid of the court to recover from the 
defendant what would enable him to pay his debt to the Crown. So long 
as the judges received profit from fees, they had a direct interest in drawing 
business each to his own court ; and the legal maxim boni judicis est atnplinre 
jurisdictionem seemed capable of a somewhat mercenary interpretation. 
The statutes 2 Will. IV. c. 39, and 1 & 2 Viet. c. 110, at length put an 
end to these fictions, and established one form of process — the writ of 
summons — for all the courts. 
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ot their aneient unity of organisation always surviwil, 
however, in the eourt ot Exchequer Chamber (/): until at 
length alter six centuries of independent existence they 
were again united hy the Judicature Act (d(» & -17 Viet, 
cap. Ub). 

Together with the Court of Chancery and the Probate. 
Divorce, and Admiralty courts, they now form divisions 
of a consolidated High Court of Justice, itself a branch 
of the Supreme Court of Judicature (/•). 


td The Cou it of Exchequer Chamber existed dmvn to the passing of the 
Judicature Act, 1873, under two forms : 

(1) As a Court of mere debate, into which causes of great weight and 
difficulty might be adjourned, before judgment was given ii|hhi 
them in the Court below (as was done in Calnn's case, *2 'l*r. 

55‘J). The Court was then composed of all the judges of the three 
superior Courts, and sometimes the I.ord Chancellor also. 

(•2) As a Court of Error : 

(«) First created by statute 31 Edw. III., st. I. c. |-2. to determine 
errors from the common law side of the Court of Exchequer. 
Composed of the Lord Chancellor, and Lord Treasurer, and 
the Justices of the King's Bench and Common l'leas. 

(6) A second Court of Exchequer Chamber was erected hy statute 
27 Kliz. c. 8, to determine writs of error from the King's 
Bench. Composed of the Justices of the Common l’leas and the 
Barons of the Exchequer. 

Both (a) and (6) were abolished, and 
(c> The court was reconstituted by II Clco. IV. & 1 Will. IV. e. 70, 
s. 8. Judgments of each of the superior Courts of Common 
Law (upon proceedings in error in law being instituted) were 
subject to revision by tbc judges of the other two courts sitting- 
collectively as a Court of Error in the Exchequer Chamber. 

By the Supreme Court of Judicature Act, 1873, the jurisdiction of the 
Court of Exchequer Chamber was merged in that of the new Court oS 
Appeal. Cf. Holdswortli, Eng. Law, i. 24 2-24G. 

(/f) The three courts, viz., the King's Bench Division, the Common Picas 
Division and the Exchequer, were by Order in Council of the 10th of 
December, 1880, amalgamated into the King's Bench Division of the High 
Court of Justice. The President is the Lord Chief Justice of England, and 
the powers of the former Chief Justice of the Common Picas and of the 
Chief Baron of the Exchequer (these two offices being abolished bv tbc 
Order) arc vested in him. The High Court of Justice now comprises three 
divisions : 

(1) The King's Bench Division (with which is incorporated the former 
Court of Bankruptcy) consisting of the Lord Chief Justice of Eng- 
land as president, and seventeen other judges; 

(2) The Chancery Division consisting of the Lord Chancellor as presi- 
dent and six other judges; 

(3) The Probate, Divorce, and Admiralty Division consisting of the 
president and one other judge. 


K.C.II. 


9 



130 


ADMINISTRATIVE SYSTEM UNDER TIIE 


! iincrant 
justices. 


The system of itinerant justices, or justices in evre (in 
itinere ), was not invented by Henry IT., but its establish- 
ment as an organised and permanent institution is due to 
him. As early as the reign of Henrv I., some of the 
justices of the Curia Kegis were occasionally appointed by 
the king to go from county to county to collect the revenue 
and hold pleas, civil and criminal (/). Their chielLdnty, 
originally, was to collect the revenue, determine disputes 
as to the amounts payable, and detect and punish frauds 
Ion the part of the sheriffs and other fiscal officers. But 
they also supplied the place both of the old English royal 
progresses during which the kings had been wont to hear 
and determine complaints of failure of justice in the lower 
tribunals, and of the annual courts which the Conqueror 
and his two sons held by custom at Gloucester, Winchester, 


Regular 
circuits 
formed, 1170. 


and Westminster, on the three great festivals of the year. 
During the anarchy of Stephen’s reign the provincial 
visitation had almost ceased (/##); but Henry II. restored 
the practice. The instructions contained in the Assize of 
Clarendon in 1 160 are evidently intended for the guidance 
^of a body of itinerant justices who were about to visit 
j leach county, and in conjunction with the sheriffs, try all 
'•offenders accused bv the jury of presentment ( 7 /). In 1176, 
at the Great Council of Northampton, Henry divided the 
kingdom for fiscal and judicial purposes into six circuits, 
to each of which three itinerant judges were assigned ( 0 ). 


County When establishing the Curia Regis, William I. did not abolish the old 

Courts. local, i.c., the county courts I cf. supra, pp. 61 and 69), over which the 

sheriffs presided, though he deprived them of all jurisdiction over the 
affairs of the clergy. The contentious jurisdiction of these courts, 
which had fallen into disuse, was revived in 1816. when the modern 
county courts were established by 9 & 10 Viet. c. 95, which expressly pre- 
served the non-contentious jurisdiction of the old county courts, as also does 
the County Courts Act. 18-**8 (51 & 52 Viet. c. 43), which repeals and con- 
solidates the previous County Courts Acts, and gives to these tribunals an 
equitable jurisdiction. The jurisdiction of the county courts, both as to 
trial by jury and the claims in respect of which judgment is sought, was 
still further extended by the County Courts Act, 1903. 3 Edw. VII. cap. 42. 
See E. \V. Ridges, Constitutional Law of England (1915), pp. 271-274. 

(I) Hardy, Introduction to Close Rolls, p. xxiv. n. 3. 

On) But cf. Madox, Exchequer i. 146, quoted by Holdsworth, Eng. 
Law. i. 49. 

(n) Select Chart., 167-173. 

(o) Ben. Abb., i. 107; Dial, de Scacc., ii. c. 2; Select Chart., 154 
and 228. 
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The justices in Eyre mine to ael as the kind's ;igent> for 
squeezing- money out of the people ami they were theiefore 
intensely unpopular. in the reign of Henry III. it 
became the practice tor the justices to make the Kyre only 
mice in seven years, ami it was finally given up at the 
end of the fourteenth century (/>). From the time of 
Henry II. justices were sent into the counties to take assizes 


of wort <1 ancestor, novel disseisin, and darrien present- 
ment. By Magna Carta (r. 18) two justices were to he 
sent four times a year, but in the second re-issue of the 
Charter by Henry III., in 1*J1T, this was altered (c. 13) to 


one annual visitation. 

By the statute of Westminster II. (13 Kdw. I. e. 30), 
judges of assize and nisi prius were ordered to be assigned 
out of the king's sworn justices, associating to themselves 
two discreetTcnights of each county, to try matters of fact 
at the courts of assize and nisi prius (ij). These justices' 
of assize superseded the old justices in eyre, and have 
continued to the present day (/). 

From their first institution the itinerant justices were 
accustomed on circuit to sit in the full county court, which 
was summoned to meet them. Their provincial visitations 
thus form “ the link between the Curia Regis and the shirc- 
rnoot, between royal and popular justice, between the old 
system and the new ” (s). This direct connection between 
the court of the king and the court of the shire had most 
important constitutional effects, hereafter to be noticed, 
on the growth of the national representative assembly; 
and to the same cause is mainly due both the uniformity 


Ip) Holdsworth, i. 272. 

(q) The sheriff was instructed to summon jurors to Westminster unless 
before that day ( nisi prius ) justices should come into the county. This 
gave the justices of assize jurisdiction over civil cases begun in the courts 
of Common Pleas or King’s Bench. Sec Holdsworth,. i. 278; Maitland, 
Const. Hist., 139. 

(r) Provincial justice has always been administered under a variety of 
distinct authorisations, corresponding to the several commissions of the 
judges. Blackstone (iii. GO) describes the judges of assize as sitting under 
five commissions; (1) of the peace; (2) of oyer and terminer; (3) of gaol 
delivery; (4) of assize; (5) of nisi prius. The abolition of actions of 
assize and other real actions has. however, thrown the commission of assize, 
as distinguished from that of nisi prius, out of force, so that there arc now 
only three commissions (viz., 2, 3. and 4 of above). 

(*) Stubbs, Const. Hist., i. 648. 


.1 ll«ij;c* j( 

A -.si//*. 


•I inlet's of 
Asfcly.t* ami 
Nisi Priu*. 
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Trial by Jury. 


Its origin. 


of our common law, and the repression within due limits 
of the local feudal jurisdictions (t). 

To Henry II. must also he ascribed, in addition to his 
other legal reforms, the wide expansion and regular 
establishment of the system of recognition by sworn inquest, 
that is, the finding of facts by the oath of a body of 
impartial witnesses, who represent the testimony of the 
local community, and are summoned and examined by an 
official acting under the king's writ. From this institution 
our modern trial by jury is lineally descended. 

The origin of this ** most democrat ical of juridical 
institutions," the cherished bulwark of constitutional 
liberty, has l>cen the subject of much learned discussion, 
and of numerous conflicting theories. Many eminent 
writers, including the learned author of the “ History of 
Trial by Jury” (//), have stoutly maintained that the 
English jury is of indigenous growth, and was not derived, 
directly or indirectly, from any of the tribunals that 
existed on the continent. Some have contended for 
its ancient British or Homano-Brif ish origin. By others 
the Anglo-Saxon compurgators (or sworn witnesses to 
credibility), the sworn witnesses to facts, the frithborh, 
the twelve senior thegns of Ft he 1 red's law who were sworn 
to accuse none falsely, the system of trial in local courts 
bv the whole bodv of the shire or hundred, have all been 
regarded as containing, severally or in combination, the 
germ of the modern jury. Yet, with the exception of wba» 
may he termed Kthelred’s jury of presentment (which will 
he considered in connection with the grand jury of later 

lit The shire court summoned lo meet the itinerant judges was a much 
more complete representation of the county than the ordinary county court, 
which at some periods between the reigns of Henry I. and Henry III. began 
to be held once a month, like the court of the hundred, instead of only twice 
a year as formerly. ** The great franchises, liberties, and manors which by 
their tenure were exempted from shire-moot and hundred were, before these 
visitors, on equal terms with the freeholders of the geldablc, as the portion 
of the county was called which had not fallen into the franchises. Not 
even the tenants of a great escheat in the royal hands escaped the obligation 
to attend their visitation. ... A writ of Henry III., issued in 1231. directs 
the summons to the county court to be addressed to ‘ archbishops, bishops, 
abbots, priors, earls, barons, knights, and freeholders; four men of each 
township, and twelve burghers of each borough, to meet the justices./ 
Stubbs. Const. Hist., i. p. G51. and n. 2. »6. ; Select Chart., 354. 

(ill Forsyth. Hist, of Trial by Jury. p. 13. 
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tunes), not one of these supposed or it/ ins will he found, 
on careful examination, to possess much more than a super- 
ficial analogy to the inquest by sworn recognitors, tin* 
historic progenitor of the existing jury. The theory which 
presents the fewest a priori di (lirult ics, and which N 
supported by arguments and evidence only falling short ot 
actual demonstration, regards the English system of sworn 
inquests as an importation from Normandy. There, both 
before and after the cession of the Xcustrian province to 


Hollo, by Charles the Simple, it had existed, as in the rest 
of France, from its establishment under the Carolingian 
kings, whose capitularies contain minute instructions for 
inquisitions by sworn witnesses in the local courts (.r). But 
whatever may be the remote source of this institution, out 
of which trial by jury grew — a question after all chiefly 
of antiquarian interest— whether we regard the institution 
as a modification of the old English judicial system, or. 
with far greater reason, as an inheritance derived through 
the Normans from the Carolingian kings, two points are 
in any case clear: (1) The system of inquest by sworn 
recognitors, even in its rudest and simplest form, appears 
for the first time in England subsequently to and shortly 
after the Norman conquest. (2) This system was in 
England, from the first, worked in close combination with 
the previously existing procedure of the shire-moot (//); 


<J-) See Palgrave, English Commonwealth, i. ch. 8; Brunner, Entslehung 
der Schwurgcrichtc, who traces the inquest by jury, both Norman and Eng- 
lish, from the Carolingian Inquisitioncs; and Stubbs, who. adopting in 
the main the theory of Palgrave corrected and adjusted by the later 
work of Brunner, says : " The truth seems to be that the inquest by 
Hworn recognitors is directly derived from the Frank Capitularies, 
into which it may have been adopted from the fiscal regulations of the 
Thcodosian Code, and thus own sonic distant relationship with the Homan 
jurisprudence. . . . The continuance of the system in Franco from the Karo- 
lingian times and through the Norman period is proved by Dr. Brunner in 
his work (Entstehung der Schwurgerichtc). The most curious phenomenon 
in connexion with it is the fact that it was only on English soil that it 
gained much development, the Norman lawyers seeing themselves rapidly 
outstripped by those of England, and the institution withering away in the 
rest of France until it became extinct.'* Const. Hist., i. 658, 057, n. 2. 
Cf. also Pollock and Maitland, i. HO seq . : Haskins. Norman Institutions. 

(y) See the celebrated trials in the reign of William the Conqueror 
between Lanfranc, Archbishop of Canterbury, and Odo, Bishop of Bayeux, 
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The twelve 
tbegns in the 
hundred- 
moot. a jury 
of ptvjent- 
ment of 
criminals. 


Growth of 
the jury in 
civil cases. 


and in its developed form of trial by jury is distinctly 
and exclusively an English institution. 

As regards criminal trials, we do indeed meet in tlie 
ordinance of King Ethelred II. (078 — 1016) with a 
species of jury of accusation clearly analogous to our grand 
jury, and possibly its direct progenitor. In the gemot 
of every hundred or wapentake the twelve senior tliegns, 
with the reeve, were directed to go apart and accuse, or, 
as we should say, present, on oath, all whom they should 

I believe to have committed any crime (c). The twelve 
tliegns seem to have performed the part of public pro- 
Jsecutors; but the fact of the guilt or innocence of the 
accused person had still to be determined bv compurgation, 
or the ordeal. This primitive grand jury probably con- 
tinued in use, after the conquest, until its reconstitution 
by Henry II., and thus the criminal jury, although, 
doubtless, largely influenced in its later development by 
the co-existence of the inquest by jury in civil matters, 
possesses strong claims to a purely indigenous origin (a). 

For more than a hundred years after the conquest the 
ancient Anglo-Saxon modes of trial, or forms of proof, by 
ordeal (judicium Dei ), by oath (compurgation, termed later 
on “wager of law”), by witnesses, and by production of 
charters, continued in general use, side by side with the 


on Pennendcn He.itli (Ang. Sacra, i. 334-336); and between Gundulf, 
Bishop of Rochester, and Pieot. Sheriff of Cambridgeshire ( lb. i. 330). 

(*) ” This is the ordinance which King Ethelred and his Witan ordained 
as * frithbot * for the whole nation, at Wantage, in the land of the Mer- 
cians, according to the law of the English. . . . III. cap. 3. . . . And that 
a gemot be held in every wapentake; and the xii. senior thegns go out, and 
the reeve with them, and swear on the relic which is given them in hand, 
that they will accuse no innocent man, nor conceal any guilty one." Thorpe. 
Anc. Laws and Inst.; Select Chart., 84-85. 

fa) Vinogradoff considers that the admitted Frankisli-Norman origin of 
the jury inquisition " does not preclude that in prcconqucstyal England 
itself there had existed legal customs which prepared the way for the 
indictment jury of the twelfth century. The leading men of the wapen- 
take. to judge by the Wantage enactment, were called up to point out 
persons who had to be accused of crimes. . . . Nor is the remarkable 
coincidence with the twelve lawful men of the Clarendon Assize, on the 
pne hand, with the twelve lagmrn of the Danish boroughs, likely to be 
fortuitous " : English Soc. in the Eleventh Century, p. 7. For the twelve 
lag men of ,,,e Danish boroughs in Domesday, see the Customs of Lincoln, 
Select Chart., 105. The Pipe Roll of 31 Hen. I. contains references to the 
judices and juratores of the shire and hundred courts. 
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Norman procedure. < lie wager of battle — an innovation 
detested by the English (/>). and at length gladly laid aside 
by the Normans themselves,- and the occasional use ot 
the inquest by sworn recognitors. It was only gradually, 
however, that the advantages ol the principle of recognition 
by jury in its application to judicial procedure became 
impressed upon t lie minds of both rulers and ruled. At 
first, the sworn inquest seems to have been chiefly applied 
to matters not judicial /sueji as the ascertainment of the 
laws of King Edward (c), the domesday survey (</). v the 
assessment of feudal taxation under William Itufus and 
Henry I., and the customs of the church of York, which 
the latter monarch, in 110G, directed five commissioners 
to verify by the oath of twelve of the citizens (c). There 
are, however, equally early instances of strictly legal 
matters being decided by the recognition on oath of a 
certain number of prohi ct legates homines, selected from 
the men of the county to represent the neighbourhood and 
testify to facts of which they had special knowledge. Tn 
a suit as to certain lands of the church of Ely, the 
Conqueror directed his justiciars to assemble the shire- 
moots of the shires in which the possessions of the abbey 
of Ely lay, and ascertain the truth by the oath of a 
number of* English to he chosen for their knowledge of the 
state of the lands in the time of King Edward (/). A like 
proceeding is directed with reference to the rights of the 
monks of Ramsey in an extant writ of William Rufus 
directed to the sheriff of Northamptonshire ('/). One of 
the most marked of these early instances of the prohi 
vicini being summoned as a jury for judicial purposes 
occurs in the reign of Henry T. A writ was addressed m 
the name of William the Atheling to the sheriff of Kent, 


|M ■■ The trial bv baltle was in England an innovation; it was one from 
which the English' recoiled as an instrument assoc, alcd m,h 
not devised for the purpose of tyrants; and the charters of the .orouRhs 
frequently contain a provision, dearly bought no doubt but greatly valued, 
that the burghers shall not be liable to .Is use. -Stubbs. Const. Hist.. 

*■ ® 5 1 ° „ hi) Supra, p. 47. 

(c) Supra, p. 57. ...... 

(e) Thoroton. Nottinghamshire, in. “• _ , » r>i„„ 

If) Liber Eliensis, ed. Stewart (Angl. Christ. Soc.l. 25o. Bigelow. I>lar. 

Ang.-Norm., 24. 

(q) Palgravc, Eng. Com. (Proofs), clxxix. 



136 


A DM I X I STRATI V K SYSTEM UNDER THE 


Earliest 
mention of 
a jury in 
Rtututft law. 


Henry II. 's 
Grand Assize 


requiring him to summon 4 * Haino t lie son of Vital, and the 
/>robi ricini of Sandwich whom Hamo lias named, to say 
the truth ” respect ing the freedom from toll of a vessel 
belonging to the ahhot of St. Augustine's, which seems 
to have been seized for non-payment of dues. By a 
subsequent writ tin* sheriff was directed to restore the 
vessel to the ahhot, according to the verdict or recognition 
of the good men of the county ( sicitt rccoynilvm fuit per 
prohos homines eomiltihis) (//). Henry II. applied recog- 
nition by jury to every description of business, fiscal and 
legal, and henceforth down to the reign of Edward I. it 
"’as, in particular, the most usual machinery employed 
for the assessment of taxation (#). 

The use ol a jury, both for criminal presentment and 
civil inquest, is mentioned for the first time in our statute 
law in the Constitutions of Clarendon. The way in which 
the jury is therein referred to seems to imply that it had 
already grown into general use and favour. When no one 
could be found to accuse a powerful layman amenable 
to the bishop’s jurisdiction, the sheriffs, at the bishop’s 
request, were directed to “ swear twelve lawful men of the 
neighbourhood to tell the truth, according to their 
conscience,” and the same statute declared that “bv the 
recognition of twelve lawful men,” the chief justice should 
decide all disputes as to the lay or clerical tenure of 
land (/•). 

It was in the Grand Assize (/), probably enacted at a 
• council held at Windsor in 1179 (m), that the principle 
of recognition by jury, having gradually grown into 

iht Elinham. Hist. Mon. S. August, e<l. Hardwick (Hulls Scries). 
|»|>. 353-351 : Pain rave. loc. cit . ; Forsyth, Trial by Jury, 104. 

(i) The variations in the mode of assess ini' taxation during this period 
:ind the increasing use of the jury for that pur|>ose, sire traced bv Stubbs, 
Select Chart., pp. 184. 180. 249*. 254. 318. 351. 350. 358. By ihc Great 
Charter of John. sec. 20. amercements were only to be imposed "per 
sacrament mu proborum boininmn dc visneto." 

«fc) Cap. 3 and 9. 

(/) Ass iso seems to mean in the first instance a sitting, a session for 
example of the king and bis barons; then the name is transferred to on 
ordinance made at such a session. We have the Assize of Clarendon, 
the Assize of Northampton ; then again it is transferred to anv institution 
which is created by such an ordinance. Maitland. Constitutional Hist., 12. 

(m) Round, ^“un., Jan. 28. 1899; Davis. England under Normans 
and Angevins. 280. 
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familiar use in various civil matter^. was applied b\ 

Henry 11., in an expanded and leehniral form, to the 
decision of suits t *> try the ri«rhf to land. It is described 
by (flanvill as a royal hoon conferred oil the people, 
with the counsel and consent of the /nareres, to relieve 
freeholders from the hardship of defending the title ot 
their lands hy the doubtful issue of trial by battle (n). 

Bv the Grand Assize the defendant was allowed his choice.^ 
between wager of battle and the recognition of a jury ol • 
twelve sworn knights of the vicinage summoned for that 
purpose by the sheri IV. 

In actions not seeking to determine the absolute right? 
to land, but dealing with the seisin only (of which the* 

“assize of novel disseisin” was the most important), the! 
sheriff himself chose twelve knights or freeholders (legates, 
homines) of the vicinage, who were sworn to try the 
question. In both cases the recognitors were sworn to 
found their verdict upon their own knowledge, gained 
either by eye-witness or by the words of their fathers, or 
by such words as they are hound to have as much confidence 
in as if they were their own (o). The proceeding hy assize 
was in fact merely the sworn testimony of a certain number!', 
of persons summoned to give evidence upon matters within! 
their own knowledge. They were themselves the only 
witnesses. If all were ignorant of the facts, a fresh jury 
had to be summoned; if some of them only were ignorant, Afford ms" 
or if they could not agree, others were to Ik* added — a ll " i m > 
process subsequently called “ a {forcing the jury— -until 

a verdict could he obtained from twelve unanimous 


The jilt y u • * » * 
\\ itlH-KXCA. 


V 


witnesses (p). 

The remedy by assize was subsequently improved by 
several Acts of Parliament, particularly 13 Ed. I. c. 20: 
and as all actions on the assize were tried in the King’s 
Court or in that of the justices itinerant, the jurisdiction 
of the county and hundred courts began, from this period, 
rapidly to decline. 


(»i) Lib. ii. c. 7; Select Chart.. 1001. 

(o) Ibid., c. 17. 

(/>) Ibid . ; Br acton, lib. iv. tr. i. c. 19. An example of the whole jury 
being ignorant of the facts, and of the summons of a fresh one in 
consequence, occurs in Placit. Abbrev. 11. 
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‘ By the Assize of Clarendon the principle of recognition 
•*l>y jury was extended to criminal cases. It was ordained 
that in every county twelve lawful men of each hundred, J 
with four lawful men from each township, should he 
sworn to present all reputed criminals of their district in 
each county court. The persons so presented were to he 
at once seized and sent to the water ordeal ( 7 ). This was 
simply a reconstitution or revival, in an expanded form, 
of the old English institution analogous to a grand jury, 
which, as we have seen, had existed at least since the 
time of King Ethelred TI. (r). 

Bv the Articles of Visitation issued under Richard I. in 
1104, as instructions to the itinerant justices, the election 
and constitution of the jury of presentment established by 
Henry IT. was further regulated, and assimilated to the 
system already in use for nominating the recognitors of 
the Grand Assize (.t). From this developed jury of 
presentment our present grand jury has historically 
descended (£). 

The establishment of this system of combined present- 
ment and ordeal had the effect of abolishing, in all criminal 

(q) Assize of Clarendon, c. I. Select Chart., 170. Even those who suc- 
cessfully passed through the ordeal, if they were shown to he of evil 
character by the testimony of the neighbourhood , were to abjure the 
kingdom within eight days: c. 14. 

fr) Supra, p. 134. 

(♦; Hovcdcn. iii. 2G2: Select Chart., 252. 

(0 In the course of time the element of popular election in the mode of 
nominating the grand jury was entirely eliminated. Under the present 
grand jury system twenty-four freeholders of the county arc summoned hv 
the sheriff. Of these, a certain number, varying from twelve to twenty- 
three. arc sworn, and having hern previously instructed in the articles of 
enquiry by a " charge " from the judge, withdraw to examine indictments 
and hear privately the evidence for the prosecution only. If twelve are 
satisfied of the truth of the accusation, the grand jury find " a Irue bill." 
and the prisoner is then put on his trial in open court before a judge and 
twelve petty jurymen. If not satisfied, the grand jury find " no true bill." 

This is termed " ignoring " the bill, from the word " ignoramus," which 
was formerly indorsed on it. A famous historic case of " ignoramus 
occurred on the trial of Lord Shaftesbury for high treason in 1681, when the 
grand jury of London ignored the hill.— State Tr.. viii, 759. A more recent 
ease, arising out of the Jamaica rebellion, was the ignoring the indictment 
for murder against Governor Eyre. Any person may present a bill to a 
grand jury accusing any other person of any crime whatever. This is the 
general rule to which, as yet, hardly any exception has been made. Thus 
any one may prefer a bill against any one of the kings ministers.— Mait- 
land. Const. Hist., p. 475. 
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.cases, the ancient practice of compurgation In* the oath 
;of friends, “ the manifest fountain of unblushing 
{perjury *' (t/). 

In the year 1215, the ordeal was abolished throughout 
Christendom by the fourth Lateran Council, and there 
remained only, for criminal trials in England, the grand 
jury and the combat. But the combat was not applicable 
unless an injured prosecutor, or “appellant,'* came forward 
to demand it; and as the grand jury was found inadequate 
to secure perfect justice, the practice (which had been 
introduced even before the abolition of ordeal) gradually 
grew up of allowing a second, or petty jury to affirm or 
traverse the testimony of the first set of inquest-men. 
This became the general usage in the reign of Henry ITT. 
Still for a long time no prisoner was compelled to plead, 
that is, he might refuse to be tried by the jury; but in this 
case he was remanded to prison, and from the date of the 
Statute of Westminster I. (3 Edward I., c. 12) was liable 
to the barbarous punishment called peine forte ct dure. 
which was only abolished so late as the reign of 
George III. (.*). 

It is important to bear in mind that in trial by jury 
as permanently established, both in civil and criminal 
cases, by Henry II., the function of the jury long con- 
tinued very different from that of the modern tribunal. 
The jurymen were still mere recognitors, deciding simply 
on their own knowledge or from tradition, and not upon 
evidence produced before them; and it was for this reason 


Ord**:«l 
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dO In borough* (who *e charter* exempted them from the jurisdiction of 
the county court), compurgation was retained some time longer. In Jbe 
civil action of debt, it lingered on to a recent period. The defendant, man 
action of debt, was allowed “ to wage hi* law. that is. .o deny upon oo 1 
the debt, and vouch eleven compurgator* in support of his credibility II* 
consequence of this was that plaintiff avoided, when they could, that form 
of action, for. a* Coke says of his own time. " Men s consciences do grow 
so large (specially in this case passing with impunity) a* they choose rather 
to bring an action upon the case upon lus (the defendant s) promise, wherein 
(because it is trespass sur te case) he cannot wage his law. than “ n “ c ‘!°" °J 
debt.’*— Co. Lit.. 205, b. The defendant himself was sworn dc fidehtate, 
and the eleven compurgators de eredulitate (Forsyth. 83). Wager o aw 

was abolished in 1833, by 3 & 4 Will. IV. c. 42 s. 13. 

(x) 12 Geo. lir. c. 20. For an account of the peine forte ct dure, see 
Palgrave, Eng. Comm. (Proofs and Illustrations), clxxxix. 
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that they were always selected from the hundred or 
vicinage in which the question arose (;/). 

The later development, common to the civil and criminal 
jury alike, hv which the jurors gradually changed from 
witnesses into judges of fact, the proof of which rested 
exclusively on the evidence of others, has now to he con- 
sidered. '1 he number of the recognitors was at first 
undefined, but when Glanvill wrote, under Henry IT., 
twelve appears to have been the usual, though not the 
invariable, number mentioned in the king's writs. We 
have seen that it was necessary that twelve ju rym en 
^should concur in their verdict, and this result, in cfvil 
(cases at least, was procured by “ afforcing ” the jury, that 
tis, adding other recognitors from the vicinage who were 
acquainted with the matter. But the difficulty of pro- 
curing a verdict of twelve caused for a time the verdict 
of a majority to be received. In the reign of Edward III., 
however, the necessity for a unanimous verdict of twelve 
was re-established (c). 

Under Henry III. special witnesses (such as the witnesses 
to a deed) were sometimes summoned together with, and 
formed part of, the jury. 


(ij) I rial by jury, according to the old English law, was a proceeding 
essentially different from the modern tribunal, still bearing the same 
name, by which it has been replaced ; and whatever merits belonged to the 
original inode of judicial investigation— and they were great and unquestion- 
able, though accompanied by many imperfections — such benefits are not 
to be exactly^ identified with the advantages now resulting from the great 
bulwark of English liberty. Jurymen in the present day are triers of the 
issue : they arc individuals who found their opinion upon the evidence, 
whether oral or written, adduced before them; and the verdict delivered 
by them is their declaration of the judgment which thev have formed. 
But the ancient jurymen were not- impanelled to examine’ into the credi- 
bility of the evidence : the question was not discussed and argued before 
them : they, the jurymen, were the witnesses themselves, and the verdict 
was substantially the examination of these witnesses, who of their own 
-nowlcdgc. and without the aid of other testimony, afforded their evidence 
respecting the facts in question to the best of their belief. In its primitive 
" f t f nal *“7 wa * therefore only a trial by witnesses; and jurymen 
0m any °' hcr onl - v b -V ^'oms which imposed 

,k‘ e ob '- atlon of an oath and regulated their number, and which 
H e - Obtained', r . '“5 “ Dd der : ncJ " ,e ‘^ri.orial qualifications from whence 
j I 43 dCgree a " d inauencc in soc ' e ‘y - ’ ' — Palgrave, Eng. Com., 

(z) Holdswortb. i. 018. 
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In the veal* books of 23 Edward 111. lnentioii is made 
ot witnesses being adjoined to the jury .to give them their 
testimony, but without having any voice in the verdict. . 4 
This is the first indication of the jury deciding on evidence' 
formally produced in addition to their own knowledge, and 
forms the connecting link between the ancient and the 
modern jury (a). 

Early in the reign of Henry IV. a further advance was 
made. All evidence was required to be given at the bar 
of the court, so that the judges might be enabled to exclude . 
improper testimony (6). 

From this change flowed two important consequences: 

(1) From the exercise of control on the part of the judges 
sprang up the whole system of rules as to evidence. 

(2) The practice of receiving evidence openly at the bar 
of the court produced a great extension of the duty of an 
advocate. Henceforward “ witnesses were examined and 
cross-examined in open court: the flood-gates of forensic- 
eloquence were opened, and full scope given to the advocate 
to exercise his ingenuity and powers of persuasion on the 
jurors, to whose discretion the power of judging on matters 
of fact were now entrusted” (c). 

In the treatise of Chief Justice Fortescue, "Do 
Laudibus Legum Angliae,” written soon after the year 
1450, we have clear evidence that the mode of procedure 
before juries bv viva voce evidence was the same as at 
present ( d ). 

But juries were still for a long time entitled to rely on,, 
their own knowledge in addition to the evidence. In the 
first vear of Queen Anne, the Court of Queen’s Bench 
decided that if a jury gave a verdict of their own know- 
ledge, they ought so to inform the court, that they might 
be sworn as witnesses. This, and a subsequent case in 


(a) Spence, Eq. Juris., i. 129. . , . . 

(b) In a reported case of 11 Hen. IV.. a verdict was set as.de because the 
jury, on retiring to consider their verdict, l.ad taken w.th them an escrow 
which had not been proved in evidence at the bar by the party nor del, vered 
to them by the Court. Starkie, Trial by Jury (Law Rcv.cw. *o. iv.. Aug., 
1845, p. 397). 

(d) Fortescue, De Laud. Leg. Ang.,c. 26; Hallain, Midd. Ages, II., 402. 
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the reign of George I., at length put an end to all remains 
of (he ancient functions of juries as recognitors (e). 

In the same way the ancient rule requiring jurors to be 
returned from the vicinage or hundred, which arose when 
jurymen were themselves the witnesses, was, alter various 
modifications, abolished in all civil actions in the reign of 
George II. (/), and it was directed that juries should be 
summoned from the body of the county. 

While tiie jurymen were mere recognitors, or witnesses, 
they would usually be guilty of perjury if they gave 
a wrong verdict. Hence, at common law, they became 
liable to the writ of attaint, which, in the time of 
Henry II., was restricted to pleas of assize only (novel 
disseisin, &c.), but was afterwards, by various statutes, 
extended to “ every pica, real as well as personal ” (g). 

In attaint the cause was tried again by a jury of twenty- 
four. If the verdict of the second jury was opposed to 
that of the first, the original twelve jurors were arrested 
and imprisoned, their lands and chattels were forfeited 
to the king, and they became for the future infamous. 
At a later period other severities were added to the 
sentence (h). 

After the jury became distinct from tiie witnesses, attaint 
gradually fell into disuse. Sir Thomas Smith, in 158-3, 
says “ attaints be very seldom put in use ” (t). In 1757, 
Lord Mansfield said “ the writ of attaint is now a mere 
sound in every case ” (A): but it was not legally abolished 
till the reign of George IV. (1). 

Long before the legislative abolition of attaint, the 
important object which that proceeding indirectly gained 
—a review of the first verdict — had been otherwise secured, 
in practice, by the motion for a new trial (to). 


<«•) Spence, Eq. Juris., i. mo. 

if) 4 A 5 Anne. c. 3. and 24 Geo. II. c. 18. 

,, iQ) i 11 ’ c 7 * An attaint lay in civil cases only. Bushell's 

Ga *?' f lb7 °l 6 8,a,e 099; Hawkins. Pleas Cr.. bk. i. eh. 72. s. 5. 

M Hroom Consutunona! Law, 154 [2nd ed. by G. Denman. 1885]. 
n Commonwealth led. Alston. 1906), iii. ch. 2, p. 111. 

( *> Ln, J hl v - E'jnon, [1757] 1 Burr. 393. 

</) 6 Geo. IV. c. 50. s. 60. 

ceuturj^ 0 ^*'* 0 ^ 1 ' * 225 T,1C practicc became common in the seventeenth 
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Louies the legal method of utiu:iii, there was also « 
another ami illegal method of punishing a jury i«»r a tal.se 
verdict, frequently employed by the Tudor and Stuart 
sovereigns for political purposes. 'I his was by tine and 
imprisonment by the court of the Star Chamber. In tin* 
first year of Queen Mary’s reign, in 1554, Sir Nicholas 
Throckmorton was tried and acquitted by a jury on a 
charge of high treason in connection with Sir Thomas 
Wyatt’s rebellion. Thereupon the court, being dis- 
satisfied with the verdict, committed the jury to prison. 
Some of the jury apologised and were liberated, the rest 
were fined by the court of Star Chamber and kept in prison 
till the fines were paid (n). 

After the abolition of the Star Chamber, the crown made 
use of the judges to intimidate juries. At length tluq | 
immunity of juries was finally established in 1070, by 
the celebrated decision of Chief Justice Vaughan in 
Bushell* s case ( o ). Edmund Bushell was foreman of the' 
jury who acquitted the famous William Penn and William 
Mead, the Quakers, on a prosecution for having preached 
to a large assemblage of people in Gracechurcli- Street, 
contrary to the Conventicle Act (10 Car. II. c. 4). The 
recorder of London fined each of the jury 40 marks 
(£26 13s. 4d.) ; and Bushell, having been committed to 
prison for refusing to pay, sued out his writ of habeas 
corpus in the Court of Common Pleas. On the return being 
made that he had been committed for finding a verdict 
“ against full and manifest evidence and against the 
direction of the court,” Chief Justice Vaughan held the 
ground to be insufficient, and discharged the prisoner. 

In his judgment in this case, Chief Justice Vaughan,,, 
was led to affirm the legal right of the jury, without the 
direction of the judge, to find a general verdict m criminal 
cases, that is, to determine not only the truth of the facts, 
but their quality of guilt or innocence (p). This question 
came up again with reference to the law of libel. In the 


tn) 1 State Trials, 8f»9. 

(o) Vaughan, 135: C Stale Trials. 999; Broom. Const Law, J20-1.#. 

Robertson. Documents. 362. Cf. Floyd v. Barker. U Rep. 23. 

Earl of Macclesfield v. Slarkry. f 1CB4 ] 10 St. Tr. 1330. 

(p) C State Trials, 1013-1014. 
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trial of the Seven Bishops, in i088, the jury asserted their 
light to decide upon the purport of the libel, but subse- 
quently in the trial of t lie printers of the “ North Briton ” 
in 1764, Lord Mansfield ruled, that it was the province of 
the court alone to judge of the criminality of a libel, a 
doctrine wholly subversive of the rights of juries. This 
doctrine, after being both assailed and maintained for a 
long time, was at length reversed, in opposition to all the 
judges and chief legal authorities of the time, by the 
passing, in 1792, of Fox’s Lihel Act (82 Geo. III. c. 60), 
which, in the form of a declaratory law, enacted that the 
jury may give a general verdict of guilty or not guilty 
upon the whole matter put in issue (cy). 

After the old Curia Kcgis had been permanently split up 


into the three separate courts of King’s Bench, Common 
Pious, and Exchequer, each under its own chief, the 
ancient personal jurisdiction of the king still continued 
to he exercised by him in his "continual*’ Council 
(the source of the later Privy Council) (/•), not only 


1 as an upper court of appeal, but as a direct court of 
royal justice in all cases which had not been specially 
delegated to the recently constituted courts of common law. 
It was, however, during the minority of Henry III. that 


O/) See May, Const. Hist., ii. 253-‘2fi3. 

(r) “During the reign of Edward II. secret nm consilium and privatum 
consilium appear upon the regular rolls. French equivalents also gain 
eurreucy, hucIi as le privee conscil. . . . Hut never during the Middle 
Ages did ‘ the privy council ' heroine a term of general acceptance, as it 
is in modem times. It was seldom used, in fact, unless a certain 
distinction was necessary, and then il meant not especially a small council, 
nor yet a more highly organised or more select council than usual, but 
simply a secret council " : Baldwin, King's Council, 105. The term 
" ordinary council," consilium ordinarium, “ nowhere occurs in the Middlo 
Ages, and not till the reign of Henry VIII. is there mention of ' the king’s 
ordinary counsellors ’ " : ibid., 11*2. The term Ic conscil continue l 

appears lm the first time prominently in 1376, and it arose from the 
desire which had been stated many times before of having councillors 
’ continually present ' " : ibid., I0G. Baldwin concludes his discussion on 
this subject by slating: "The main fact, which takes away all reason 
lor subdivision, is that the consilium reijis unqualified by any adjective 
was inclusive and flexible enough to answer all the purposes required of 
the great council, the secret council, and the ordinary council. The only 
vital distinction of this kind which the Middle Ages really demanded was 
that between the Parliament unu the Council. Here were two institutions 
of a common origin, which came to be positively differentiated both in 
organization aud functions " : ibid.. 11 1 . 
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the king's font i mini or permanent Council, as distinct alike 
from the Curia Regis of Henry II. *s time and I nun the 
Commune Concilium Ifct/ni, acquired special prominence 
and strength. It comprised not only the officers of state 
and of the royal household, with the whole body of the 
judges, but a varying number of bishops and barons, as 
well as other members, both clerical and lay, whose sole 
oflicial status appears to have been that of counsellors ( s ). 
Maintained by Henry III. throughout his long reign, and 
further developed by Edward I., the Royal Council 
became henceforth the special representative and instru- 
ment of the kingly power acting side by side with, 
often in opposition to, the power of the National Council. 
The Royal Council, as its designation “continual *’ denotes, 
was always sitting for the despatch of business (/), and for 
that purpose it occupied different chambers about the 
palace, among which the Star Chamber, hi Chamhrc ties 
Etoiles , is specially mentioned in the records ol Edward 
III.’s reign (v). Its powers were most extensive, and 
indeed indefinite. ^ It was the king’s standing council of 
advice in all matters of administration V it received, dis-i 
cussed, and remitted to the* proper courts a vast number of 
petitions, which were constantly being presented, praying 
for relief in various matters of judicial cognisance (.r) ; it 
exercised by itself, in conjunction with the lords’ house in 
parliament, a very great jurisdiction in causes both civil 
and criminal; and in matters of a temporary, partial, or 
comparatively unimportant nature, it assumed, by issuing 
ordinances claiming the force of statutes, the exercise of 
legislative powers. 

As regards the particular description of judicial business, 
civil and criminal, disposed of by the Council itself, we 

(s) See Stubbs, Const. Hist., ii. 41, 2G9 seq. For the composition of 
the Council, see particularly Baldwin, ch. iv. 

(t) 8ir N. H. Nicolas, Preface to Proceedings of Privy Council. I., p iii. 

(u) 31 Edw. III., st. 1, c. 12; Spence, Eq. Juris., i. 330. Sec infra, 
pp. 1G4 seq. Chamhrc dcs esloiles, a translation of tnc mediaeval Latin 
term camera stellata (used in the fourteenth century). 

( x ) The general nature of these petitions appears from the answers of 
the Council which have been preserved : Sue at Common Law " sue 
in the Exchequer " sue in Chancery "a writ on the subject shall 
ho despatched out of Chancery “ the King will consider " a remedy 
shall be provided,” &c. — Hardy, Introd. to Close Rolls, I., p. xxvi. 

E.c.n. 10 
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have seeu that Henry IT., in 1178, had constituted it a 
court of appeal tor all such causes as the ordinary judges 
should he incapable of determining (y). The Council also 
exercised a convenient and salutary jurisdiction in cases of 
injury and oppression where, from the heinousness of the 
offence, the rank or power of the defendant, popular riots, 
or other causes, it was likely that a fair trial in the inferior 
courts could not he obtained, or that t lie process of the 
courts would he resisted by force. The rapine and oppres- 
sion committed by the powerful nobility during the Middle 
Ages, more especially under the weak administration of the 
Lancastrian kings, frequently called for the interposition of 
this paramount authority (z). Further, where a person 
was suffering imprisonment by the process of an inferior 
court, the double remedy of a subprrna against the pursuing 
party and a writ of habeas corpus cum causa (by which the 
cause itself and the body of the defendant were brought to 
he dealt with by the Council) was sometimes given. 
qThe Council had also the power of issuing writs into all 
special jurisdictions or franchises, such as Wales and 
J reload (//) ; and the poor, in theory at least, were.the 
objects of its special care (b). 

In the exercise of its judicial functions, the Council 
appears to have been generally presided over by the 
Chancellor, who, until the reign of Edward III., was 


(»/) Supra, p. 128. 

(s) In " Provisions for the good of the gouvcrnance of this lnnd, trisi 
the Lordes, which hen of the K. Counsaill desircth," of the second yeir 
of Henry VI., subsequently embodied, with additions, in the Articles for 
the Regulation of the Council agreed to in Parliament, the eighth year of 
his reign, we read : " Item, that all the Billes that coinprchendc materes 
terminable atte the Commune I/awe ... he remitted there to he deter- 
mined : but if so he that the discrecion of the Counsaill feele to greet 
myght on that oo syde and unmyght oo that othir, for clles other cause 
reasonable yai shall nu-ve liein.] — Rot. Pari., iv. 201 f 3*131 . 

f'i) Palgrave, Essay on the Jurisdiction of the King's Council, 10. 00, 
134. For the whole subject, see Baldwin, King’s Council, ch. xi. 

(*») Rot. Pari., iv. 201. 2 Hen. VI., 1423. ** Item that the Clerc of the 
Counsail he sworn, that every day that the Counseill sitteth on ony Billes 
bitwyx partie and pnrtie. that lie shall, as fer as lie can. aspye which is 
the porest Snyturs Iiillc. and that first be redd and answered, and the 
King 8cr-_*eant to he swornc trewly and plainly, to yevc the poor Man that 
for suclie is accept to the Counsail, assistence and trew Counsaill in his 
matere so to he suyd, wythoute eny good takyng of him, on peyne of dis- 
charge of ther OfficV’ 


; 
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always an ecclesiastic* of high dignity, and ax keeper of 
the king’s conscience was peculiarly entrusted with the duiv 
of redressing the grievances of the king's subjects. This 
great officer, independently of his connection with the 
Council, exercised an ordinary legal jurisdiction of much 
importance (c). But in the reign of Edward I. we begin 
to perceive signs of the rise of the extraordinary or equit- 
able jurisdiction of the chancellor. The numerous petitions 
addressed to the king ami his Council, seeking the inter- 
position of the royal grace and favour either to mitigate t lie 
harshness of the common law or supply its deficiencies, had 
been in the special care of the chancellor, who examined 
and reported upon them to t lie king. The inconvenience 
arising from the “ multitude ” of petitions in the year 1280 
caused a special order to he issued by Edward I., directing 
that all petitions be examined, and according as they con- 
cerned the seal, the exchequer, the law of the land, or 
jewry, they should go primarily to the chancellor, the 
exchequer, the justices, or the justices of the jewry. But 
if the wants of the petitioners were of a nature so great, or 
so much of grace, that the chancellor and the justices could 
not act without the king, then they should he brought 
before the king to learn his will; hut so that no petition 
come before the king and his Council except bv the hands 
of the chancellor and the other chief ministers (d). This 
monarch was wont to assign by writ under the privy seal 
certain of the petitions addressed to him, praying extra- 
ordinary remedies, to the chancellor and master of the rolls, 
or to either separately, with directions to give such remedy 
as should appear to be consonant with honesty for equity, 
hones tati) (c). During the reign of Edward II. the juris- 
diction of the court of chancery was considerably extended, 
and there occurs frequent and familiar mention of the 
consuetudo can cellar icr. (/). At length, in 1348, by a writ 


(c) On the chancellor’s ordinary jurisdiction, sec Spence. Eq. Juris., i. 
386. The proceedings were by common law process; but as the chancellor 
had no authority to summon a jury, issues of fact were remitted for trial 
to the Court of King's Bench. 

(d) Rot. Claus. 8 Edw. I., in Ryley's Placita Pari., 442. 

(e) Spence, Eq. Juris., i. 335. "Quale de jure et gratia cancellariac " 
occurs in a writ of 12 Edw. I. 

(/) Lord Campbell, Lives of the Chancellors, i. 207. 
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or ordinance of the twenty-second year of Edward III., all 
such matters as were “of "race ” were directed to be 
despatched by the chancellor or by the keeper of the privy 
seal (g). This was a great step in the recognition of the 
equitable jurisdiction of the court of chancery as distinct 
from the legal jurisdiction of the chancellor and of the 
courts of common law, although it was not until the 
following reign that it can be said to have been permanently 
established (//). 

The (’ouneil, not content with its admitted sphere of 
action, unconstitutionally assumed original jurisdiction in 
•cases cognisable at common law. In direct violation of 
the liberties guaranteed by the Great Charter, men were 
arbitrarily imprisoned without the legal process of indict- 
ment or presentment, and their lands seized into the king’s 


hands. 


Restrain ini' During the reign of Edward III. a series of statutes were 

'U&tutrg. passed, in answer to the repeated complaints of the 
commons, restraining these illegal invasions by the Council 
upon the rights of property and personal liberty. In the 
5th Edward III. (1331), it was enacted that “ no man from 
henceforth shall be attached bv any accusation, nor fore- 
judged of life or limb, nor his lands, tenements, goods, nor 
chattels seized into the king’s hands, against the form of 
the Great Charter and the law of the land ” (t). Twenty 
years later, the commons again petitioned against the 
I , . illegal proceedings of the Council. Receiving a somewhat. 

unsatisfactory reply from the king, they repeated their 


(g) Sir T. Duff us Hardy. Introduction to Close R 0 II 9 , xxviii. 

(/ 1 ) By equitable jurisdiction * must be understood,” says Lord Camp- 
bell (op. cil . , i. 8. 9), " the extraordinary interference of the Chancellor, 
without common-law process or regard to the common-law rules of proceed- 
ing, upen the petition of a party grieved who was without adequate remedy 
in a court of common law ; whereupon the opposite party was compelled to 
appear and to be examined, either personally or upon written interroga- 
tories; and evidence being heard on both sides, without the interposition of 
a jury, an order was made secundum aquum el bonum, which was enforced 
by imprisonment. Such a jurisdiction had belonged to the Aula Regia, and 
was long exercised by Parliament; and when Parliament was not sitting, 
by the king’s ordinary council. ... To avoid the circuity of applying to 
Parliament or the council, the petition was very soon, in many instances, 
addressed originally to the Chancellor hirnself.” On the Chancellor’s juris- 
diction. see particularly Baldwin, ch. x.; Holdsworth, i. ch. v. 

(i) 5 Edw. III., c. 9. 
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petition to parliament in the following year ( 1 • »- r »‘J i . ami 
obtained the enactment of a statute which, expounding the 
words of Magna Carta, explicitly declares: ** Whereas it is 
contained in the Croat Charter of the franchises of 
England, that none shall he imprisoned nor put out of hi" 


freehold, nor of his franchises nor free custom, unless it he 
by the law of the land; it is accorded, assented, and estab- 
lished, That from henceforth none shall he taken by 
petition or suggestion, made to our lord the king or to his 
Council, unless it he by indictment, or presentment of good 
and lawful people, of the same neighbourhood where such 
deeds he done, in due manner, or by process made by writ 
original at the common law, nor that none be ousted of 
his franchises nor of his freeholds, unless he be duly 
brought into answer and forejudged of the same bv the 
course of the law; and if anything be done against the 
same it shall be redressed and holden for naught ” (k). 

Similar provisions were contained in a short enactment of 
the 28th of Edward III. (/) ; yet in the With of the same 
reign (1362) we find the commons again complaining, and 
it was “ ordained and established by the assent of the 


prelates, dukes, earls, barons, and the commons, that the 
charters and statutes he held and put in execution according 
to the said petition ” (m). In the following year another 
statute was passed in these terms: Though it he contained 
in the Great Charter that no mail be taken nor imprisoned 


nor put out of his freehold without process of the law; 
nevertheless divers people make false suggestions to the 
king himself as well for malice as otherwise, whereat the 
Icing is often grieved and divers of the realm put in great 
danger and loss against the form of the said Charter; 
wherefore it is ordained that all they which make such 


Ik) 25 Edw. III., etat. 5, c. 4. 

’ (i) 28 Edw. III., c. 3. 

<»i) Hot. Pari., ii. 269. Tlic mention here of dukes as a separate rank is 
noteworthy. The title had been bestowed for the first time in England only 
twenty -five years previously (in 1337), when the Black Prince was created 
Duke of Cornwall. Henry, Earl of Lancaster (great-grandson of 
Henry III.), was, in 1351, the next recipient; he died March 24, 1360, and 
his title was revived this very year, 1362, in his son-in-law, John of Gaunt. 
The only other English duke then in existence, besides the Black Prince and 
John of Gaunt, was their brother Lionel, created Duke of Clarence, 
September 15, 1362. 
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suggestions shall be sent with the same suggestions to the 
Chancellor, Treasurer, and his Grand Council, and that 
they there find surety to pursue their suggestions, and 
incur the same pain that the other should have had, if he 
were attainted, in case that the suggestion be found evil; 
and that then process of law he made against them without 
being taken or imprisoned against the form of the said 
Charter and other statutes ” (n). 

In the 42nd year of Edward III. (1308) the commons 
again petitioned: “Because many of vour Commons are 
hurt and destroyed by false accusers, who make their 
accusations more for their revenge and particular gain than 
for the profit of the king or of his people; and of those that 
are accused by them some have been taken, and others are 
made to come before the King’s Council by writ, or other 
commandment of the king, upon grievous pain contrary to 
the law : That it would please our lord the king, and his 
good Council, for the just government of his people, to 
ordain that, if hereafter any accuser propose any matter 
for the profit of the king, the same matter be sent to his 
justices of the one bench or of the other, or of the Assizes, 
to be inquired of and determined according to the law; and 
if it concern the accuser or party, that he have his suit at 
the common law; and that no man be put to answer without 
presentment before the justices, or matter of record, or by 
due process and original writ, according to the ancient law 
of the land. And if anything henceforth be done to the 
contrary, that it be void in law and held for error.” The 
answer to this petition, whereon a statute to the same effect 

(n) 37 Edw. III. c. 18; Stat. of (he Realm, i. 384. Hallnni (Midd. Ages, 
lii. 253) appears to have misapprehended the purport of this obscurely 
worded statute in saying that it ** recognises in some measure those irregu- 
lar proceedings before the Council by providing only that those who made 
suggestions to the Chancellor and Great Council, by which men arc put in 
danger against the form of the Charter, shall give security for proving 
them.” The accusers were to give security to prosecute their suit and to 
incur, in the event of an acquittal, the same penalty as that to which the 
accused would have been subjected if found guilty ; but the prosecution 
itself was to be "by process of law made against them [the accused] 
without being taken or imprisoned against the form of the said Charter.” 
The effect of the statute would seem to be to punish all persons making false 
suggestions to the king himself, instead of proceeding by due process of 
law, by compelling them to resort to the regular courts, and in addition to 
pay a penalty if they failed to prove their case. 
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was grounded, runs: ** because this article is an a Hide of 
the Great Charter, ilio king willeth that this lu* .lone, as the 
petition doth demand " (o). 

Arts <► t Parliament, however, were of little avail against | - • • i»«n 

the stubhorn perseverance of king and Council in retaining 

the power which they had been so long- accustomed to use. 'tatuics. 
The civil jurisdiction of the Council was at this time priiw 
cipall}’ exercised in conjunction with the chancery, now 
growing into importance, and the two are henceforth 
generally named together in the remonstrances which the 
commons still from time to time continued to present. To 
a petition in the 13th of Richard II. (1389). that neither 
the chancellor nor the king’s council should make any 
ordinance against the common or statute law, or the ancient 
customs of the land, “ but that the common law have its 
course for all the whole people, and that no judgment 
rendered be annulled without due process of law," the 
king returned the unsatisfactory answer: “Let it be done 
as has been usual heretofore, provided the royal prerogative 
he saved (issint que la Regalie du Roi soit sauve) ; and if 
any one feel aggrieved, let him show it specially and right 
shall he done him ” (ft). , . 

Parliament in the fourteenth century regarded the , » 
council’s jurisdiction with suspicion chiefly on the ground 
of its association with the crown and the prerogative it 
expressed the general feeling against the exercise of. 
arbitrary power. The lawyers, too, of the ordinary courts^ 
manifested much professional jealousy of the growing • 
jurisdiction of chancery, the procedure of which was less 
cumbrous than that of the common law courts. Suits in 
chancery were commenced by petition or hill, without any 
preliminary writ, followed bv a subponn ((/), summoning The writ 
the party complained against to appear before the court and subpxma. 
make answer. Disputed facts might be established by the 


io) Rot. Pari., ii. 295, and 42 Edw. III. c. 3. 

(p) Rot. Pari., iii. 2G6. 

iq) Holdsworth, i. 485-7. The subperna appears as early as 1363; the 
tradition that John de Waltham invented it in Richard II. 's reign is 
without foundation. He probably initiated the practice of issuing it 
under the privy seal and it was this which was particularly resented in 
the fifteenth century. Bee Baldwin, Select Cases before the King s Council 
(Sclden Soc.), p. xxxix. 
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personal examination of the parties on oath, a proceeding 
unknown to the common law, but employed by this tribunal 
and by the Council from which it branched off. During 
the reigns of Henry II'. and Henry V., and in the minority 
of Henry YT. t the commons continued to remonstrate 
against the encroachments of the chancery. But from the 
time of Edward IV., although the judges still disputed 
the chancellor’s authority to interfere with the proceedings 
of the common law courts, we do not trace any further 
opposition on the part of the commons; and down to the 
reign of Charles II. the court continued to be substantially 
the same as it was in the reign of Edward IV. (r). 

The Continual Council has been considered with refer- 
ence to its independent jurisdiction; but it was also 
equally conspicuous in its relation to the High Court of 
Parliament. The growth of parliament has yet to be 
considered; but we may anticipate so far as to note 
that even after the permanent establishment of a parlia- 
ment of the three estates under Edward I., the baronage, 
spiritual as well as temporal, still retained, independently 
of parliament, certain powers which had been theirs when 
they alone constituted the Commune Concilium , and which 
they ultimately transmitted to the House of Lords. Under 
the title of Magnum Concilium they continued to meet at 
intervals during the thirteenth and fourteenth centuries, 
sometimes in conjunction with the King’s Continual 
Council, and occasionally also in an assembly containing 
all the elements of parliament ( s ). As the commons took no 
■part in the judicial power of parliament (£), its function as 
lthe king’s great and extraordinary court of justice was per- 
formed bv the King’s Great Council, — the lords’ house in 
'parliament blended with the ordinary Council. It is from 


(r) Spence, Eq. Juris., i. 349. 

< s ) Stubbs, Const. Hist., ii. 273. 

(0 The commons acknowledged in the first Henry IV. that they had no 
right to interfere in judicial matters (Rot. Pari., iii. 127; cf. Report 
on the Dignity of a Peer. i. 3G0): but in the next reign they began to 
concern themselves with the petitions of private individuals to the lords 
or Council, which in many instances were passed in the form of statutes 
with the express assent of all parts of the legislature. Hence originated 
private Acts of Parliament.— See Hallam. Midd. Ages, iii. 92. 
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the mixed powers of this assembly, and the double cipaniv 
of the peerage as members both of (lie parliament or ]•■ ••re- 
lative council and of the deliberative and judicial council, 
that the House of Lords derived its judicial c haracter as ;; 
court of appeal, and the Privy Counil its legislative 
character, which it attempted to carry out in the shape ot 
ordinances (//). The judges and other official members 
of the king’s Continual Council originally • attended a- 
constituent members of the Great Council, and in that 


capacity, although not peers, seem to have had the right 
of suffrage (.r); but under Edward III. the lords success- 
fully asserted their ascendancy over the judges and the 
rest of the Council, and took the decisive jurisdiction 
into their own hands. Their ancient colleagues of the 
Council, not being lords, were thus reduced lo the position 
of assistants and advisers, a position which they have ever 
since held in the judicial proceedings of the Upper House, 
the heir and representative of the medircval Great 
Councils (?/). 

The original tribunal, the king’s Continual Council, Judicial^ 
retained throughout its extraordinary jurisdiction. After 
throwing off as branches or offsets the court of Requests (c), Council. 


(u) Stubbs, Select Chart., Introductory Sketch. 2 6. On the judicatuie of 
the House of Ix>rds, c/. Pike. Const. Hist, of House of Lords, pp. 27.) 
sen. ** As the various Courts of Justice separated themselves from tin- 
old Curia Ilegis, the judicial functions of the Prelates and Temporal Lords 
necessarily underwent a change. . . . There were throe distinct stages 
in this transformation— that in which the other Courts of Justice diverged 
from the Curia liegis and Council, that in which the Council separated 
from the Parliament, and that which followed the separation. . . . When 
no Parliament was sitting, however, the petitions of the parties could 
not be presented, and it was apparently to remedy this evil that an Act 
was passed in the fourteenth year of Edw. III. It was provided that 
upon the meeting of every Parliament there were to be chosen a prelate, 
two earls, and two barons, who. with the advice ot the chancellor, the 
treasurer, the justices of the two benches and others of the Kings 
Council, were to have power to direct the justices." For the whole subject 
sec Baldwin, King’s Council, cli. xii, and Holdsworth. i. 351 scq. 

(x) Hale, Jurisdiction of the Lords’ House, ed. by Hargrave, pp. 6. 8. 

( y ) Palgrave, King’s Council. 54; Hallam. Midd. Ages. iii. 145; Baldwin. 
318; Holds worth, 356. 

(z) Tho Court of Requests, a minor court of equity, is supposed to have 
had its origin in an order of the 13th Richard II. for regulating the Council, 
by which the lords of the council were to meet between eight and nine 
o'clock, and the bills of the people of lesser charge were to be examined 
and despatched before the Keeper of the Privy Seal and such of the Council 
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and the more famous court of Star Chamber, it transmitted 
its judicial powers to Die Privy Council, by whom, through 
the medium of a Judicial Committee (a), they are still 
exercised. 

As regards the origin of the court of Star Chamber, it 
has already been mentioned that in the reign of Edward III. 
the king’s Continual Council was in the habit of sitting in 
what was called the Star Chamber (Chambre d'Estoiles , or 
Clm mine ties h'stoijlles) (It). After the establishment of the 
^court of Chancery as a separate and independent juris- 
diction taking cognisance of the greater portion of the civil 
business of the Council, the latter body appears to have 
usually sat in the Star Chamber while exercising jurisdic- 
1 1 ion over such cases as were not sent to the chancery. “ The 
continual complaints of the Commons,” says Lord Hale (c), 
“ against the proceedings before the Council in causes civil 
and criminal, although they did not always attain their 
concession, yet brought a disreputation upon the proceed- 
ings of the Council, as contrary to Magna Carta and the 
known laws,” and the jurisdiction appears to have gradually 
declined in the later years of Henry VI., and for a short 
period was all but in abeyance (tl): a revival set in towards 


as should be present for (be time being. There is not, however, sufficient 
evidence to trace the origin of the court- to this ordinance. The court 
certainly is in existence in the reign of Henry VII.; sec Tanner, Tudor 
Const. Documents. 299; Prof. Pollard traces its origin at least as early 
as the reign of Richard l If., F.ng. Hist. Rev., xxxvii., p. 315 (1922). 
This court continued to be resorted to down to 1599, when it was virtually 
abolished by a decision of the Court of Common Picas (rase of Stepney v. 
Flood). In spite of this decision, however, the court continued to thrive 
till 1642. Sec Tanner. 299-302 ; Holdswortb. i. 418-416. 

(o) The Judicial Committee of the Privy Council was established by 3 & 4 
Will. IV. c. 41. After hearing the allegations and proofs the Committee 
make their report to the King in Council, by whom the judgment is finally 
given. The original Act — 3 ft 1 Will. IV. c. 41— was the work of Lord 
Brougham fsee Greville's Memoirs. 1st scries, vol. ii., p. 364). It has been 
amended in some respects by the Appellate Jurisdiction Acts of 1876 (39 & 
40 Viet. c. 59) and 1887 (50 & 51 Viet. c. 70). Bv the Judicial Committee 
Amendment Act, 1895 (58 & 59 Viet. c. 44). Privy Councillors, who have 
been colonial chief justices or justices or judges of colonial superior courts, 
are, to the number of five, but no more, enabled to sit on the Judicial Com- 
mittee. 

(6) Supra, pp. 145 seq. 

(c) Jurisdiction of the Lord's House, ed. Hargrave, p. 39. 

(d) Baldwin. King's Council, 205, 428. 
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the eud of the reign of Kdward IV.. and under Henry \ II. 

*' there is ample evidence of a policy not merely <»i 
rehabilitating the council, but of employin'? n uiih givauM 
vigour than ever “ («•). In the third year of his reign (1 !.s7) 
he established what may he termed a “ statutory committee 
of the council ’’ (/). sometimes inaccurately called the 
court of Star Chamber. This new committee consisted ot 
the tvhajiuiiilor. treasurer, and lord privy seal, or two oi 
them, together an it li a bishop, a temporal lord ol the 
council, and the two chief justices, or in their absence 
two other justices (//). By a later statute, Henry \ 111. 
c. 20 (1529), the president of the council was added to the 
number of the judges. Neither in this statute, nor in that 
of the 3rd Henry VII., is the name of Star Chamber 
applied to this committee (/*)» which seems to have been 
set up for the purpose of dealing with the general disorders 
prevalent at the accession ol Henry ^ 1 1. arising irom 
livery and maintenance, the corruption of juries and! 

“ great riots and unlawful assemblies ii was a temporary! 
expedient and when the need for it had passed it fell into 
abeyance. But it did not affect either the composition or 
the jurisdiction of the Council. In the Council Oidinunces 
of 1526 a distinction was drawn between the two branches 
of the Council’s activities, thq_i^cuiive and the juris- 
dictiona l : the former was to he in continual attendance on 
the king and became the Privy Council, while the latter * 'j 
remained at Westminster to deal with the judicial work 
and became the court of Star ( humber (£). 

The Star Chamber exercised a jurisdiction analogous, in Nature of it* 
principle and procedure, to that of the court of Chancery, J i,nM,,c,,on - 
and founded on the inefficiency of the ordinary tribunals^ 
to do complete justice in criminal and other offences! 


(e) Baldwin, King's Council, 130. 

(/) Tanner, Tudor Constitutional Documents, 250. 

(n) 3 Hen. VII., c. 1. . A 4l . , . - 

(h) The title " Pro Camera Stellata ” was prefixed to the statute of 

1487 ot a later date ; Tanner, p. 249. T 

(i) See Tanner, pp. 210 *cq. t 249 stq.; Holdswortb, Hist of En S; "J"* 
vol. i. p. 493 seq.; Leadam, Select Cases in the Star Chamber (Seldcn 
Society), 2 vole., 1902, 1910. 
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of an extraordinary or dangerous character (A:). Its civil 
jurisdiction comprised disputes between alien merchants and 
Englishmen, questions of prize or unlawful detention- of 
ships, and other matters of maritime law; certain_tesjia- 
mentary causes, and suits between corporations. These 
were gradually absorbed bv the admiralty, chancery, and 
common law courts, leaving to the Star Chamber its 
criminal jurisdiction. As a court of ‘‘criminal equity,” 
it took cognisance of forgery, perjury, riot, maintenance, 
fraud, libel, and conspiracy; and generally of all mis- 
demeanours, especially those of a public nature, among 
which were included all breaches of proclamations, without 
regard to the illegality of the proclamations themselves, 
i Fine and imprisonment were the usual punishments 
'inflicted; but the court was held competent to pronounce 
iany sentence short of death. The fines were frequently of 
enormous amount, and though, as a rule, they were reduced 
or remitted, they in many cases proved ruinous to the 
sufferers. The pillory, whipping, branding and cruel 
mutilations were inflicted upon political offenders by the 
sentence of this court (/); and at length] the tyrannical 
exercise and illegal extension of its powers became so 
odious to the people that it was abolished by the Long 
Parliament in 1641 (m). 

One of the special characteristics of the English con- 
• stitution — the permanence combined with progressive 
development of its primitive institutions — is illustrated by 
the system which wo find in use under the Norman and 
Plantagenet kings, for the preservation of the internal 
peace of the country, and its defence against hostile 
invasion. There were two principal methods l>y which 

(fc) The Act of 1487 restored into the procedure of the Council the 
practice of examining defendants on oath; it also gave statutory sanction 
to the issue of writs of subprrna and privy seal for summoning persons 
accused of committing the ofTcnccs specified in the statute. 

(/) These punishments were not. as is often said, introduced into the 
practice of the court by the Stuart kings. Cf. Tanner. Tudor Constitutional 
■Documents, pp. 256-7 : ** nothing was done under the Stuarts by way of 
fine and corporal punishment that had not been already done under the 
Tudors. The iater unpopularity of the court was due to a change in the 
popular point of view, and not in the action of the court.” 

(m) 16 Car. I. c. 10. 
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these ends were attained in ancient times, the one civil, 
the other military: (1) The police organisation of the 
mutual frithhorh , or frankpledge, supplemented by the 
“hue and cry” in pursuit of offenders, in which all the 
inhabitants of the hundred or tithing were hound to join; 
(2) the fyrd, or national militia, available not only for 
the defence of the country, but for the maintenance of 
peace at home. Servic e in this national force was one of, 
the three duties — the trimoda necessita * — to which all! 
freemen were subject. These primitive institutions* 
which may be traced to the laws of Edgar and Cnut, and 
had probably been customary for some centuries, are all 
met with in full vigour long after the Norman conquest, 
“ working their way through the superstratum of feudalism 
and gaining strength in the process ” (n). 

The fyrd , the armed folk-moot of each shire, was 
originally the only military system known to our ancestors. 
I The Danish conqueror, Cnut, introduced the germ of a 
(standing army in the body-guard with which he surrounded 
Ihimself, composed of mercenaries drawn from various 
nations. But these hus-carls were not very numerous, 
being variously estimated at from three to six thousand. 
The "limited period of service to which the feudal vassals 
were bound by tenure, and their general unmanageableness, 
caused both William the Conqueror and the succeeding 
Norman and early Angevin kings to employ mercenary 
forces, who, however, soon became odious in the eyes of the 
nation, and had eventually to be given up. Throughout 
this period the ancient national militia, though thrown 
into the shade for a time by the feudal and mercenary 
troops, still subsisted, and occasionally did good service 
in defence of their country, as in the battle of the Stap . dar^ , 
in 1138, which was won by their exertions, and again 
in 1174, at the battle of Alnwick. The use of scutage, 
on the occasion of the Toulouse war in 1159, as 
a commutation of personal service, had the effect of 


(n) Stubbs, Select Chart., 463. Although not an essential part of the con 
atitution, these early methods of ensuring peace and defence arc anciem 
buttresses of the fabric, and their very permanence attests as wei as 
sustains the corporate identity of the English nationality which feudalism 
has disguised, but has not been able to mutilate.’ —Ibid. 864. 
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diminishing the feudal levies; and although Henry II. was 
enabled with the money thus obtained to hire mercenaries 
for his foreign wars, the hatred of the English towards 
these forces prevented him from employing them for the 
purposes of home defence, while the feudal army, besides 
being insufficient, was too much under the influence of 
the barons, whose power he was bent upon curtailing. 
Under these circumstances, the king determined to re- 
suscitate the ancient national force. By the Assize of 
Arms, issued in the year 1181, in addition to requiring 
every military tenant to keep in readiness a coat of mail, 
with helmet, shield, and lance, for as many knights as 
were charged on demesne (o), it was ordained that every 
free layman having chattels or rent to the value of sixteen 
marks should be armed in like manner; that he who was 
worth only ten marks should possess a hauberk, an iron 
skull cap, and a lance; and that all burgesses and the 
whole community of freemen (“ tota communa liberornm 
hominum ’’) should furnish themselves with quilted 
doublets, iron skull caps and lances. To enforce this, the 
itinerant justices were charged to ascertain, by the recog- 
nition of a jury of lawful knights, or other free and lawful 
men of the hundred or borough, the value of the rents and 
chattels of all freemen, and to enrol their names in separate 
classes, with the nature of the arms appertaining to each; 
and then, after causing the schedule to be read in open 
court, to oblige all to swear that they would provide 
themselves with these arms within a stated time, and be 
true and faithful to the king ( p ). 


Amalgama- 
tion of tbo 
allodial and 
military 
systems. 


The two military systems, the ancient allodial and the 
more modern feudal, continued for some time side bv side 
without coalescing, but tending more and more to 
amalgamate into the general national armament which we 
meet with under Henry ITT. and Edward I. 


(o) See Round. Feudal England. 241 : " When the number of knights' 
fees created was not sufficient to discharge the baron's service, the balance 
of that service remained charged on the uninfeudatrd portion of his fief, 
that is on the * demesne.’ " This clause requites him '* to keep in 
readiness harness sufficient for those knights whom he would have to 
provide himself to discharge that balance.” 

(p) Benedict. Abb., i. 278; Hoveden, ii. 261; Select Chart., 183-4. 
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In 1205 , a writ of Kin" John, issued in accordance with 
a provision of the commune concilium rci/ni (</), directs 
that every nine knights throughout England shall provide 
a tenth well enuipped with horses and arms for the 
defence of the kingdom, and shall contribute two shillings, 
per diem for his keep. This tithe of knights is to repair 
to London three weeks after Easter, ready to go wherever 
ordered, and to remain in the king’s service, for the 
defence of the kingdom as long as need shall require. So 
far, the military tenants only are affected; but a connection 
with the national militia is traceable in the provision which 
follows, that in case of foreign invasion, “ all men shall 
unanimously hurry to meet the enemy with force and 
arms, without any excuse or delay, at the first rumour 
of their coming and also in the penalties for neglect, 
which were, in the case of a knightly or other landholder 
(unless his absence had arisen from infirmity), the absolute 
forfeiture by him and his heirs of the land which he held: 
in the case of knights or others having no land, perpetual 
serfdom for them and their heirs (“ ipsi et hseredes sui servi 
fient in perpetuum ”), with the obligation to pay an annual 
poll tax of four pence each. 

In the following reign we find the two military forces 
amalgamated for the purposes of national defence. In 
1217, a writ, issued during the minority of Henry III., 
shortly after the battle of Lincoln, and while Louis of. 

France was still in the country, directs the sheriff oft f> ... f , 
Berkshire to bring up the whole force of his county, bothf^V.^ 
the feudal levy and also the jurati ad arma, the ancient v ., .. 
local militia as reorganised under the Assize of Arms (r)J ) I V • 
In 1231 the plan already adopted in the case of the military 
tenants, of dispensing with the personal service of a part 
on the condition of contributing to the equipment of the 
remainder, was applied to the “jurati ad arma” ($). 

Concurrently with the development of the ancient fyrd, Expansion of 
the primitive police organisation had also been undergoing ^£" 0^11 • 
isation. 

(q) •* Cum assensu archiepiscoporum, episenporum. comitum, baronum, ct 
omnium fidelium nostrorum Angliae." Select Chart., 276. 

(r) Report on Dignity of a Peer, App., p. 2; Select Chart., 340. 

(*) Rymer, i. 200 ; 8elect Chart., 355. C/. also Asaize of Arms of 1252. 

Ibid., 862. 
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a process of expansion. The system of frankpledge was 
maintained with even increased stringency. It was en- 
forced by an injunction of William the Conqueror, and 
by the Assize of Clarendon under Henry II. ( t ). By a 
royal decree issued in 119"), by Archbishop Hubert, 
Richard I.’s chief justiciar, the “hue and cry” was 
enforced, and knights were assigned to receive the oaths 
for the preservation of the peace. All men above the age 
of fifteen years were required to swear to keep the peace 
of the lord the king; to be neither themselves outlaws, 
robbers, or thieves, nor to aid such persons as receivers 
or consenting parties; to follow up the hue and cry in 
pursuit of offenders, and seize as malefactors all who failed 
to join or withdrew from the pursuit, and to deliver them 
to the knights assigned for this purpose who should deliver 
them to the sheriff, from whose custody they should not be 
liberated except by order of the king or of his chief 
justice (?/). 

In this appointment of knights to receive the oaths may 
probably be discerned the germ of the office of con se rvator 
of the peace. Cast odes pads were assigned in 1252, 1253, 
and 1264 (.r). They afterwards appear to have been 
occasionally chosen by the landholders of the county, but 
were finally appointed to their office by the royal writ or 
commission. By an Act of 1 Edward III. (st. 2, c. 16), 
it was ordained that “ for the better keeping and mainten- 
ance of the peace, in every county good men and lawful, 
which be no maintainers of evil or barretors in the country, 
shall be assigned to keep the peace’*; and a later statute 
in the same reign (34 Edward III. c. 1) gave them the 


(t) Stat. Will. Conq., 8; Assize of Clarendon, c. 0. 10, 15, 1G; Select 
Chart., 99, 171-172. 

(“) R- Hoveden, iii. 299; Select Chart., 257-8. In Edgar's Ordinance 
of the Hundred (959-975) it was ordered : " That a thief will be 
pursued. ... If there he present need, let it be made known to the 
hundredmen, and let him make it known to the tithingmen, and let all 
go forth to where God may direct them to go. I.et them do justice on the 
thief, as it was formerly the enactment of Edmund." And in Cnut’s 
Secular Dooms, c. 21 : “ And we will that every man above xii. years 
make oath that he will neither be a thief nor cognizant of theft." — Select 
Chart., 81, 87. 

(x) See the writs in Rymer, i. 281, 292, 442; Select Chart., 364, 399. 
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power of' trying felonies, when they acquired the title ol 
justices of the peace (y). 

The office of county coroner had already been instituted 
under Richard I., in 1194 (z). It is regulated partly by 
common law, partly by a series of statutes, fifty-one in 
number, from 1276 down to 1SS8. Although their name 
would imply that they were appointed by the crown, the 
coroners have always been elective officers. Till 1888 they 
were always elected by the freeholders, “ commons of the 
counties,” in full county court. They are now appointed 
by the county council (a). 

(y) See Maitland, Justice and Police, ch. viii. ; Stephen’s Commentaries, 

i. 84. “ There is no limit to the number of justices that may be appointed 

in auy county. Justices are appointed by the Crown on the recommenda- 
tion of the Lord-Lieutenant. They are unpaid: they elect their own 
chairman." — Blake Odgcrs, Local Government. 2nd cd., p. 200. The 
Justices of the Peace Act, 190G (6 Edw. VII. c. 1G), removed the property 
qualification of county justices, which from 1875 «38 A 30 Viet. c. 54) 
had been fixed at the occupation of a private dwelling-house assessed at 
£100 per annum. For the whole subject sec Beard, The Ofticc of Justice 
of the Peace in England in its origin and development (New York, 1904). 

(z) Forma proccdendi in placitis Coron* Regis, c. 20: Hovedcu, iii. 262; 
Select Chart., 254. The coroner, coronator. is so called " because he was 
formerly charged with keeping the pleas of the Crown . . . and in this 
light, the Lord Chief Justice is the principal coroner of the Kingdom: 
and may, if he pleases, exercise the jurisdiction of a coroner in any part 
of the realm." — Stephen's Commentaries (16th ed., 1914), ii. 727. In 
1270, the duties of the coroner were minutely described by Stat. 4 Kdw. I. 
stat. 2, De Officio Coronatoris. Cf . C. Gross, in Political Science 
Quarterly, vol. vii., where evidence is adduced to show that the office of 
coroner must have existed before 1191. But cf. Maitland. Const. Hist., 
p. 44, note. 

(a) " Boroughs that have a separate Court of Quarter Sessions, and had, 
according to the census of 1881, a population of not less than 10.000, elect 
their own coroners. There are also certain franchises and liberties, which 
have coroners of their own, called franchise coroners, and within whose 
precincts the county coroner cannot act. In such places the coroner is 
usually appointed by the lord of the manor; but in one franchise in Cheshire 
the office is said to go with an hereditary horn. In a manor in Essex the 
tenants appoint. In another franchise the Ecclesiastical Commissioners 
appoint. The coroner of the Admiralty of England is appointed by the 
President of the Admiralty Division of the High Court ; the coroner of the 
King's Household by the Lord High Steward. Although the office is 
judicial in its nature, no professional qualification is required. The statutes 
of Edw. I. and Edw. III. merely insist on coroners being ‘ sufficient men,' 

* chosen of the most meet and lawful people that shall bo found in the said 
counties to execute the said office.' The only other requisite is that the 
candidate should possess some freehold interest in the county. A share 
in a freehold grave has been held sufficient. A county coroner ordinarily 

E.C.H. 11 


Comity 

coroner. 
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ward. 

1233. 


Watch nnd 
ward and 
Assi/.e of 
Arms. 
1252. 


In 1233, the old police organisation, proving inadequate, 
was supplemented by a system of watch and ward in every 
township throughout the country if/). Twenty years later, 
further regulations were issued extending and enforcing 
the watch and ward, and combining it, for the preservation 
of internal peace, with the Assize of Arms. (1) Watch 
was to be kept from sunset to sunrise between Ascension 
Day and Michaelmas ; in the cities by companies of six 
armed men stationed at every gate, in the boroughs 
bv a company of twelve, and in the townships by six, 
or four at least, according to the number of the 
inhabitants. Any stranger attempting to pass through 
was to be arrested till the morning, and then, if suspected 
of any crime, delivered to the sheriff and kept in custody 
and liberated “ per legem terra.” Even a stranger who 
arrived by daylight was not to remain in any village for 
more than a day, or two at most, except during harvest- 
time unless his host would become surety for his conduct. 
A merchant on his road was entitled, after counting his 
money in the presence of the mayor and bailiffs of any 
city or borough, to demand of them a guard “ per malos 
passus et loca ambigua,” and if subsequently robbed, could 
claim restitution from the inhabitants. (2) The Assize of 
Arms was renewed and the classification remodelled, all 
men, “citizens, burgesses, free tenants, villeins, and 
others,” between the ages of fifteen and sixty, being ranked 
according to the value of their land or movables, from 
fifteen pounds annual rent in land down to forty shillings 


bolds office for life, but uiay be removed by the Lord Chancellor for mis- 
conduct or incompetence. . . . Coroners formerly held inquisitions con- 
cerning wrecks, treasure trove and deodands, but this part of their 
jurisdiction is now obsolete. . . . The main function of every coroner is to 
hold an inquest over the body of any person who has been killed, or who 
has died in prison, or who has died suddenly, if the cause of death be 
unknown. The inquisition must be held super visum corporis. . . . The 
jury must consist of not less than twelve, nor more than twenty-three, good 
and lawful men." — W. Blake Odgcrs, Local Government (London, 1909; 
2nd ed., pp. 204, 205); see Maitland, Const. Hist., pp. 43, 44; R. H. Wel- 
lington. The King's Coroner, 2 vols. (1905-6). 

(6) Writ of Hen. III. to the Sheriff of Kent: De forma pads conser- 
vanda. Rymer, i. 209. 
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in chattels (<*). (3) All these were sworn to provide them- 

selves with the arms proper to their class, ami ordered to 
join the hue and cry whenever required. For this purpose 
they were placed under the command of the local civil 
authorities, the mayor and bailiffs in cities and boroughs, 
and the constable in each township, the supreme authority 
over all being vested in the chief constable of each 
hundred ( d ). 

Under our English Justinian, Edward I., whose Statute of 
“ legislation is so full that the laws of the next three J' 0 ^" c, (d) (e) ' oslor 
centuries are little more than a necessary expansion of 
it” (e), the celebrated Statute of Winchester (/), which 
though now to a great extent obsolete has been the founda- 
tion of modern laws, elaborated and completed the various 
regulations for watch and ward, reception of strangers, 
hue and cry, and the Assize of Arms. It was also specially 
provided that the whole hundred where any robbery should 
be committed should be answerable for the damage, unless 
the felons be brought to justice; and that highways leading 
from one market town to another should be widened, “ so 
that there be neither dyke, tree nor bush, whereby a man 
may lurk to do hurt," within 200 feet of each side of the 
road. 

The provisions of the Statute of Winchester with respect 
to the arming of the men of each county were more im- 
mediately directed to the preservation of»internal peace, by 
rendering more effective the power of summoning the 
posse comitatus , which the sheriff, as chief conservator 
of the peace of the county, had always possessed. But 
these local forces still continued available for the purposes 
of national defence; and from the thirteenth down to the 
middle of the sixteenth century, it was customary, when- 
ever invasion was apprehended from Scotlaud or France, 


(c) The owner of land worth £15 a year, and the owner of chattels of the 
value of 60 marks (£40), were classed together with respect to their armour, 
and served in what may be termed the " Yeomanry Cavalry " of that 
period. Each had to provide himself with a coat of mail, an iron head- 
piece, sword, small knife, and a horse. The other classes served on foot. 

(d) Cf. Writs of 36 & 37 Hen. m. (1252-1253); Rymer, i. 281, 292; 
Select Chart., 362. 

(e) Stubbs, Select Chart., Introd. 38. 

(/) 18 Edw. I. c. 6, 1285; Select Chart., 463-469 
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to empower special “Commissioners of Array” to muster 
and train all or a portion of the men of each county capable 
of hearing arms, and to hold them in readiness to defend 
the kingdom. 

The ancient obligation to keep sufficient arms according 
to each man’s estate was enforced by statutes of Philip and 
Mary, and the kind of weapons changed for those of more 
modern fashion (//); but under James I. these provisions 
were abrogated (//). In 1638 Charles I. issued an un- 
constitutional Order in Council obliging every freeholder 
whose land was of the clear yearly value of £200 to furnish 
a Uoise-soldiiM- when called upon to do so by the lord- 
lieutenant of his county. The command of the Militia, 
as the local forces were usually denominated, formed the 
final ground of rupture between Charles and his parliament, 
the latter having passed ordinances (February 16 and 
March 1642) superseding the king’s commissions- of 
lieutenancy by the appointment of fifty-five Commissioners 
of Array, with power to suppress “ all rebellions, insur- 
rections, and invasions ” (i). This proceeding, however 
necessary it may have been at the time for the peace and 
safety of the kingdom, was clearly illegal. After the 
Restoration, an Act of Parliament declared that “ the sole 
supreme government, command, and disposition of the 
militia, and of all forces by sea and land, and of all 
forts and places of strength, is. and by the laws of 
England ever was, the undoubted right of the kings 
and queens of England,” and that neither house of 
parliament could pretend to the same, nor lawfully levy 


\<j) 4 5 Phil, and Mary. c. 2 and c. 3. Penalties were imposed on 

persons absenting themselves when commanded to muster by the sovereign, 
or any lieutenant authorised for the same. This was a new officer, the 
lord-lieutenant, introduced under the Tudors as the chief military officer 
of the Crown in every county. For the early history of the office see 
Scott Thomson. Lords Lieutenants in the Sixteenth Century (London, 
1923). Thenceforward the sheriff became practically a purely civil officer. 
Bv the Army Regulation Act. 1871 (34 & 35 Viet. c. 86, s. 6) the jurisdic- 
tion and command of the lords-lieutenant of counties over the militia and 
other auxiliary forces have been revested in the crown, to be exercised 
through the secretary of state for war, and officers appointed with his 
advice. 


•h) 1 Jac. I. c. 25, s. 46. 

(i) Gardiner. Documents, 245. 
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war, offensive or defensive, against tlie kin" (/«•). By 
another Act, provision was made for calling- together, 
arming, and arraying the militia, by the king’s lieutenants 
of counties, and for charging the cost upon the landholders 
in proportion to the value of their estates (/). But con- 
currently with the growth of a standing army (mi-), the 
local forces languished for a lengthened period, until 
revived and remodelled in 175T, in consequence of a panic 
caused by rumours of a French armament, as the national 
militia (n). 

Militiamen were to be chosen by ballot to serve for a, 
limited number of years, but were not to be compelled to 
leave their own county except in case of invasion or 
rebellion. In 1829, the practice was commenced, and was 
subsequently continued, of passing an annual Act sus- 
pending the militia ballot, the supply being furnished 
by voluntary enlis tmen t. But the same Act which 
temporarily suspended the law empowered the King in 
Council at once to order a ballot should necessity 
require it. 

By 2 'William and Man*, sess. 2, c. 2 (amended by 
1 Geo. IV. c. 90, and 7 & 8 Geo. IV. c. 65), the Lords 
Commissioners of the Admiralty are vested with all the 
jurisdictions and powers formerly vesfed in the Lord ITigh 
Admiral of England. This ancient officer of high state 
rank was originally, and long before a navy, as such, 
existed in England, president of a sovereign court, with 
competence to hear and determine summarily all causes 
relating to the sea and to take cognisance of all offences 
committed thereon. The “ laws of Oleron ” (Roles, 
Jugements et Lois d’Oleron), a collection of ancient rules 
and usages issued by the Maritime Court of that island, 


✓ 


Lord High 
Admiral 
and Court of 
Admiralty. 


Laws of 
Oleron. 


( k ) 13 Car. II. at. 1, c. G; Robertson, Documents, 29. 

(/) 14 Car. H. c. 3. 

(m) A standing army under the direct command of the crown was, as a 
result of suppression of the great rebellion, regarded as a menace to free 
rights of the people. Hence extraordinary powers annually renewable 
under strict conditions were granted to the crown by the Mutiny Act 
(1 Will, and Mary, c. 6). The standing army was, however, made a 
national institution. See infra , chap. xv. 

(n) Pitt’s Militia Act, 30 Geo. II. c. 25; Robctttson, Documents, 230; 
cf. Hallam, Const. Hist., ii. 133; iii. 259 seq. 
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lying oft the west coast of France, had been introduced into 
England perhaps as early as the reign of Richard I., and 
were adopted as a standard whereby maritime causes should 
‘ . be determined (o). The office of Lord High Admiral is first 
heard of in the reign of Edward I., and the first admiral, 
known as Admiral de la Mer du Rov d’Angleterre,” was 
William de Leyburne in 1297. From the beginning of the 
fourteenth century the office became permanent. At first 
the admiral possessed only a disciplinary jurisdiction over 
the fleet under his command, but from about the middle 
,/ of the fourteenth century his jurisdiction was extended so 
;as ** to enable him to hold an independent court and 
administer complete justice in piracy and other maritime 
cases ” (/>). 

The jurisdiction of this court of Admiralty became so 
far-reaching, and encroached so much upon the rights of 
the sea-coast towns which possessed admiralty juris- 
diction (</), that in the reign of Richard II. and Henry IV. 
statutes were passed for restricting the scope of its 
powers (r). However, the nigh Court of Admiralty con- 
? tinued throughout the Middle Ages as a court taking 
I cognisance of all causes, criminal and civil, relating to 
maritime matters, which were without the pale of the 
common law courts of the country, and thus its jurisdiction 
extended over all the high seas. It was, however, virtually 
deprived of its criminal jurisdiction bv the Act of 1536 
(28 Hen. VIII. c. 15), which provided that treasons, felonies 


\ «,V 

’ 'T>- 


v 


robberies, murders, and confederacies committed within the 
admiral’s jurisdiction should be tried by commissioners 
appointed by the crown. As these commissioners “ came 
invariably the judges of the common law courts, the 

> (o) Cf. Cleirac, Les Us et Coustumes de la Mer (Bordeaux, 1647); Art. 
" Sea Laws ” in Encyc. Brit., 11th ed., vol. xxiv., pp. 535 537: Beeves. 
Hist, of Engl. Law, iii. 369; Documents relating to Law and Custom 
of the Sea, 2 vols. ed.. R. G. Marsden (London. 1915-16). The customs of 
01£ron were inserted in the Black Book of the Admiralty. 

(p) Select pleas of the Admiralty (Selden Soc.), i. in trod. xxxv., quoted 
by Holdsworth, i. 545. 

(q) The jurisdiction of the court of Admiralty " comprised the ordinary 
criminal and civil jurisdiction of later days, the prize jurisdiction, and 
the jurisdiction over wreck and other droits of the Crown or the admiral." 
—Ibid., 548. 

(r) 13 Ric. II. st. i. c . 5: 15 Ric. II. c. 3; 2 Hen. IV. c. 11. 
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indirect result of the Act was to transfer the criminal juris- 
diction of the Admiralty to the judges of the courts of 
common law (s). In 1834 the jurisdiction of these com- 
missioners was transferred to the Central Criminal Court. 
By the Judicature Act of 1873 the civil jurisdiction and 
the prize jurisdiction hitherto exercised by the court of 
Admiralty became merged in that of the High Court of 
Justice (t). 

(«) Holdswortb, i. 551. 

(t) See Ridges, Const. Law of England (2nd cd., 1915), p. 250. 
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CHAPTER VI. 


TIIE SUCCESSION TO THE CROWN. 


The English 

kingship 

elective. 


1’iie elective character of the old English kingship, hut 
with (lie choice exclusively limited, under all ordinary 
circumstances, to the members of one royal house, has 
been already discussed in a previous chapter («). The 
Norman conquest introduced a new dynasty, and a more 
comprehensive idea of royalty, combining both the national 
and feudal theories of sovereignty; hut it effected no legal 
change in the nature of the succession to the crown, 
'i Elect ion by (lie National Council was still necessary to 
confer an inchoate right to become king — a right sub- 
sequently perfected by the ecclesiastical ceremony of 
• i inunction and coronation (b). So strongly marked was the 
elective character of the kingly office that, even after the 
choice had been once made, the form of election 
was again gone through by the clergy and people 


(а) Supra, p. 20. 

(б) On the origin of coronation and unction, see Stubbs, Const. Hist., 
i. 162. The ancient English kings were both crowned with a helmet and 
anointed. " The ceremony was understood as bestowing the divine ratifica- 
tion on the election that had preceded it, and as typifying rather than con- 
veying the spiritual gifts for which prayer was made. That it was regarded 
as conveying any spiritual character, or any special ecclesiastical preroga- 
tive. there is nothing to show : rather, from the facility with which crowned 
kings could he set aside and new ones put in their place, without any 
objection on the part of the bishops, the exact contrary may be inferred. 

That the powers that be are ordained of God ’ was a truth recognised as 
a motive to obedience, without any suspicion of the doctrine, so falsely 
imputed to churchmen of all ages, of the indefeasible sanctity of royalty.” 

I he statements of Allen (Prerogative, p. 22) on this point arc very shallow 
a ° Q un I, air ' To attribu te the ideas of the seventeenth ceDtury to the ages 
rC S 0r7, Anse,m * and Becket, seems an excess of absurdity."— Ibid. 
p- lyS and n 2. For an exact description of the modern forms which 
• ° n the accession and coronation of King Edw. VII., and 
which in their essential features were continued in those of George V., cf. 
Anri I l aw and Custom of the Constitution, vol. ii. pt. 3, pp. 234 seq., 
and G ’ ^«ckham-Legg. English Coronation Records. 
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assembled in the church at the coronation (c). The 

doctrine of the hereditary descent of the crown gradually 
grew up, as the territorial idea of kingship superseded the 
personal idea (</), during the two centuries after the 
conquest. As the king of the English developed into the 
king of England (e), the feudal lord of the land, the king- 
dom came to be regarded by kings and courtiers as the 
private possession of the sovereign, to be enjoyed tor his 
own personal profit ; and by degrees the feudal lawyers, 
arguing from a false analogy, applied to the crown the 
same principles of strict hereditary right which had already 
begun to regulate the descent of a private inheritance. 
But the forms of election and coronation still continued, 
and periodically, as the throne became vacant on the 
death of each sovereign, bore witness to the fallacy of this 
legal theory (/). Edward II., who succeeded in 1307, was 
the first king whose reign was dated from the day following 
the death of his predecessor. In him, then, the principle 
of hereditary right appeared to have finally triumphed 
over the old elective system (g). But the true nature 
of the crown as an office of trust, and the continuing right 
of the nation to regulate the succession to it, were signally 

(c) See Maskcll, Monuincnta Ritulia Ecclcsiac Anglicanae, vol. i».*. 
Freeman, Norm. Conq., iii. 42 seq., 626 seq. 

(d) Supra, p. 36. .. .. , •„ 

(e) John the fir.t who called him.elt " Rex Anglian on hi. Great 
Seal; all his predecessors had been "Kings of the English ; Stubbs. 

Const. Hist. i. 593. . , 

( a •• if the descendants of the Conqueror had succeeded one another by 
the ordinary rule of inheritance, there can be no doubt hut that the forms 
as well as tho reality of ancient liberty would have perished. Owing, how- 
over to the necessity under which each of them lay, of making for himself 
a title in default of hereditary right, the ancient framework was not set 
aside; and perfunctory as to a great extent the forms of election and 
coronation were, they did not lose such real importance as they had 
possessed earlier, but furnished an important acknowledgment of the rights 
of the nation, as well as a recognition of the duties of the king. The 
crown then continues to be elective : the form of coronation is duly per- 
formed : the oath of good government is taken, and the promises of the 
oath are exemplified in the form of charters. . . . The recognition of the 
. king by the people was effected by the formal acceptance at the coronation 
of the person whom the national council had elected, by the acts of homage 
and fealty performed by the tenants in chief, and by the general oath of 
allegiance imposed upon the whole people, and taken by every freeman 
once at least in his life." — Ibid., i. 366-367. 

(</) Ibid., ii. 329-330. 
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re-asserted, not twenty years later, by the formal deposition 
of t he unfortunate king. This persistence of the national 
right to choose t lie sovereign, the same in principle 
whether applied to the individual king or to the selected 
dynasty, we shall now consider somewhat more in detail. 


William thr 

Conqueror. 

10H0. 


William 

Kut'us. 

10*7. 


Henry 1. 
1100 . 


We have seen how William the Norman found little 
difficult v, immediately after the battle of Hastings, in 
procuring his election by the terrified witan. After taking 
the ancient oath of the English kings, constituting a 
'compact with the nation to govern with justice and equity, 
he was duly crowned at Westminster by the Archbishop 
of York (h). On his death-bed the Conqueror bequeathed 
to his eldest surviving son, Robert, the patrimonial Duchy 
of Normandy. The Crown of England he would not attempt 
to bequeath, declaring that he held it not by hereditary 
right; ho left the succession to the decision of God. 
He expressed, however, his ardent wish that his younger 
and favourite son William should succeed to the kingship 
of the English, in much the same way as formerly Edward 
the Confessor had recommended his brother-in-law 
Harold (/). Furnished with a recommendatory Idler from 
his father to Archbishop Lanfranc, William Rufus at once 
hastened to England. Here lie was obliged to make a 
triple promise — to rule bis future subjects with justice, 
equity, and mercy, to protect the rights and privileges of 
the church, and to conform to the primate’s counsels in all 
things — before Lanfranc would declare in his favour. 
Having secured this powerful supporter, he was elected 
king at a meeting of the prelates and barons, in the third 
week after his father's death, and immediately crowned 
with the usual solemnities (/,). 

On the death of William Rufus in the New Forest, on 
August 2, 1100, his younger brother Henry, being close at 
band, and having secured the royal treasure, was hastily 
elected king the following day at Winchester (/). But 


•h\ Supra, p. 39. 

(II Ordericus Vital., vii. 15-16. 

• A-j Eadmer. Hist. Nov.. lih. i. 
<0 A. -Sax. Chron., s. a. 1100. 


p. 25: Select Chart., p. 108. 
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although the election was the hurried act of a small number 
of the barons, it was something more than a mere form. 

The claims of Henry’s absent elder brother, Robert the 
Crusader, were advanced and discussed. They rested not 
merely on priority of birth, but upon the wishes ol the late 
king, expressed in the arrangement which he had made 
with Duke Robert, at Caen, in 1091, that each should be 
heir to the other in case of his dying childless. Ultimately 
the arguments of the Earl of Warwick gained a decision 
in Henry’s favour (m); and two days afterwards (Aug. 5) 
he was crowned at Westminster by Maurice, Bishop oi 
London, and took the ancient coronation oath of the 
English kings (n). In the Charter of Liberties, which he 
issued at the same time, he announced to the nation his 
coronation “ Dei misericordia et communi consilio baronum 
totius regni Angliae ” (o). 

The male line of the Conqueror became extinct on the 
death of Henry I. The late king had endeavoured to 
secure the crown to his own offspring, first by inducing 
the baronage to do homage and fealty to his son William, 
and, after the untimely death of the Atlieling, by exacting, 
on three separate occasions, an oath from the prelates 
and barons to acknowledge the Empress Matilda as his 

(m) Will. Malmcsb. Gesta Rcgum. v. § 393. 

(n) The exact words of the oath, agreeing with the ancient form used at Coronation 
the coronation of King Ethelrcd II.. have been preserved : ** In Christi Oath, 
nomine promitto haec tria populo Christiano mibi subdito. In priuns me 
praecepturum ct opein pro viribus impensurum ut ecclesia Dei ct omnia 

populus Christianus veram pacem nostro arbitrio in omni tempore servet ; 
aliud ut rapacitates et omnes iniquitates omnibus gradibus interdicarn : 
tertium ut in omnibus judiciis aequitatem et misericordiaiu praecipiain, ut 
mibi et vobis indulgeat Suam raisericordiam clemens ct misericors Dcus.’ 

— Maskell, Mon. Rit., ii. C; Select Chart.. 116. The ancient form of 
coronation oath, by which the king swore to maintain the laws and customs 
which the commonalty of the kingdom shall have chosen— ijuas vulgus 
clegerit; Us quels la communaute de vostre roiaume aura esleu— has been at 
times altered to suit the various circumstances of accession to the throne. 

See Maitland, Const. Hist., p. 280; J. Wickham-Legg, the Coronation 
Order of King James I., xevi. seg.; L*. G. Wickharn-Legg, the English 
Coronation Records, Introduction, xxviii. seq. The form of oath used at 
the Coronation of Edward VII., in its salient clause, runs : " Will you 
solemnly promise and swear to govern the people of this United Kingdom 
of Great Britain and Ireland, and the dominions thereto belonging, accord- 
ing to the statutes in Parliament agreed on. and the respective laws and 
customs of the same?” Anson, Law and Custom, ii. Pt. i. 236. 

(o) Select Chart., 117. 
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successor. This was a stretch of the king’s constitutional 
powers; and the attempt to bind men’s consciences more 
firmly by the triple repetition of the oath would seem to 
indicate his own distrust. A recommendation to the nation 
was all he could lawfully give, and it was a moot point 
whether even this recommendation had not been with- 
drawn on his deathbed (/>). Moreover, a woman was 
incapable of performing the martial duties which then 
appertained to royalty, and the acceptance of the Empress 
Matilda practically meant subjection to the rule of her 
husband, Geoffrey of Anjou — a man obnoxious to the 
Normans as an Angevin, to both English and Normans as 
a foreigner (7). On the third occasion when fealtv had 
been sworn to the Empress, her infant son, afterwards 
Henry II., was joined with her, and was nominated by 
his grandfather to be king after him. But, as the child 
was little more than two years old when the throne became 
vacant by Henry’s death, he was clearly ineligible. Such 
being the position of affairs, the prompt action of SiepJifin 
si.phoH. of Blois, Count of Mortain and Boulogne (r), his personal 
popularity with the men of London and Winchester, and 
the great influence of his brother Henry, Bishop of 
Winchester, ensured his election and coronation. r £p 
coll him a usurper is an abuse of the term. His election, 
like that of his uncle, Henry I., was, indeed, somewhat 
irregular, few only of the magnates being present (s); but 
, I the paucity of magnates was counterbalanced by the 
presence and support of the citizens of London, who might 
. fairly claim to speak on behalf of the commonalty of the 
realm (/), and the election was shortly afterwards con- 
firmed by the adhesion of the great body of the baronage, 
clerical and lay. In the second of Stephen’s charters his 

(/>) Gervasc of Canterbury, i. 94: Ralph dc Diccto. i. 218: cf. also Gcsta 
Stephani (Chronicles of the Reigns of Stephen. Henry II. and Richard I., 
edited How let t. Rolls Series), iii. 8-9. 

(q) Cont. Flor. Wig., quoted by Stubbs. Const. Hist. i. 345, n. 3. 

(r) Stephen was a younger son of Stephen, Count of Blois, by Adela, 
daughter of William the Conqueror. His wife. Matilda, was the daughter 
and heiress of Eustace;’ Count of Boulogne, by Mary, younger sister of 
Matilda, wife of Henry I., and niece of Edgar Atheling. 

(s) Will. Malmesb., Hist. Nov., i. § § 460—461 : Select Chart. 136. 

(t) Gesta Stephani. p. 5. Select Chart.. 136. Cf also Chron. A. -Sax., 

*. a. 1135. 
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title to the throne is somewhat elaborately set forth : "Dei 
gratia asseusu cleri et populi in regem Anglorum elect us. 
et a Willelmo Cantuariensi arcliiepiscopo et sanctae 
Romanae ecclesiae legato eonsecratus, et ab Innocentn* 
sanctae Romanae setlis pontitice confirmatus ” (if). Henry 
I., in a letter to Anselm notifying his accession to the 
throne, had in like manner declared himself “ nutu Dei a 
clero et a populo Angliae electus ” (.r). Both kings founded 
their title on the choice of the people. The confirmation 
by the pope was probably regarded, in Stephen’s case, as 
a tacit condonation of the breach of their oaths by the 
king, prelates, and barons, who had all sworn to the late 
King Henry to support his daughter’s claim. 

At the time of Stephen’s death, on October 25, 1154, 11 

Henry, Duke of Normandy, was absent from England. H“ 
returned on December 8, and after an interregnum of 
nearly two months, was elected and crowned king on the 
19th of the same month (y). He succeeded without 
opposition, not by hereditary descent, but by virtue of the') , 
recent compact of Winchester, ratified by the assent and ✓ 
homage of the baronage (z). The kingship was gradually !/■> 
passing out of the elective stage and becoming more feudal Jy. 
in character. Ob taining, h omage from all the feudatories «■ f< r' 
was^ thought to give a secure title. The election became, *•'' 
as it were, feudalised in form, and to a great extent in 
spirit also. The action of Henry I., in exacting homage 
and fealty, first to his son William and then to his daughter 
and grandson, has already been noticed. In a similar 
manner Stephen, in 1152, endeavoured, unsuccessfully, to 
secure the recognition of his son Eustace as heir to the 
throne; and Henry II. early procured the baronage to (hi 
homage, first to his young son William and then to hit 
son Henry. But he took a further and, as it turned out, 
most unfortunate step. Not satisfied with the homage of 
the baronage, which might be regarded as a prospective 
election, he borrowed from the practice of France and the 


(u) Statutes of the Realm— Charters of Liberties, p. 3. Select Chart. 143. 

(x) Anselm’s Letters, lib. iii., Ep. 41. Select Chart. 120. 

(y) " Ab omnibus electus est.” — Rob. de Monte, s. a. 1154. Cf. Will. 
Newb., ii. c. 1. Select Chart. 151. 

(z) Supra, p. 76. 
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Richard 1. 
I 189. 


•John. 

1190. 


/Empires of the East ami West the expedient of crowning 
the son during the lifetime of the father. The young 
Henry was twice solemnly crowned; on the first occasion 
in 1170, alone, and again, two years later, in company 
with his wife, daughter of Louis VII. of France. Under 
the sinister guidance of his father-in-law he soon assumed 
the position of a rival and an enemy rather than of an 
heir-apparent. 

It was only a few days before his death, on July 6, 1189, 
that Ilenry II. had recognised his eldest surviving son, 
Richard t'ceur-de-lion, as his successor. Richard remained 
absent from England about five weeks, engaged in receiving 
investiture of the duchy of Normandy (July 20), and in 
concluding a treaty with Philip of France. In the mean- 
time his mother. Queen Eleanor, issued a proclamation to 
the English, calling upon all freemen to take the oath of 
allegiance to her son Richard as “ Lord of England ” (a). 
No opposition of any kind was made by prelates, barons, 
oi people, and on September 3, three weeks after he had 
landed in England, Richard took the usual coronation 
oaths, and was duly anointed and crowned, with extra- 
ordinary splendour and formality, in the presence of the 
assembled “ archbishops, bishops, earls, barons, and 
a great multitude of knights ” (b). In the Annals of 
Dunstable he is said to have been “ elevated to the throne 
by hereditary right, after a solemn election bv the clergy 
and people ” (c), words which indicate the mixed notion 
of hereditary right and popular choice which was then 
beginning to prevail ((/). 

Richard I. died without issue on April 6, 1199. After 
an interregnum of a duration of about six weeks, his 
younger brother John, to whom the barons, hv Richard’s 


(а) Bened. Abbas, ii. 74. 75. 

(б) Ibid. ii. 78. Select Chart. 244. 

(c) Ann. Dunstapl., *. a. 1189 (Annales Monastici iii. p. 24). The 
earlier portions of the Annals of Dunstable down to 1201 appear to be prin- 
cipally derived from the Abbreviationes Cbronicorum, and the Imagines 
Histonarum of Ralph de Diceto. the latter an original work of a contem- 
porary. Hardy. Cat. of Brit. His.. 1871. iii. 252. 

(d) By the chroniclers Richard is termed " Earl " from his father's death 
nil ms mvestiture as Duke of Normandy on July 20, thenceforward " Duke 
Richard till his coronation on September 3. 1189. when he became for the 
nrst time Rex. His regnal years are reckoned only frem this date. 
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death -bed orders, had already sworn fealty (<•), succeeded 
to the throne, with “ a questionable title perfected by the 
election of the nation ” (/). Even in private inheritances 
the doctrine of representation, l»v which the issue ot a 
deceased elder brother would exclude the succession of the 
surviving younger brother, was as yet unsettled (y). In 
the succession to the crown of England the doctrine had 
never hitherto obtained. Nearly two centuries had still 
to elapse before this stage in the growth of hereditary 
right was distinctly marked by the unopposed succession oi 
Richard II. as heir to his grandfather (h). The claim of 
proximity of blood, which the uncle possessed, was much 
more obvious in early times than the subtle doctrine oi 
representative primogeniture; and he was usually far better 
fitted by age, experience, and personal authority, to under- 
take the onerous duties of mediaeval royalty. In England 
there appears to have been an absence of any feeling in 
favour of the boy Arthur of Brittany, son of John’s elder 
brother Geoffrey; while John’s claim was supported by the 
death-bed recommendation of the late king, the influence 
of the queen-mother, and the adherence of a numerous and 
influential party among the barons. He was elected king 
without opposition, and crowned at Westminster on May 27. 
At his election Archbishop Hubert, according to the account 
given by Matthew Paris, made a very remarkable speech, 
in which he declared the crown to be absolutely elective, 
giving even to the members of the royal stock no preference 
unless founded on their own personal merit (t). The truth 
of this incident has been doubted by some; but from the 
mouth of a zealous partisan the speech is by no means 
improbable. The archbishop, in fact, merely expressed, in 
very plain language indeed, what had been the theory of 


(e) Hovcden, iv. 83. 

(/) Stubbs, Select Chart. , Introductory Sketch, 32. 

( g ) Glanvill, lib. vii. c. 3. 

( h ) " No opitosition was made to the accession of Richard the Second, 
but there seems to have been a strong notion in men's minds that John of 
Gaunt sought to displace his nephew. In earlier times, as the eldest and 
most eminent of the surviving sons of Edward the Third, John would 
probably have been elected without any thought of the claims of young 
Richard.” — Freeman, Growth of Eng. Const., 213. 

(i) Matthew Paris, ii. 454; Select Chart. 265-6. 
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Henry III. 
1210 . 


Edward I. 
1272. 


flic constitution clown to tin* time of Karl Harold, in whose 
person the theory was practically exemplified; and what, if 
we except tin* denial nl any preference to members of the 
royal house, had actually been the ordinary practice both 
before and since the conquest (/,•). In the preamble of a 
charter issued l»v John shortly after his accession lie was 
careful to unite both his titles: “Cum ad regimen regni 
Angliae, (piod nobis jure com pet it haereditario, divina 
inisoricordia vocaverit, ot mcdiaiite tain cleri quam populi 
unanimi consensu et favore " (/). 

There was every probability that a justly incensed nation 
would have compelled the House of Anjou to yield the 
throne of England to a new dynasty, when the death of 
John on October 19, 1216, removed the chief cause of 
olYcnee, and gave his family one more chance before it 
was too late. The young Henry was hastily crowned at 
Gloucester on October 28 in the presence of the legate 
Gualo; but he owed his kingdom to t ho energy and states- 
manship of the regent Pembroke, who, by timely conces- 
sions, secured , with much difficulty, the adhesion of the 
majority of the nation (//*•). Arthur of Brittany had left a 
sister Eleanor, known as the ** damsel of Brittany,” who 
survived till 1241, but she seems never to have been 
regarded as having a claim to the succession. 

Down to Henry III. inclusive the reign of each king is 
dated from his coronation only. The interregnum between 
the death of the old and the coronation of the new king 
was always made as short as possible, in consequence of 
the serious inconvenience resulting from the doctrine that 
the king’s peace was interrupted during a vacancy of the 
throne. But when the coronation was delayed, as happened 




, : 

1 1 


ik) " Matthew Pans supposes that the archbishop, warn'd of John’s utter 
fai'hlexsness and foreseeing flic troubles of his reign, wished to impress upon 
him and upon the people that as an elected king he must do his duty under 
pain of forfeiture. But the speech of Hubert was probably in itself nothing 
more than a declaration of John's fitness to he elected, the recollection of 
which would naturally recur to those who heard it when they found out how 
unfit he was to reign. The enunciation, however, of the elective character 
of the royal dignity is of very great importance." — Stubbs, Const. Hist., 
i. 554. 

(h Ryrner. i. 75. 

• m i Supra , p. 114. 
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in the cases of Henry II., Richard I., ami John, who had 
each been absent in France at the death of his predecessor, 
the regal title was never assumed until the process of 
election and coronation had been gone through (//). I'ntil 
then they were only entitled “Dux Xormniiniac,” or, as 
Richard I. was styled in the proclamation issued by his 
mother — and also in a charter granted by him before 
his coronation, “ Dominus Angliae ” (o). Edward I. was 
the first king who reigned before his coronation. II is 
lather, Henry III. died on November 10, 1272, whilst 
Edward was absent in Palestine. Four days afterwards, 
when Henry was buried in Westminster Abbey, the Earl of 
Gloucester, with the prelates and barons, swore allegiance 
to Edward as king ( p ). His hereditary claim perfected by 
the fealty of the baronage — the old election in a feudal 
guise — appears to have been now regarded as conferring 
the name of king previous to coronation. But the idea of‘r 
election and the necessity for consent to a king’s accession j 
were still preserved. During the four days which elapsed 
between the death of Henry and the recognition of Edward 
as king, the throne was legally vacant. The new king's 
reign was dated not from the death of his father, hut 
from the day on which the oath of fealty was taken ( 7 ); 
and in the order for the proclamation of the king’s peace, 
issued in his name three days later by the Royal Council, 
Edward asserts the crown of England to have devolved 
upon him “ successione haereditaria ac procerum regni 
voluntate et fidelitate nobis praestita ” (r). Shortly after- 
wards the oath of fealty was renewed in a great assembly 

(n) Nicolas, Ckron. of Hist., 272 seq. 

(o) Archajologia, xxvii. 110. 

(p) Ann. Winton., p. 112. '* Magnates regni noininarunt Edward urn 

filium suuin in regcin.” Annul. Dunst., p. 254. *' Rccognovcrunt paternique 
ituccessorein honoris ordinaverunt." Rishangcr, p. 75. ** Norninare " and 
" ordinare ” imply much more than impassive acquiescence in the succession 
of an heir. 

( q ) Hardy, Introduction to Close Rolls, p. 136; Nicolas, Chronology of 
History, pp. 291-2; Allen, Royal Prerogative (ed. 1849), 40 seq. 

(r) Rymer, i. 497. ** For the first time," says Stubbs (Const. Hist., ii. 

107) of Edward I.’s accession, " the reign of the new king began, both in 
law and in fadt, from the death of bis predecessor." With all deference, 
however, to so eminent a historian, it is evident that although the hereditary 
claim of Edward was admitted without opposition, yet in law, and in fact, 
there was octually.no king for the space of four days. Indeed, the author 

12 


E.C.H. 
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held at Westminster after the feast of St. Hilary, 1273, 
and attended not only by all the prelates and other 
magnates of the kingdom, but by four representatives from 
each county and each city (.*). 


Edward II. 
1307. 


Hereditary 

succession 

established 


But subject 
to the para- 
mount right 
of Parliamen 
to settle the 
succession. 


In the proclamation issued on the accession of Edward IT. 
he was declared to he already king of England by descent 
I of heritage (*‘ ja roi d'Engleterre par descente de 
heritage *’), the words referring to the consent of the 
magnates of the realm being omitted (f). From henceforth 
flic old civil election dropped out, and hereditary succession 
became the established rule, subject, however, in cases 
of necessity, to the paramount power of parliament, not 
only to depose an individual sovereign, but also, for good 
reason, to set aside the direct line of descent and establish 
a now rovol stock (//). The ecclesiastical form of election 
by the clergy and people survived the civil form, and was 
maintained, in the coronation service, down to the accession 
of Henry VII I.: since whose time a mere recognition by 


ln«l just In-forc told lift tlint " bin reign began on the clay of bis father’s 
funeral.'* The fact that the regnal years of Edward were dated only from 
the day of hi** recognition as king l»v the baronage marks the persistence of 
the elective idea, and Hie difference still recognised between the kingship 
and a private inheritance. It is important not to antedate the steps in the 
development of the hereditary doctrine. As Edward I. was the first king 
who reigned before coronation , so Edward II. was the first whose reign 
is dated from the day following the death of his predecessor. The theory 
embodied in the legal maxim " the king never dies " is of still later growth. 
It may be said to have been practically accepted from the accession of the 
House of York: yet even Henry VIII. 's reign commenced on the day after 
the death of his father (Nicolas, Chron. of Hist.). From the accession of 
Edward VI. there has been no interregnum, however short, except only 
where the line of succession has been broken. 


(?) Ann. Winton., p. 113; Select Chart. 121. 

(I) Rymcr. ii. 1. Walsingbain (i. 110) says: " Succcssit. . . . non tarn 
jure hacreditario qiiam unanimi assensu procerum et magnatum." 

00 " Hereditary succession in monarchical states is nothing more than 
an expedient in government founded in wisdom, and tending to publick 
utility. And consequently whenever the safety of the whole requireth it. 
this expedient, like all rules of mere positive institution, must be subject 
to the confront of the supreme power in every state. . . . Title by descent 
was always esteemed by the legislature a wise expedient in government. 
But in cases of necessity, it was never thought to confer an indefeasible 
right. Because that would have been to defeat the end for the sake of the 
means ." — Sir Michael Foster, Discourses on Crown Law, p 405. 


Till-; SUCCESSION TO T1IE C 1IOWN. 


170 


the people is all that takes place (.r). The right of the 
National Assembly —whether acting as a technically con- 
stituted parliament, or as a convention of t lie estates of 
the realm — to regulate and vary the succession to the crown, 
has been constantly claimed and exercised whenever the 
safety and welfare of the kingdom have imperatively 
required it. The depositions l>y the witan of Sigebert in 
755 and of Etlielred the Unready in 1017, have already 
been referred to in a previous chapter (//). Since the 
Norman conquest there had hitherto been no actual 
case of formal deposition; but we have seen the barons 
under King John renouncing their allegiance and electing 
Louis, son of the King of F&nce, to he their king (c); 
and the misgovernment of Henry III. caused a change 
in the succession to be again mooted amongst the 
baronage. In 1327, however, Edward II. was formally 
deposed by the parliament which assembled at Westminster 
on January 7, 1327, after a bill of six articles, drawn up 
by Stratford, Bishop of Winchester, had been exhibited 
against him. These articles set forth as the reasons for 
his deposition, that he was devoid of the ability to govern, 
had suffered himself to be led in all things by evil coun- 
sellors, had neglected the business of the state, lost the 
crown of Scotland, broken his coronation oath, ruined his 
kingdom and people, and that there appeared no hope of 
his amendment. The parliament therefore resolved that 
the Lord Edward, the king’s eldest son, should immediately 
take upon him the government of the kingdom and he 
crowned king. As an additional precaution, the queen’s 
advisers determined to procure a formal resignation from 


(x) The form for the coronation of Henry VIII., drawn up by that kin*; 
himself, has been preserved. Hereditary right and elective right are set 
forth in equally strong terms. Prince Henry is described as " rightful! 
and undoubted enheritour by the lawes of God and man," but also as 
*' electe, chosen and required by all the thre estates of this lande, to take 
uppon hym the seid corouno and royall dignitie." The assent of the people 
is asked thus : '* Woll ye serve at this tyme, and geve your wills and assents 
to the same consecration, enunction and coronacion? WhercuntO the 
people shall say with a gretc voyce. Ye, Ye, Ye; So be it; Kyng Henry, 
Kyng Henry.” — Maskell, Mon. Ritual., ii. 75, n. 15; Freeman. Norm. Conq., 
iii. 627. 

( V ) Supra, p. 27. 

(z) Supra, p. 114. 


Deposition 
of I'M ward II. 
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1827. 


House of 
TjniicnxU'r. 
Deposition of 
Hichnrri II. 

i mi. 



Edward II. On January 20 a deputation of prelates, carls, 
barons, abbots, and two judges, waited on the king, then 
a prisoner in Kenilworth Castle, and, after notifying to 
him the resolution of parliament, obtained his consent to 
the election of li is son. Then Sir William Trussell, in 
the name of the rest, and as procurator for the whole 
parliament, renounced the homage and fealty which the 
members had severally made to the king, and declared that 
they should thereafter account him as .a private person 
without any manner of royal dignity. The ceremony 
ended by Sir Thomas Mount, the steward of the household, 
breaking his staff of office, as a sign that his master had 
ceased to reign as completely as if he were dead (tf). 

In the proelamation of his peace issued on January 24, 
the twofold title of Edward III., derived from the common 
counsel and consent of the estates of the realm and the 
resignation of his father, is carefully set forth. On 
January 20 lie was crowned at Westminster (/>). 

The deposition of Richard II., in 1390, was preceded, as 
in Edward If.'s case, by a so-called voluntary resignation, 
and accompanied bv Henry of Lancaster's very remarkable 
claim to the crown, in which an insinuated priority of 
descent from Henry III., a right of conquest, and the mis- 
government of Richard are artfully combined. But the 
power of the National Assembly to depose and elect the 
sovereign is brought out with peculiar distinctness in the 
official record entered on the parliamentary rolls. The 
parliament which deposed him was summoned to meet on 
September 30, by writs issued in Richard’s name on 
August 19, the same day on which he met the Duke of 
Lancaster at Flint. Richard, while a prisoner in the 


Tower, executed a formal deed of resignation on September 
29, which was presented to the parliament assembled on 
the following day. The resignation of the king was held 
; to have the technically legal effect of dissolving the jjarlia- 


U) T. de la Moor, pp. 600. 601; Knighton, i. 143: and see Stubbs. 
Const. Hist., ii. 380. 

(b) Iiymer, ii. 083, 084. 
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ment as soon as it had met (c), hut the Assembly, as the 
representative of the estates of the realm, accepted the 
resignation, deposed the king, and elected his successor. 
In the record of the proceedings, after reciting Richard's 
resignation of the crown, the crimes of which he had been 
guilty, and his general unfitness to be king, the formula 
of deposition runs: “ Propter praemissa, et eorum praetextu, 
ah omni dignitate et- honore regiis, si quid dignitatis et 
honoris hujusmodi in eo remanserit, merito deponendum 
pronunciamus, decernimus, et declaramus. et ipsum similt 
cautela deponimus.” The throne is thep declared vacant : 
“ ut constabat de praeinissis, et eorum occasione regnum 
Angliae, cum pertinentiis suis vacare.” Finally the crown 
is granted to Henry: “ ut Dux praefatus super eos regnaret 
unanimiter concesserunt ” (d). The election of Henry IV. 
was of course determined by special circumstances, yet 
in one aspect it was but a recurrence to the ancient practice 
of choosing the worthiest member of the royal house to fill 
the throne, to the exclusion of the nearest lineal heir who 
was a minor («). The accession of Richard II. d-TM had 
been, as we have seen, the first instance, in the succession 
to the crown of England, where the claim of representa- 
tive primogeniture was preferred to that of p«> I 
blood “The next lineal heir, on the deposition of E h 
II., was the child Edmund Mortimer, Earl of March, h< 
great-great-grandson of Edward III., trough PM'PP®. 
daughter of Lionel, Duke of Clarence second son of that 
king ; while Henry IV., the elect of the people was h< 
son of John of Gaunt, and grandson of Edward III., < 
prime of life, and distinguished ,n both a-ms and counc h 
Under Hen^ IV. the right of succession to the crown was 
settled, altered, and re-settled no less than four times. 


*1 


<c, Fresh writs were contend, - 

same assembly to meet as a parliament six da>s later. 

Dignity of a Peer, iv. 768. 

(d) Rot. Pari., iii. 422-423. considers that tho deposition of 

(e) Maitland, Const. Hist., PP- significance than the deposition of 

Richard H. has a greater ^ not thoae of worthless- 

Edward II., in that tho charges „ , , •• The revolution, if 

ness, but accuse him of having 

such we call it, is in this case a pro g 


Election •( 
Henry IV. 


Tho crown 
entailed on 
Henry IV. 
iiml his issue. 
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Settling Act*. 


House of 
York. 


his first parliament I lie same which had deposed Richard 
II. on September -H) and re-assembled under the new kind's 
writs on October (>, 1 -‘55151- - the Lord Henry, Prince of 
Wales, with the assent of the lords spiritual and temporal 
and all the commons, was “created and ordained Heir 
Apparent, to have and enjoy the Realm in time to come 
when God it should will “ (/). Four years afterwards, 
by an Act (•» lien. I\ .) passed in the parliament which 
met at Westminster on January 14. 1404, the succession 
was entailed upon the Prince of Wales and the heirs of his 
body, and in default upon his brothers, the other sons of 
the king, and their issue in order of seniority (//). In 
addition to his four sons. Henry, Thomas. John, and 
Humphrey, Henry IV. had two daughters who appear to 
have been intentionally ignored in this settlement; the 
daughters of his sons were, however, capable of inheriting 
under the entail. Two years later it seems to have been 
thought desirable to exclude these also, probably with a 
view to negativing the right of succession through females, 
which was the basis of title of the young Karl of March. 
Accordingly, on June 7. 1400, an Act was passed resettling 
the crowns of Kngland and France on the king and the 
heirs male of his body (//); but this restriction being quickly 
perceived to involve certain inconvenient consequences, the 
last Act was repealed on December 22 in that same 
year, and the crown was finally settled upon King Henry 
and the heirs of his body, thus admitting into the line of 
succession not only his sons and their issue, female as well 
as male, but also his daughters and their descendants (i). 

'1 he House of Lancaster reigned for more than sixty 
a years by a good parliamentary title. The House of York, 
Ijby whom the doctrine of indefeasible hereditary right was 
‘first promulgated, in order to justify their claims to the 


if) Rot. Pari., iii. 131. 

ig) Hot. Pari., iii. 525. 

The distinction between the generic term " heirs." denoting all heirs, 
collateral as well as lineal, and the specific term " heirs of the body," which 
is restricted .to lineal heirs alone, is sometimes overlooked. 

(h) Rot. Pari., iii. 575. 576. 

'0 (7 Hen. IV. c. 2.» The reason for the change is given in the recited 
petition of the Lords and Commons. Rot. Pari., iii. 581. 
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throne (/•), owed their success far less to that doctrine 
than to their intense personal popularity, their descent in 
the male line from Edward 111., and the dislike which 
Henry VI. and his consort Margaret had excited amongst 
the people. The War of the Roses was not simply a 
dynastic contest. It arose from various causes, ecclesias- 
tical, social, and political. The House of York placed 
itself at the head of the popular part}- in resisting the 
ecclesiastical and aristocratic policy with which the House 
of Lancaster had ultimately become identified, and bv so 
doing gained a degree of power and influence which no 
mere genealogical claim would have afforded it. The 
right of parliament to decide the question of succession was 
tacitly admitted by Richard Duke of \ ork himself, when, 
in 1460, he personally urged his claim before that assembly, 
and accepted a compromise confirming the crown to Henry 
VI. for life, and acknowledging Duke Richard as heir- I)ep(wition of 
apparent in place of Henry's son (I). From the day of the Henry VI. 
battle of Wakefield (December 30, 1400), when Richard of 
York was slain, King Henry was regarded by the adherents IV . 
of the White Rose as having forfeited the crown through 
his breach of the parliamentary compromise. He was 
deposed by an assembly, of Yorkist prelates and barons at 
London, on March 3, 1461; and Edward, son of the late 
Duke of York, was elected king, as well by the select 
assembly as by a popular vote of soldiers and citizens 
assembled in St. John’s fields, Clerkenwell. On the 4th 
he went in procession to Westminster and was proclaimed 
king as Edward IV. (m). The crown was in reality seized 
by Edw ard flagrante hello , and it was not until after his 

( k ) ** The Crown having been entailed by Act of Parliament (7 Hen. J \ . 
q 2) on Henry IV. and bis issue, the House of York saw itself totally 
excluded, unless its pretensions could be supported by a till c paramoun 
to the power of Parliament. Proximity in blood was i s only refuge, and to 
that the partisans of that house resorted. — Sir Michael hosier. Crown Law . 

P (t) 03 Rot Pari., v. 375—378. Among the objections drawn up and formally 
propounded by the Lords in answer to the Duke of York's claim was the 
assertion that the statutes settling the crown on the House of Lancaster 
were of so high authority as " to defeat any manner of title made to any 

Bv^the advice of the Lords Spiritual and Temporal, and by the 
election of the Commons." Gregory, Chrou. (Collections of a London 
Citizen, cd. Gairdner, Camden Soc., 1676), p. 215. 
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victory at Towton on March 20, which put an end to all 
competition, that he can ho said to have obtained actual 
possession of the sovereignty. His first parliament, how- 
ever (whose meeting was delayed by the troubled state of 
the kingdom till November 4), adopting the Yorkist theory 
of indefensible hereditary right, found no difficulty in 
fixing the commencement of his reign at March 4, and 
in declaring the sovereigns of the House of Lancaster to 
have lieen usurpers and “pretensed kings (w). 

During the brief Lancastrian restoration (October 1470 — 
April 1471) the crown was re-settled by Parliament on 
Henry VI. and his issue male, with remainder in default 
of such issue, to (ieorge, Duke of Clarence, brother of 
Kdward IV., and his heirs («). 

Whatever may he thought of tin* claim of Richard 1 1 1. (/>). 
it appeals certain that his accession was in accordance 
with the wishes of I lie main body of the nation, and, 
like Kdward IV.. lie was acknowledged by a show ol 
popular election. The “many and divers lords spiritual 
and temporal and other nobles and notable persons of the 
commons, in great multitude," who, on June 25, 1483, 
presented a i ol I of parchment to Richard inviting him to 
accept the crown, professed to act “ on the behalf and in 


hi 1 Kdw. IV. r. I. 

(«») " Thai if ili«- said Her.ry. a ml Kdward his first begotten son, died 
without e Issue Main of their** Italy , that tin* acid Duke and his Hcircs. 
sliuldc he Kynge of this Emtio." Uot. Perl., vi. 101. This Act is known 
only l>v the reference to it in flic statu'c (17 I’dw. IV.. 1177), by which it 
was rcp-aled. 'J’lic petition <*f the ('ominous on which the repealing statute 
is foumled is curious, and well brings out I be Yorkist theory : “ That where 
in your mooU dolorous absence onto of this your Roamc, in the parties of 
Holond lievng. and afore your moost victorious regresse into this same 
your Iteamc. in a preicnsed Parlrrncnt. unlanfullv and by usurped auctorite 
summoned and called bv your Rebel! and Ennemye Henry tlic Vlth, late 
in dede and not in right Kyng of Englond. liolden here at your Paloys of 
Westm*. the xxvi day of Xovcmbr*. the ixtli ycre of your moost noble 
reigne. under the colored title of the said Henry from the bcgynnyng of 
this pretensed reigne. and of the readeption of his usurped power and 
estate the first, dyvers and many maters were treated, commoned and 
opened, to the anvntifvng and dislicritaunec of You. S'overaignc I/ortl. 
and of your Roiall bloode." Ac. Rot. I’arl.. vi. 101. 

(p) Richard III. founded his claim on (1) an alleged pre-contract of 
marriage of Edward IV.. which rendered his issue by "dame Elizabeth 
(rray illegitimate; (2l the attainder of the Duke of Clarence, by which 
his children were debarred from the surcession ; and (3) the misgovern- 
ment of Edward IV. Rot. Tarl.. vi. 240, 241. 
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the name of the three estates of this realm of England," 
and declared “ we have chosen you into our king and 
soveraignc lord, to whom we know for certain it 
appertaincth of inheritance so to he chosen.” The dangers 
of a long minority, and a widespread jealousy of the 
Woodville family, would seem to have caused the claims 
of the uncle to prevail, for the last time in English history, 
over those of a bov nephew. His first and only parliament, 
after reciting “ how that the court of parliament is 
of such authority and the people of this land of such 
nature and disposition, as experience teacheth that mani- 
festation and declaration of any truth or right made bv 
the three estates of this realm assembled in parliament, 
and by authority of the same, makcth before all other things 
most faith and certainty,” proceeded to declare Richard 

very and undoubted king of this realm of England, as 
well by right of consanguinity and inheritance as by lawful 
election, consecration and coronation”; and entailed 
the crown on the heirs of his body, particularly his son 
Edward, Prince of Wales, who was thereby declared heir- 
apparent ( q ). 

Henry Tudor, who in default of a legitimate heir of the 
House of Lancaster, was recognised, without any legal 


hereditary claim, as the head of the Lancastrian party, 
obtained the crown partly by the victor}' at Bosworth 
(August 22, J485), hut mainly by the general acquiescence 
of the nation. His best and only legal title was the Act of 
Parliament by which it was ordained and enacted with the 
assent of the lords and at the request of the commons “ that 
the inheritance of the crowns of the realms of England and 
of France, with all the pre-eminence and dignity royal to 
the same pertaining, and all other se.gneurics to the king 
belonging beyond the sea with the appertenances thereto 
in any wise due or pertaining be rest, remain, and abide 
in the most royal person of our now Sovereign Lord King 
Henry the Vllth and in the heirs of his body lawfully 
coming perpetually with the Grace of God so to endure 
and in none other” (r). “Words.” remarks Hallam, 
“ studiously ambiguous, which while they avoid the nsser- 


I’li,- crown 
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tion of an hereditary light that the public, voice repelled, 
were meant to create a parliamentary title, before which 
the pretensions of lineal descent were to give way ” (s). 
Henry VII. was, in fact, made by parliament the stock of 
a new dynasty, to the exclusion of the whole house of 
York; b\it the hereditary claims of that house were happily 
merged in the parliamentary title of the Tudors by the 
subsequent marriage of the kilter with the daughter of 
Edward IV. (/). 

In the reign of Henry VIII. the succession to the crown 
menu of the was repea ted I v altered bv legislative enactment, 
succession in (1) y W l||e , {oV;ll Succession Act of 2') Hen. VIII. e. 22. 
H.nrv viii. passed on the occasion of the king's marriage with Anne 
liolcyn, the crown was entailed on the king's issue male, 
" and for default ol such sons of your body begotten, . . . 
that then the said imperial Crown . . . shall he to the 
issue female between your Majestv and your most dear and 
entirely beloved wife Queen Anne begotten, that is to say, 
first, to the eldest issue female, which is the Lady Eliza- 
beth, now prineess . . . and so from issue female to issue 
female, and t»» their heirs of their bodies, one after another, 
by course ol inheritance, according to their ages, as the 
Crown of England hath been accustomed and ought to go, 
in cases when there he heirs females to the same " (?/). 

(2) Subsequently to the king's marriage with Lady Jane 
Seymour, parliament, in the plenitude of its sovereign 
authority, passed an Act ( r) by which (after declaring the 
king's marriage with Queen Katherine void, and his 
marriage with Anne Holeyn likewise void, and the issue 
of both marriages illegitimate) the crown was entailed oil 
the sons of the king and Queen Jane successively and the 
heirs of their bodies, with remainder to the king’s sous 
by any future wife in like manner, and on failure of such 
issue, to the daughters of the king and queen successively 
and their issue. Anil after reciting that if the king should 

(*> Const. Hist., i. s. 

(0 The words of i| K - Art sell ling the crown upon Henry VII. have been 
substantially earned mil. every subsequent sovereign of England having 
been a descendant— all hough not, since the Revolution, “ heir "—of hi* 
body. 

Oo Tanner. Tudor Const. Documents. .182 xeq. 

(x) 28 Hen. VIII. c. 7. Tanner op. cil . IS'J seq. 
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(lie without lawful issue, no provision having been made in 
his lifetime touching the succession, the realm in that case 
would be destitute of a lawful governor, “ or else porcase 
encumbered with such a person that would covet to aspire 
1 o tlie same, whom the subjects of this realm shall not find 
in their hearts to love, dread, and obediently serve as their 
sovereign lord (*/), the Act proceeds to bestow upon the 
king the extraordinary power, in default of lawful issue 
of his body, to limit the crown, by letters patent, or by his 
last will made in writing and signed with his band, to such 
person or persons in possession and remainder, and according 
to such order or condition, as he should judge expedient. 
Not even a preference for persons of royal descent was 
reserved, but it was declared that t ho persons so to lie 
appointed should enjoy the crown as il they “ had been 
lawful heirs to the imperial Crown of this realm and as it 
the same crown of this realm had been given and limited to 
them plainly and particularly l»v special names and sufficient 
terms and words by the full and immediate authority of 
this your High Court of Parliament *’ (z). 

(3) By a later Act (a), after reciting the previous statute, 
Henry’s two daughters, Mary and Elizabeth, were put into 
the entail next after the lawful issue male or female of the 
king and Prince Edward, but subject to such conditions 


(y) " This seemeth to be pointed at James V. of Scotland, who was at 
this time the next in succession upon failure of the king's issue; not barely 
as being descended from the union of the two Roses, but under a pania- 
mentary entail in favour of Henry VII. and the heirs of his body made 

before that union took place Notwithalanding the near relation the 

house of Stuart stood in to the Crown of England, Scotland was. during all 
King Henry's reign, the same detested enemy it had been for ages past : 
and a national prejudice operated in both kingdoms as Btrongly as ever. - 

Foster, Crown Law, 407 n. . .. , 

(*) These alternatives, ** as if they had been lawful heirs, or as if the 
Crown lmd been given by Parliament." iud.cate the tw-o pr.ncplce upon 
which the succession haa rested since the Crown ceased to be purely elect, ve. 
Foster (Cr. Law, 408) enunciates them thus : That, no Act of the Lc , »• 
lature intervening, the Crown and royal d.gn.ty ought to descend from 
anceetor to hoir in a certain established course of descent but tl at th.s 
course of descent is subject to the controul of the Legislature •''„!!!_ he 
deposition of a reigning sovereign is necessary as in ames • 

“ legislature " must be taken as synonymous with tho estates of 

GO 85 Hen. VIII. c. 1. strongly enforced by I Edw. VI. c. 12. Tanner. 
398, 404. 
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as the king should, by letters patent or his last will, 
appoint. In the event oi their failing to perform the 
conditions, or dying without issue, the king was again 
empowered to limit the succession as by the last Act. 

The second Succession Act had declared Mary and 
Elizabeth to he illegitimate. The third, upon a supposition 
of their illegitimacy, now postponed them even to all 
•he lawful issue female of the king; but yet in default of 
lawful issue of the king and Prince Edward, it limited 
the crown to the illegitimate daughters of the king and 
i heir issue in preference to all the other descendants of 
Henry VTI. (h). 

In exercise of the power given to him by these Acts 
of Parliament (r), Henry VIII. devised the crown, in 
lemainder, on failure of issue of his three children, to the 
heirs of the body of his younger sister, Marv, Duchess of 
Suffolk, thus postponing the descendants of his elder sister, 
Margaret, Queen of Scots (✓/). 

Edward VI., Marv, and Elizabeth, succeeded each other 
or* the throne in strict accordance with, and by virtue of, 
the parliamentary entail. On the accession of Queen Mary 
an Act was passed (1 Mary, st. 2, c. 1) repealing, as far 
as concerned herself, all t he Acts which stood in the way 
of her legitimacy, and declaring the marriage of her father 
and mother valid, the sentence of divorce a nullity, and 
that she was the legitimate issue of the king. 

On the first notice of Mary’s death, Elizabeth was pro- 
claimed, by order of the House of Lords then sitting, true 
and lawful heir to the crown according to the act of 
succession of the 35th year of Henry VIII. (c). Whatever 


(6) The legitimacy of each of the daughters of Henry VI IT. was liable to 
dispute, and it is impossible, on any theory, to support the legitimacy of 
both. Their illegitimacy was, however, taken out of the ordinary category 
by the fact that the mother of each was acknowledged as a lawful wife at 
the time of the daughter's birth. 

fc) The full and immediate authority of tho legislature in the matter or 
the succession must have been presupj**sed as a matter past all dispute; 
otherwise a delegation of that authority would have been no better than an 
idle, vain, and ineffectual parade, an insult upon common sense and an 
affront to the king himself.**— Foster. Crown Haw, 410. 

(d) On the validity of Henry VIII. 'a will, see Pollard. Political Hist., 5-6. 
ie) Foster. Crown Law, 409. 
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other title the queen might he presumed to have, her 
parliamentary title was clearly the one on which she relied. 
Discarding the precedent set l>v her sister, she suffered ail 
altercation about the marriage of her lather and mother, 
and the subsequent divorce, to sink into oblivion. The 
Act passed on her accession, though vaguely asserting in 
general terms her descent from the blood royal and that 
she was as fully entitled as her father or brother had 
been (which was perfectly true, since each reigned by a 
good parliamentary title), declared in guarded and limited 
terms that she was as fully entitled as her sister was 
at any time since the statute of the doth year of King 
Henry VIII. (/). 

So completely established, in the time of Elizabeth, was 
the power of parliament to alter the line of succession, 
that it was expressly enacted by statute that if any person 
should affirm or maintain that the laws and statutes did 
not bind the right of the crown and the descent, limitation, 
inheritance, and government thereof, his offence should 
be high treason. To affirm, by any book or work written 
or printed (before the same should he so established and 
affirmed by Act of Parliament), that any one particular 
person was or ought to he heir and successor to the queen, 
involved imprisonment for a year, and for the second 
offence, the penalties of yramunire ( g ). 

On the death of Elizabeth, the Council of the late queen 
proclaimed as her successor, James, King of Scots the 
heir of Margaret, elder sister of Henry VIII. As the claim 
of the House of Suffolk under the will of Hemy VIII.. 
and the Acts of Parliament authorising him to dispose oi 


(/) 1 Eliz. c. 3. Prothero. Statutes and Const. Documents. 21. " 

declaration so guarded and limited scemcth strongly to imply, either a 
in the judgment of Parliament Queen Mary had no title antecedent o tha 
Act (83 Hen. VIII.), or that Elizabeth, having no other, it * as thought 
but decent to put the sistors upon an equal footing, as former Parhamcn 
had done." — Foster, Crown Law, 400. ■ 

<«,) 13 Eliz. c. 1. Prothero. 57. The penalty for every person , .o ^-o.np 
or maintaining after the deeea.se of the Queen, was forfeiture of g^I« “d 
chattels only. Thi. clause as to the power of parliament in the "d and 
succession was. in substance and with almost identical words, revived and 
reenacted by 4 4 5 of Anne, c. 20, and G of Anuc, c. 41. 
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the crown, was legally indisputable, the first king of the 
House of Stuart was in the eye of the law a usurper. 
But the proclamation of the Council, which in itself could 
give no right, was voluntarily ratified by the popular 
voice; and after the ceremony of his coronation had been 
performed, an Act of his first parliament made him, what 
he had not up to that time been, a legitimate sovereign (h). 

James I. was the twenty-third occupant of the English 
ih rone since the death of William the Conqueror. Of that 
number, twelve had succeeded to (he throne not being 
legal heirs of the Conqueror, according to the doctrine of 
primogenitaiy succession, and three more, although legal 
primogenitary heirs, had not succeeded in the regular 
course of descent (/). Edward II. and Richard IT. had 
been solemnly deposed by parliament, and on the latter 
occasion the throne itself was declared to he vacant (/«). 
The line of succession had on several occasions been altered, 
as we have seen, bv the authority of parliament. Yet in 
t he teeth of these facts, the lawyers and divines of the 
Stuart period laboured to establish the doctrine of an 
indefeasible hereditary right to the crown. But even the 
ultra-royalist and reactionary House of Commons under 
Charles IT. attempted to assert the right of parliament to 
alter the succession by twice passing, in 1079 and 1080, the 
bill for the exclusion of the Duke of York from the throne, 
•a A t length in 1088 all doubts as to the power of parliament 
*to regulate the succession as it should think fit, were finally 
Uet at rest by the 44 glorious revolution ” which overturned 
the Stuart dynasty, and once more set an elective king 


( h ) l Jac. I. c. 1. Protlicro, 250. 

(i) The twelve not primogenitary heirs of the Conqueror were: Wil- 
liam II., Henry I.. Stephen. John, Henry III.. Henry IV., Henry V., 
Henry VI., Richard III., Henry VII., Mary. Elizabeth. The three who 
although primogenitary heirs did not succeed in the regular course of 
descent were : Henry II., Edward III., Edward IV. To these latter wc 
ought to add James himself; for since Mary and Elizabeth had both been 
declared illegitimate by Act of Parliament, and since in any case one of 
them must have been so, the hereditary right of James, as well as that of 
his mother Mary Queen of Scots, had, in the view of the upholders of 
indefeasible primogenitary succession, been postponed to a mere parliamen- 
tary title. 

(k) Walsinghara, ii. 237. 
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upon the throne. Both Houses of the Convention Parlia- 
ment concurred in a resolution “That K i up: .lames 11. 
having* endeavoured to subvert the constitution «>l this 
kingdom, by breaking the original contract between king 
and people, and by the advice of jesuits and other wicked 
persons, having violated the fundamental laws, and having 
withdrawn himself out of the kingdom, has abdicated the 
government, and that the throne is thereby vacant (I). 
In the Declaration of Rights, the final resolution to which 
both Houses came on February Id, it was determined 
-That William and Mary, Prince and Princess of Orange, 
he, and he declared, King and Queen of England, France, 
and Ireland, and the dominions thereunto belonging, to 
hold the crown and royal dignity of the said kingdoms and 
dominions to them the said Prince and Princess during 
their lives and the life of the survivor of them; and that 
the sole and full exercise of the regal power be only in. 
and executed by, the said Prince of Orange, in the names 
of the said Prince and Princess during their joint lives: 
and after their decease the said crown and royal dignity of 
the said kingdoms and dominions to he to the heirs of 
the body of the said Princess; for default of such issue, 
to the Princess Anne of Denmark, and the heirs of her 
body; and for default of such issue, to the heirs of the body 
of the said Prince of Orange ” (m). 


of .1:11111- 


Klcciioii 

William 

Oi.ui"*.. 


(I) Commons' Journal,, x. 14. The ■'original contract " J^n^onc 
and people which i, here solemnly asserted ,s a, utterly d.so d »[ 
foundation as the opposite principle of divine rig i , . ' • lnor!l , 

of Whcwell. ’* it may be a convenient form for the ixprc 
truths." — Sec Maine. Ancient Law, 317. in t i,„ «;ii 

the crown and government of tbi. realm; and in all such case, the peop e 
shall be absolved from their allegiance, and the erown sh.l descend o e 

next Protestant heir, (fn/ru. eh. xv.) Hallam (Const. H M i Jf)> thus 

sum. up the changes effected by the Convention JLlot 

nouneed, under the slight disguise of a word unusual in the anguoRc 
English law. that the actual sovereign had forfeited h.s right to the n tion » 
allegiance. It swept awav by the same vote the reversion of h.s posterity 
and of those who could claim the inheritance of the Crown. It dec 
that, during an interval of nearly two months there was no King o 
England; the monarchy lying, as it were, in abeyance from the 23rd 
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Queen Mary died i;i lti'U without issue, and William, 
in accordance with flu* Act for settling the succession to 
the crown, became sole ruler. On the death, in 1700, of 
the young lluke of Gloucester, son of the Princess Anne 
and Prince George of Denmark, (lie manifest probability 
lhat the entail established would come to an end at the 
decease of the king and the Princess Anno, rendered it again 
necessary that parliament should exercise its power of 
settling the succession. Its freedom of choice was unlimited. 


The resolution of the Convention Parliament which declared 
the throne of James II. to he ** vacant, ” abrogated by 
implication the hereditary right to the succession previously 
existing in the descendants of Henry VII. Put the wisdom 
was obvious of deviating no farther than the welfare of 
ihe nation absolutely demanded from the old hereditary 
line. Passing over therefore the children of James II., 
the Duchess of Savoy, daughter of Henrietta. Duchess of 
Orleans, and the elder children of Elizabeth, wife of the 
Kleetor Palatine, parliament selected the Electress Sophia 
of Hanover, the nearest heir who professed the protestanr 
faith, as the root of a new royal line. By an Act of 
Settlement (/i), all prior claims of inheritance, save the 
existing entail in favour of the issue of (lie Princess Anne 
and of King William being set aside and annulled, the 
crown was settled on the “ Princess Sophia, Elect ress and 
Duchess Dowager of lfanover. daughter of the most 
excellent Princess Elizabeth, late Queen of Bohemia, 
daughter of our late sovereign lord King James the First 
of happy memory,” and “ the heirs of her body hoiug 
Protestants ” (o). 

Taking a brief retrospect of the ground travelled over in 
this chapter, and summing up the results of the detailed 


December to the 13th of February. It bestowed the Crown on William, 
jointly with his wife indeed, but bo that her participation in the sovereignty 
should he only in name. It postponed the succession of the Princess Anne 
during his life. Lastly, it made no provision for any future devolution of 
the Crown in failure of issue from those to whom it was thus limited, 
leaving that to the wisdom of future Parliaments.” 

(n) 12 & 13 Will. III. c . 2; infra, ch. xvi. 

fo) A provision settling the reversion to the crown on the Klectress Sophia 
had been inserted, by the House of Lords, in the Bill of Rights, but the 
commons rejected it without a division. Pari. Hist., v. 339. 
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investigation in which wo have boon engaged, the facts as 

to the succession to the crown mav ho broadly stated as 

% % 

follows : — 

In its origin the kingship of the English was distinctly 
elective, but with a restriction of choice, in all ordinary 
cases, to the members of one royal house. At the Norman 
conquest a new royal stock was substituted for the ancient 
line of Cerdic, but the elective character of the kingship 
continued unaltered. In .form the election was, indeed, 
presently modified bv the prevailing feudalism, and the 
vote of the witenagemot was then represented by the 
proffered homage and fealty of the magnates of the realm. 
B ut in addition to election, the ecclesiastical ceremony ofj 
coronation was throughout essential to the acquisition of- 
the regal status, and in the coronation service the form of 
election was again gone through, nominally, this time, 
by the whole people. The accession of Edward I. marks 
the earliest important innovation. He was the first king 
who reigned before his coronation. The doctrine of 
hereditary right, which gradually arose as the personal 
idea of kingship was superseded by the territorial idea, 
had now largely obscured the elective character of the 
kingship, and its true nature as an office or trust as dis- 
tinguished from a mere discendible property. But this 
obscuration was never total. The hereditary right of the 
heir was not a right to succeed as to an estate, but a right 
to be elected king. Its nature was well expressed by the 
representatives of the three estates when they declared to 
Richard III. in 1483 that they had " chosen him into their 
king to whom they knew it appertained of inheritance so 
to be chosen. ” The difference, though apparently a slight 
one in its practical effect, in reality is of considerable 
importance as marking the persistence of the elective and 
fiduciary character of the kingship. 

Edward I. had been recognised as king four days after 
the death of his father. The accession of Edward II. on 
the day following his father’s decease marks a further 
advance in the hereditary doctrine; an advance, however, 
which was more than neutralised by the revival of the right 
of deposition. By the unopposed succession of Richard II. 
to the exclusion of his uncles, the right of representative 

13 


E.C.H. 
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/'primogeniture was for the first time asserted in the 
devolution of the crown. But as in the ease of Edward II., 
so in the ease of Richard, no sooner had the doctrine of 
strict hereditary descent progressed another step, than it 
was met hy the reassertion of the right of parliament to 
depose the sovereign, and by the negation of any inde- 
feasible right of primogeniture, through the election of 
Henry of Lancaster. 

j It was by tlie House of York that the doctrine of inde- 
I feasible hereditary right was first propounded in its full 
lon e and significance. The crown seems to have been bv 
them actually regarded as a private estate for their own 
personal benefit. Yet even Edward TV. sought and obtained 
a parliamentary confirmation of his title: and when, a 
cjuarter of a century later, the crown was settled on Henry 
\ II. and his issue, to the exclusion of the whole House of 
York, the kingship was replaced on its elective basis. 

The elective right of parliament, however, was now exer- 
cised not periodically on the death of each sovereign — 
hereditary succession having been the normal rule from the 
accession of Edward II. at the latest — but whenever it 
became necessary to elect a new royal stock, as in the case 
of Henry l\. and of Henry VII. By the marriage of 
Henry VII. with Elizabeth of Y’ork. what may he termed 
the “ legitimate ” claims of that house were transmitted to 
all her descendants; yet the right of parliament to alter the 
succession was never more signally asserted than in the Act 
which conferred upon King Henry VIII. unlimited power 
to nominate his successor. James I., coming to the throne 
without a legal title, attempted to revive the Yorkist theory 
ot hereditary right. In the rec’tals of the Act of Parliament 
by which the crown was settled upon him, care was taken to 
carry back his pedigree to Elizabeth, daughter of Edward 
I\ ., and to omit all mention of the entail upon Henry VII. 
and his issue. But the theory of indefeasible hereditary 
right, fortified as it was by the Stuart addition of a sanction 
jine thvnio , utterly failed to take permanent root, and was 
finally extirpated by the Revolution of 1G88 and the subse- 
quent Act of Settlement, which entailed the crown on the 
descendants of Sophia of Hanover. In that statute, parlia- 
ment, for the last time in our history, exercised its 
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paramount right to settle the succession to the crown: a 
right founded not only in reason, hut in the ancient prin- 
ciples of our constitution, and supported by long usage and 
a uniformity of theory and practice for centuries prior to 
the Revolution (/>). 

(p) •* For these deviations from the legitimate succession in the male 
line in favour of daughters, legal construction was obliged to resort to legal 
fictions and to a deduction ex necessitate rci to reduce the breach that had 
been made in the fixed rules of hereditary descent to its lowest possible 
significance, and. so far as human prudence and wisdom could effect this, 
to avoid dangerous precedents for the future. Blackstonc builds up from 
this process his four positions concerning the royal title : (1) that the Crown 
is hereditary ; (2) hereditary in its own manner (analogous to the descent in 
real estate); (3) that the right of succession may be from time to time 
altered or limited by resolution of Parliament: with which restrictions. 
(4) the Crown always will be hereditary, is so and remains so."— Gneist, 
Hist. Engl. Const., ii. p. 336. note. 
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CHAPTER VII. 

ORIGIN OF PARLIAMENT. 

England has never been without a National Assembly, a 
Commune Concilium Regni , by whose “counsel and con- 
sent ” the work of government has been carried on. But, 
whilst retaining its corporate identity, the name, powers, 

and constitution of this assembly have varied from time to 

* 

time. The nature and functions of the old English witen- 
agemot have been already sufficiently described (a). After 
the Norman conquest, with the introduction of the feudal 
principle, the Meeting of the Wise was replaced by the 
Curia Regis, the court of the king’s feudal vassals. All 
immediate tenants of the crown by military service, however 
small might be their holdings, had originally a personal 
right to be summoned to the Common Council of the 
realm. The bishops and principal abbots continued to be 
summoned without any intermission, though their ancient 
character of witan appears to have become gradually 
merged in that of feudal barons. The earls also, who 
were “ at all times and without exception indisputably 
noble” (6), never lost their right to attend. But as 
regards all other military tenants in capite , although con- 
stitutionally members of the Commune Concilium , it is 
highly probable that the king early assumed the power of 
selecting the persons to whom writs of summons should be 
addressed (c). Thus the same indefiniteness and uncer- 
tainty which had characterised the constitution of the 
witenagemots continued as a feature of the feudal Great 
Councils. 

(a) Supra, pp. 24 seq. 

(b) Hallara, Midd. Ages, xii. 235. 

(c) Report of Lords' Committee on Dignity of a Peer, 1819. 
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With the exception of the famous meeting ol Salisbury 
in 10S6, which was attended not only by the tenants-in- 
diief but also by the under-tenants ( d ), and the similar 
general muster of landowners held by Henry I. at 
Salisbury in 1116 («■), the complete assembly of all the 
tenants-in-chief can hardly ever have taken place (/). 
Still, the personal right always subsisted; and it was 
the infringement of this right, when councils were 
summoned for the purpose of granting extraordinary aids, 
which led to the provision in John's Magna Carta by 
which the king promised on such occasions to summon all 
tenants in cajrite , the archbishops, bishops, abbots, earls, 
and majores barones individually, and the rest generally 
through the sheriff. This difference in the mode of sum- 
mons— a difference which had been observed for at least 
half a century (g) and probably from a still earlier period 
—is evidence of the inequality then existing among the 
tenants-in-chief. Though formally recognised by Magna 
Carta, the right of the inferior tenants-in-clnef to attend 
the National Council must soon have become impracticable 
through the increase in their numbers (arising from the 
subdivision of tenures), their comparative poverty, and the 
personal inconvenience of attending at long distances from 
home. Thus the ancient National Assembly gradually 
ceased to be anything more than an assembly of the 
“ greater barons,” and ultimately developed into a heredi- 
tary House of Lords, the Upper House of the national 


Tin? majores 
in roues. 


(d) Sec supra, p. 4G. 

$ council a differen, thing Iron. 

Henry I. bed left it I«» composition was a ^^“l.' and free: 

“h t olde b rf° P “- b Thariowardt^be P eTd 6 of"u S ’reign he ’found" -necessary to 
limit the number of lower freeholders who attended the councls .« verj 

sr-fc. ‘g-him rsT-A w.. 

Xfru^hbiahop Becketf.lt bin, self 

summons to the Great Council in Northamp on. no y ' PJ p itz . 

Stephen * B-W. Rober.son (Boll, 

series), ed. iii. 61. Stubbs. Const. Hist., i. 504. 
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parliament (//). The hereditary character of the House of 
Lords now long regarded as fixed and fundamental — 
accrued slowly and designedly, as a consequence of tire 
hereditary descent of the baronial fiefs, practically inalien- 
able, in right of which summonses to the National Council 
were issued. But, in addition to the barons by tenure, 
the king asserted the right at least as early as the reign 
jjof he] ward I. ot summoning other persons who held 
•nothing of the crown by barony. It is certain that 
a summons was not at first regarded as conferring 
even a lasting personal right, much less one that 
,1 w as hereditary; but by the time that the custom arose 
I of creating baronies by letters patent (the first instance 
ot which was the creation of Sir John Beauchamp of 
Ilolt as Lord Beauchamp of Kidderminster, in the 10th 
ot Richard II.), the hereditary nature of the baronage, 
irrespective of tenure, may be regarded as the established 
rule (?). Still, the rule has never been without exception. 
The presence of the bishops in the House of Lords 
is at once an exception to the principle of hereditary 
right, and a continuing witness of the times when 
such right had no existence. Down to the suppression 
of the monasteries by Henry VIII., in 1539, while the 
abbots and priors sat with the bishops, the spiritual 
life-peers actually outnumbered the lords temporal; and 
even after the abbots and priors had been removed, the 
bishops alone formed about one-third of the House of 
Lords (/,). Independently, however, of the spiritual peers, 


Pi) The Lords' Committee (p. 314), speaking of the 15th of Edward III., 
say : Those who may have been deemed to have been in the reign of John 
distinguished as majores barones, by the honour of a personal writ of 
summons, or by the extent and influence of their property, from the other 
tenants-in-chief of the Crown, were now clearly become, with the earls and 
the newly created dignity of duke, a distinct body of men denominated 
peers of the land, and having distinct personal rights; while the other 
icnants- in -chief, whatsoever their rights may have been in the reign of 
John, sunk into the general mass.” See also Round, The Origin of the 
nouse of Lords, in Peerage and Pedigree, i. 324 seq. 

theKth ° f ed f CS i a ! C> '? the L ’ IsIc P eera g e case, gave his opinion that from 
Win ' y !V f R,Chard n - a writ of summons, with a sufficient proof of 
N. V ,rt J C ° f H in the House of Lori*, created a hereditary 

Hist ° 0 f Ho« C .s aS 'f C t SG / f thC Berony of LTsle, p. 200. See Pike, Const. 
Hist of House of Lords, pp. 99 seq. 

(fc) May, Constitutional History, i. 299. 
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several cases of the creation of lay peerages — dukedoms 
and earldoms —for life only (/) occurred hot ween (he reigns 
of Richard II. and Henry VI.; but. after that time, 
for more than four hundred years, no instance is recorded 
of any man being admitted to a scat in the House of 
Lords as a peer for life. 

In 1856, with the object of improving the ancient 
appellate jurisdiction of the Upper House, an attempt 
was made to re-introduce life-peerages by means of the 
royal prerogative. This was defeated, however, hv the 
successful resistance of the House of Lords. Sir -lames 
Parke, late one of the barons of the Court of Ex- 
chequer, having been created Baron Wensleydale for 
and during the time of his natural life,” the Lords 
referred the patent to a committee of privileges, and 
agreed, in accordance with its report, “ that neither the 
letters patent, nor the letters patent with the usual writ 
of summons in pursuance thereof, can entitle the grantee 
to sit and vote in parliament.” In consequence of Ins 
decision a new patent was issued creating Lord Wenslej- 
dale a hereditary peer of the realm. The resolution ot 
the Lords, remarks Sir Iirskine May, “ has since been 
generally accepted as a sound exposition of constitutional 
law. Where institutions are founded upon ancient usage, 
it is a safe and wholesome doctrine that they shall not be 
changed, unless by the supreme legislative authority ot 
parliament” (m). After an interval of twenty years, during 
which the appellate jurisdiction was at one time actually 
abolished prospectively as to England, two lords of appeal 
in ordinary were constituted by Act of Parliament, with 
the rank of baron for life and the right of sitting and voting 

during their tenure of office only. . .. . 

The life-peerages created by the Appellate Jurisdiction 

Act, 39 & 40 Viet. cap. 59, having regard to their mode 
of creation, form such an important innovation from the 
standpoint of constitutional history as to deserve more 
than a passing notice. By this Act, power was given 
to appoint a third lord of appeal in ordinary upon the 
demise or retirement of two paid judges of th e Judici al 

(0 Cf. Stubbs, Const. Hist., iii. 454 and n. 2. 

(m) Const. Hist., i. 208. 
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Committee of the Privy Council, and a fourth when the 
two remaining paid judges retired or resigned. “ An old 
principle was recognised and a new principle introduced. 
The principle that the holder of a barony for life only (as in 
the case of Lord Hay) enjoyed the rank of baron, and not 
the right of sitting and voting in parliament, was, as it 
were, reasserted. The introduction of lords with a right to 
be summoned, and to sit, and vote, not even for life, but 
only during the tenure of office, was quite new as applied to J 
laymen, or was, at any rate, without precedent since tlie; 
days of earlier c hancellors ” ( n ). The innovation thus 
made was still further extended by the Appellate Juris- 
diction Act, 1887 (50 & 51 Viet. cap. 70), which enables 
these life-peers to sit and vole as members of the House of 
Lords, even after retirement from office; and the vital 
clause (2) runs: “ The sixth section of the Appellate Juris- 
diction Act, 187G, shall be construed and take effect, as 
well in respect of any Lord of Appeal in Ordinary hereto- 
fore appointed under that Act, as of any such lord hereafter I 
appointed, so as to entitle any person so appointed to sit 
and vote as a member of the House of Lords during his 
life as fully as if the words ‘ during the time that he 
continues in his office as a Lord of Appeal in Ordinary, 
and no longer,’ had been omitted from the said section.” 

The lords of appeal became now lords of parliament for 
life, with no descendible dignity attached. By order of 
Queen Victoria, on the occasion of her Diamond Jubilee 
in 1897, precedence was given to the children of lords of 
appeal in ordinary, immediately after the younger children 
of hereditary barons, though the warrant was not gazetted 
till August 1898. The question has often been asked 
whether such a lord would for a criminal offence be triable 
by his peers. There seems to be no doubt that, not being 
ennobled in blood, ho would not be triable, any more than 
are such bishops as, during the tenure of their episcopate, 
have a seat in the House. By the Judicature Act, 1891, 
sec. 3, assessors were appointed to assist in the hearing 
of appeals before the House of Lords (o). 

(n) Pike. Const. Hist. House of _ Lords, pT363. 

(o) For a further discussion on the various points, cf. infra , ch. xvii. ; 
and Pike, Const. Hist. House of Lords, pp. 383 seq. ; Anson, Law and 
Custom of the Constitution, i. ch. v. 
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As the ordinary tenant-in-chief became gradually merged 
in the general mass of freeholders, his theoretical right 
of attending the Commune Concilium in person was 
exchanged for the practical right of electing representa- 
tives, who in his name consented to the imposition oi 
taxes. The ideas of election and representation, both 
separately and in combination, had been familiar to the 
nation, in its legal and fiscal system, long before they were 
applied to the constitution of the national parliament. 
The English kingship was always in theory, and to a great 
extent in practice, elective. The bishops and abbots were 
supposed to be elected by the clergy, of whom they were 
the representatives. In the local courts of the hundred 
and the shire the reeve and four men attended as repre- 
sentatives from each township and twelve burgesses from 
each borough. Subsequently, in the system of recognition 
by jury, as developed by Henry II., the principles o\ 
election and representation were successively applied to 
almost every description of business — fiscal, judicial, and 
administrative. In the four sworn knights summoned bv 
the sheriff to nominate the recognitors of the Grand Assize 
we have, probably, the first germ of a county repre- 
sentation ( 2 ^). 

The first historical instance of llic extension to a 
National Council of the representative machinery which 
had long existed in the folkmoot of the shire is afforded 
by the council held at St. Albans _on A.ugust_4, 1213, alter 
John’s submission to the pope, and during his dispute 
with the northern barons on .the question of foreign 
service. To this assembly were summoned, according to 
Roger of Wendover, not only the bishops and barons, but 
also the r eeve a nd four men from each township on the 
royal demesne; the chronicler however does not state that 


l'icas of 
rloclioil 
ivpresontu* 
lion familial' 

1 1 * tin* nation. 


Council, 
St. Albans 
1213. 


(p) Stubbs, Select Chart., Introductory Sketch, 27. For the influence 
of ecclesiastical assemblies on the development of the representative system, 
see E. Barker, The Dominican Order and Convocation, a study of the 
growth of representation in the Church during the Xlllth century, and 
the criticisms of Pasquet in An Essay on the Origins of the House o 
\ Commons, pp. 19*28. 
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these representatives actually attended the council ( q ). 
The immediate business to be transacted was the assess- 
ment of the amount due by way of restitution to the 
church; but several other matters of national importance 
appear to have been discussed by the assembly. The 
justiciar, Geoffrey FitzPeter, submitted to the whole body 
the recent promise of good government made to Archbishop 
Langton by the king on receiving absolution at Winchester, 
about a fortnight previously; referred them to the laws 
of Henry I. as the standard of what that good govern- 
ment should be; and issued an edict commanding the 
sheriffs and other royal officers, on penalty of life and 
limb, to cease from their illegal exactions. 

Four instances of summoning representatives of the 
shires to the National Council are met with prior to De 
Montfort’s celebrated parliament of 12G5, which is some- 
times erroneously spoken of as the “origin of popular 
representation 99 (r). 


(1) The first occurred during the contest between John, 
and the barons, when both sides found it necessary to seek 
the support of the free tenants of the counties. In 1213 
(15th of John) the king, by his writ to the sheriffs, 
directed four discreet knights of each shire to be sent 
to him at Oxford “ad loquendum nobiscum do negotiis V, , 
regni nostri ” (.*). There is no indication on the face of thisu K \ 
writ whether the four knights were to be elected by the) 5 , 


(q) Wendover. cd. Hewlett (Rolls Series), ii. 82. The passage has been 
variously interpreted. H. W. C. Davis, Eng. Hist. Rev., xx. 289 (1905), 
suggests that the reeve and four men were not to appear at St. Albans, 
but were merely to make recognition of the facts before the sheriff in the 
county court. G. J. Turner, ibid. xxi. 297 (1906), thinks that the repre- 
sentatives were summoned not from the vills of the king’s demesne, but 
of the bishops’ demesne. A. B. White, American Hist. Rev., xvii. 12 seq. 
(1911), on a comparison with a passage in the Annals of Waverley sub 
anno 1208, concludes that the representatives summoned to St. Albans were 
the persons to whom the administration of Church property was entrusted 
in 1208. Pasquet, op. cit. 42, suggests that the chronicler had before 
him the writ summoning the reeve and four men of the vills in demesne 
in Hertfordshire to St. Albans, and concluded that representatives from 
all the vills had been similarly summoned to St. Albans, whereas in the 
writs addressed to the sheriffs of other counties, other places of meeting 
may have been indicated. The whole controversy is conveniently 
summarised in Pasquet’s Essay, 38-43. 

(r) Hallam, Middle Ages. iii. 27. 

W Report on Dignity of a Peer, App. i. 2. Select Chart. 282. 
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county or returned at the discretion of the sheriff; hui 
as there already existed a recognised machinery for the 
election, in the county court, of four knights, to nominate 
the recognitors in civil suits and the grand jury for the 
presentment of criminals, we may reasonably conclude 
that the accustomed machinery was now made use of for 
the novel purpose of county representation in the general i 
assembly. It is probable also that the 14th clause <d 
John’s Charter, which promised that the minor barons 
should be summoned generally by the sheriff, though it 
undoubtedly recognised their personal right to attend, was 
practically interpreted by the light of the county repre- 
sentation system already introduced less than two year* 
previously. If the county representatives were elected in 
the county court, it follows, since all freeholders had a 
right to attend this court, that the knights of the shire 
were held to represent not merely the minor tenants-in- 
chief, but all the freeholders of the shire (t). 

A long interval of forty years elapsed before the presence 
of representatives of the counties in parliament is again 
recorded. But the period is marked by the increasing use; 
of representatives elected in the county court for fiscal 
and other purposes. Thus, in 1220 and 1225, two writfj! 
of Henry III. direct the election of knights for the assess! 
ment and collection of subsidies (i/), and in 1226 writs 
were directed to the sheriffs of eight counties to send to 
the king, at Lincoln, four knights elected in each county, 
to make complaints against the sheriffs, concerning an 
alleged infringement of the Great Charter (x). lo a 
general assembly of the barons at London in 1246, the 
name of parliament, which had previously been indis- 
criminately ascribed to assemblies of various kinds, is for 
the first time given by a contemporary chronicler, Matthew 
Paris ( 2 /). Henceforth it became specially, though not for 


(t) Stubbs, Select Chart., Introd Sketch. 43, 44. Sec also Const. Hist., 
ii. 285-241. 

<u) Close Rolls, i. 437; Ryiner, i. 177. Select Chart. 349, 351. 

(s) Report on Dignity of a Peer. App. i. 4. Select Chart., 853. 

(y) Chron. Maj., ed. Luard, iv. 518. Select Chart., 328 
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many years exclusively, the appellation of tlie National 
Council (z). 

I (2) The second instance of county representation in 
^parliament is met with in 1254, when Henry III. was in 
Gascony, and in want of men and money. By his direction 
Queen Eleanor and the Earl of Cornwall, the regents, 
issued writs to the sheriffs to cause to come before the 


King’s Council at Westminster two lawful and discreet 
(knights from each county, whom the men of the county 
shall have chosen for this purpose in the place of all and 
leach of them, to consider, together with the knights of the 
'other counties, what aid they will grant the king in such 
an emergency. These writs possess both a positive and a 
negative importance. On the one hand we have it clearly 
directed that tho two knights are to be chosen by the 
county — that is, in the county court; that they are to 
|rep resent the whole county, and are to have a deliberate j 
voice in the assembly; on the other, the absence of any 
.restriction of the elective franchise to tenants in capite, 
or to knights, is sufficient evidence that no such restriction 1 


Henry Hi. 
cxcilca the 
national 
opposition. 


then existed (//). 

The utter falseness of Henry III. — who persistently dis- 
regarded the Great Charter, notwithstanding his repeated 
solemn confirmations of it — his devotion to successive sets 


of foreign favourites, his foolish and expensive attempt 
to secure the crown of Sicily for his son Edmund, his 
illegal exactions, prodigality, and support of the papacy, 


(z) In a writ of the 32nd of Henry III. (1247) the expression "corain 
rege et toto parliament© " is used. — Rot. Claus.. 32 Hen. III., m. 13, dors. 
Even after the National Council had permanently in 1295 assumed the form 
of a perfect representation of the three estates of the realm, the 
name of parliament continued to be applied both to tho terminal 
sessions of the king's Ordinary Council, and to the occasional assemblies 
of the Magnum Concilium. From these councils the true National Council, 
the Commune Concilium Rcgni, is sometimes distinguished by the 
Chroniclers a3 Generate Parliamentum. A not infrequent term in early 
use for the sessions of the National Council was the Latin colloquium ; and 
it is by no means unlikely," remarks Stubbs. " that the name of Parlia- 
ment. which is used as early as 1175 by Jordan Pantos me, may have been 
in common use. . . . When the term comes into use it is applied retro- 
spectively; and in a record of the 28th year of Henry III. the assembly 
in which the Great Charter was granted is mentioned as the * Parlia- 
mentum Runimedae.’ "—Const. Hist., i. 611. 

(a) Report on Dignity of a Peer, i. 95, and App. i., p. 13. Select Chart. 
365. Cf . Pasquet, 33 seq. 
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excited in all classes of his subjects feelings of animosity 
and resistance ecjual to, if not exceeding in intensity, those 
which had inspired the combination against John. 

Matters came to a crisis in the Great Council or parlia- 
ment, which met at London on April 2, 1258; and after 
stormy debates, lasting till May 5, the king found himself 
obliged to submit wholly to the guidance of the barons (/>). 
At their desire he consented to the appointment of a com- 
mittee of twenty-four persons, to be elected, twelve by 
the barons and twelve by the king, in a parliament 
summoned to- meet at Oxford on June 11. To these 
twenty-four unlimited power was confided to carry out all 
necessary reforms. They began by drawing up the set of 
articles known as the Provisions of Oxford, under which 
all the powers of government were placed in the hands of- 
a kind of representative oligarchy (c). By a rather 
complicated process, bearing some resemblance to the 
Venetian constitution, each twelve of the twenty- four 
selected two from the other twelve, and the four thus 
chosen elected fifteen as a continual Council of State. 

) | Another committee of twenty-four was appointed for the 

!/ special business of treating of the aid required by the 
king for the war; and in order, as was alleged, to spare the 
other members the expense of frequent attendance in 
parliament (which was to meet three times a year), a third 
body of “ twelve honest men ” was elected by the barons, 
as representatives of the community, to treat with the 
King’s Council of the common need ( d ). 

Although representatives of the shires were not sum- 
moned to the Oxford Parliament, the machinery of county 
representation was made use of for other purposes under 
the Provisions, each county being directed to elect “ four 


(6) There is evidence to show that at least some counties^ sent repre- 
sentatives to this parliament. See Stubbs, Const. Hist., ii. 75, n. 1, and 
Paequet, p. 35. 

(c) The government in England has on four occasions been placed for a 
time in the hands of an oligarchy. In John^s reign, the 25 barons of 
Magna Carta; under Henry III., the Oxford Committee of 24; under 
Edward II., the 21 Lords Ordaincrs ; and under Richard II., the 5 Lords 
Appellant. 

(d) 8ee the series of documents relating to the Provisions of Oxford m 
Stubbs, Select Chart. 869-897. 
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discreet and lawful knights ” to inquire into abuses. The 
application, moreover, of t lie principles of election and 
representation to the constitution of the governing body of 
the kingdom under the Provisions, was probably not with- 
out effect in securing popular representation in parlia- 
ment. In these Provisions the barons are designated as 
“ the party of the commonalty and in the proclamation 
in English of the king's adhesion to the Provisions, he 
speaks of his councillors as “ chosen by us and by the 
land sf oik of our kingdom " (e); an expression which calls 
to mind the “ lamlsittende men ” who attended King 
William’s gemot at Salisbury in 1086. It would seem that 
at least all the landed proprietors of the realm, and not 
merely the barons, or even the tenants-in-chief, were 
regarded as represented in the governing council. 

(3) In 1261 the king openly refused to abide by the 
Provisions of Oxford, and civil war broke out. During 
the contest, the confederate barons summoned to St. Albans 
three knights from each county, “ secum tractaturi 
super communibus negotiis regni whereupon, the king,;, 
in opposition, issued other writs directing the sheriffs to 
enjoin the same knights to repair instead, on the day 
originally fixed, to the king at Windsor, “ nobiscum super 
praemissis colloquium habituros ” (/). 

(4) The decisive victory at the battle of Lewes, on 
May 14, 1264, followed by t lie surrender of the king and 
his son Edward, placed the supreme power in the hands 
of Simon de Montfort. Although the arbitration of St. 
Louis of France and his award in Henry’s favour (January 
23, 1264) had served only to rekindle the flame of civil 
war, a proviso was inserted in the Mise of Lewes, referring 
all controversies between the king and the barons to the 
decision of a second arbitration. In the meantime, Do 
Montfort, having placed friendly garrisons in all the 
royal castles, issued writs in the king’s name, appointing 
certain extraordinary magistrates, called guardians of the n 
peace, in every county and summoning four lawful and | 
discreet knights, “ per assensum ejusdem comitatus ad hoc 


(e) Rymer, i. 078. Select Chart. 387. 

(/) Report on Dignity of a Peer, App. i. p. 23; Shirley, Royal Letters of 
cn. III., n. 179. Select Chart. 394. 
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elcctos pro toto comitatu illo," to attend the kin" in 
parliament at London “ n obi scum tractaturi de ncgotiis 
praedictis” ( 7 ). 

If not “ the founder of representative government in 
England,” as Guizot has termed him (//), Simon de 
Montfort may justly be regarded as the ** founder of the 
House of Commons ’ ’ (/). An assembly of knights of the 
shire, exclusively representing the landowners ol the 
kingdom, and closely united by descent, interest, and 
sympathies with the great barons, could never have formed 
a really popular chamber, entitled to speak in the name 
and on behalf of the whole commonalty of the realm. To 
Simon, Earl of Leicester, belongs the lasting glory of 
having been the first to admit within the pale of our 
political constitution the really popular and progressive 
bur gher class (/•). This “bold and happy innovation” 
was effected on December 14, 12G4 (49th Henry I T I . ) * 
when De Montfort, in the name of the captive king, sum- 
moned his famous parliament to meet at London on 


(g) Rymcr, i. 442. Select Chart. 400. 

(/i) Hist, tlu Gouv. Represent., ii. 170. 

(i) " Der Sehopfer des Hauses dcr Gemcincn " (" the founder of the 
House of Commons "). — Pauli, Simon von Montfort. On his career, sec 
particularly his life by B6mont. 

(fc) The claim of Simon de Montfort to be the creator of the House of 
Commons is much disputed. Tho assembly of 1265 was a meeting of 
the Earl’s partisans, o large body of ecclesiastics, a small body of barons 
(6 earls and 18 barons), and the representatives of the shires and boroughs; 
and they were called together in order to sanction the newly established 
form of government. It was an extraordinary assembly summoned for 
an extraordinary purpose, and there is no reason to suppose that the 
experiment was’ intended to be repeated. Simon, like Edward I. later, 
called the Commons to strengthen his power against the attacks of the 
baronage. ’* The novelty,” says Stubbs, ” was simply the assembling 
the representatives of the towns in conjunction with those of the counties 
(Select Chart. 398). The importance of the novelty must not however 
bo underrated. Pasquet (p. 60) concludes: " The parliament of January, 
1265, was tho first in which representatives of the counties and of the 
towns topk part, if not side by side, at least simultaneously. In this 
sense Simon do Montfort was the creator of the House of Commons and 
with certain reservations he maintains that “ it must be admitted that 
the precedent set by Simon de Montfort was of extreme importance for 
the future.” Its chief significance lies in the fact that the precedent was 
copied by Edward I., who held a fully representative assembly, not as was 
once thought for the first time in 1295 after thirty years of constitutional 
experiments, but in 1276, in the first parliament of his reign, just ten 
years after the parliament of Simon. 


De Mont* 
lorl’s 2nd 
parliament . 
Dee. 14 
1264 . 
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the 20lh of the following January. Writs were issued 
to all the sheriffs directing them to return not only two 
knights from each shire, hut also two citizens from each 
city, and two burgesses from each borough (/). 

The towns of Kngland, from a position of dependence, 
were slowly attaining to the possession of liberty, wealth, 
and the political franchise. Originally the demesne of the 
king or other lord, spiritual or temporal, they long con- 
tinued subject to arbitrary talliage and other exactions. 
Before the Norman conquest the towns had acquired an 
individuality distinct from the hundred in which thev were 
locally comprised. Instead of attending at the court of 
the hundred, the townsmen had their own gemot, presided 
over by the elective or nominated reeve, assisted by a 
body of councillors (in). As the boroughs increased in 
wealth and population, the burghers began to purchase 
from their lords the firm a burt/i , thus commuting 
their individual payments for a fixed sum, to bo 
rendered by them in respect of the whole borough, and 
re-apportioned amongst themselves at their own discretion. 
The burgesses acquired the freehold of their houses 
and tenements in burgage tenure, which was analogous 
to that in free socage, being subject only to a fixed 
annual rent payable to the lord. During the lapse 
of two hundred years after the conquest, the citizens 
and burgesses were enabled to extort, from the pecuniary 
necessities of the kings, charters of liberties varying greatly 
in extent, but all conceding more or less of self-government 
through the medium of elected and representative 
magistrates (/i). 

As iu the case of the counties, so in that of the boroughs, 
the representative machinery was first employed for 
judicial and financial purposes before its extension to the 


(/) Sec the writ in Kymer, i. 140: and Select Chart. 403. 

On) Supra, pp. 16 seq. 

(n) The progressive liberties granted to the towns should be studied in the 
charters of Henry I.. Henry II., Richard I-. and John, collected in Stubbs. 
Select Chart. 128-134, 105-199, 258-262. 304-314; and on the difficult and 
obscure subject of the various constitutions of the cities and boroughs, see 
his Const. Hist., ii. 216. 232; F. W. Maitland, Township and Borough 
(1803); A. Ballard. Domesday Boroughs (1904); British Borough Charters 
(121G-1307), ed. Ballard and Tait (1923). 
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domain of politics. In the court of the shire — the ancient 
folk-moot, or assembly of the people — all the national 
elements had from time immemorial been wont to meet 
together, the bishops and other dignified clergy, earls, 
barons, knights, and freeholders in person (o ) ; the town- 
ships each by their representative reeve and four men. A> 
the boroughs gradually grew into incorporate munici- 
palities, they also sent their representatives to the assembly 
of the shire. This is apparent from a very important writ, 
issued by Henry III. in 1231 to the sheriff of Yorkshire, for 
assembling the county court before the justices itinerant, in 
which he is directed to summon for that purpose not only 
the persons already enumerated, but also twelve lawful 
burgesses as representatives from every borough (//). 

[ The year 1213, in which the first instance of county 
representation occurred, is also the date of the first 
symptom — it can scarcely be termed anything more — of 
the representation of towns in the central assembly. To 
the Council summoned by King John to meet at St. 
Albans in 1213, and at which the prelates and “ magnates 
of the realjn ” are stated to have been present, the sheriffs 
of every county were directed to return from every town- 
ship in the king’s demesne four men and the reeve to 
estimate the damages lately suffered by the bishops (q). 
This was perhaps an adaptation for a particular purpose, 
by the central government, of the local system of repre- 
sentation long familiar in the constitution of the court ot 
the shire. It is probable that from an early period some 

(o) As to the personal attendance of tho freeholders generally in the 
county court, after the conquest, Maitland, Const. Hist., p. 42, writes : 

The freeholder was entitled and bound to he present. In such an 
assembly the tenants-in-chier of the Crown have to meet their own vassals 
on a footing of legal equality; a tenant may find himself sitting as peer of 
his own lord.” 

(p) The words of the writ arc : ” oinnes archicpiscopos, episcopos, 
abbates, priores, comites, baroncs, milites, et omnes libere tenentes, de tota 
ballia tua, et de qualibet villa, quatuor legales, homines et praepositum, et 
do quolibet burgo duodecim legales burgenses.” — Shirley, Royal Letters, 
i. 825. Select Chart. 354. Stubbs, commenting on this writ, points out 
that the county court contained all the elements that were united in the 
commune concilium regni at the time, and in addition the representatives 
of the townships and boroughs. Ibid. 

(q) For this council and the reasons why too much weight should not be 
attached to it, see supra, pp 201, 202, n. 

E.C.H. 
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of the wealthy burghers of important towns occasionally 
attended the general assembly (r). The letter addressed to 
the pope by the parliament of 1246 is written in the name, 
not only of “ tot ins rcgni Angliae b a rones, proceres, et 
magnates,” but also of “ nobiles port u um maris habitatores, 
necnon et elerus et populus universus ” (s). We are 
not, however, justified in attributing any representative 
character to those barons of the Cinque Ports, or to the 
other burghers whose presence in parliament is sometimes 
recorded or implied prior to the year 1265. The only 
Ijobject for summoning representatives of the towns was to 
secure their consent to taxation, and hitherto the kings 
had found it more convenient to treat separately, through 
i he officers of the Exchequer, with each town in the royal 
demesne. 

The innovation of Simon do Montfort in calling to the 
central assembly elected representatives of the boroughs, 
completed the formation of the national parliament on 
substantially the basis which it has ever since retained. 
Hut its existence during the next thirty years was still 
precarious. From 1265 to 1295 was a transitionary period; 
and it is only from the latter year that we can date the 
regular and complete establishment of a perfect representa- 
tion of the three estates in parliament. There is no proof 
‘hat representatives of either counties or boroughs attended 
the parliaments of the latter years of Henry IJl.’s reign. 
The statement, however, in the preamble to the Statute of 
Marlborough (52 Hen. III.) that the king had called 
together the more discreet men of the realm “tarn ex 
majoribus quam minoribus ” affords a strong presumption 
that the knights of the shire attended the parliament of 
1267 (t). A contemporary chronicler, moreover, records 
the summoning in 1269 of representatives from the cities 
and boroughs, to assist at the translation of the body of 
Edward the Confessor to Westminster Abbey, and that on 


(r) Sec White, American Hist. Rev., xix. 742 sea. (1914). 

(?) Matt. Paris, Chron. Maj., iv. 533. 

(0 Statutes of the Realm, p. 19; Stubbs, Select Chart. 333, and Const. 
nisi ii. The same expression is used in French in the preamble of 

C .‘ f ul ® of Gloucester (1278) : appelez les plus descrez dc sun resume, 
ausi bicn dcs greindres, cum des meindres. Select Chart. 449. 
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the conclusion of the ceremony a parliament was held, at 
which a subsidy on the movables of all laymen was granted 
to the king. But it is not certain that the representatives 
of boroughs remained for the parliament; indeed, the 
language of the chronicler would rather seem to imply 
that they did not (»/). The fact, however, that they were 
summoned on this occasion, together with the prelates and 
magnates of the kingdom, is evidence of the greatly in- 
creased importance with which the civic element in the 
nation was now regarded. 

Under Edward I. instances of representation are few,i 
while Great Councils, attended only by the prelates and I inward I. 
magnates, are very frequent. With all his good and great* 
qualities, E dward l aved the exercise of despotic power, and 
was evidently loth to admit the commons to a share in the 
government. At this period there appears to have been 
no legal or definite distinction between complete parlia- 
ments and Great Councils of the realm. Several of the 
most important statutes of Edward’s reign were passed in 
assemblies at which no representatives of the commons 
attended. But even during the first twenty years of his 
reign parliaments, containing representatives from either 
counties or boroughs, or from both, were occasionally 
summoned. 

At the national assembly, summoned after the death of 12731. 
Henry III. to meet at Westminster on January 14, 1273, 
to swear allegiance to Edward I., who was still in Palestine, 
there attended not only the prelates and barons, but four 
knights from each county, and four citizens from every 
city (#). 

On his return to England, Edward summoned his first 
general parliament at Westminster in April, 1275. In Edward I. 
the preambles of the important statutes therein enacted " 
(the Statute of Westminster I. and the statute granting 
to the king the custom on wool, woolfells, and leather), 
they are said to be made “ by his council and by the 
assent of the archbishops, bishops, abbots, priors, earls, 
barons, and the commonalty of the land thither sum- 


(u) Cbron. T. Wykes, Ann. Mod., iv. 226, 227. Stubbs, Const. Hi6t., 
ii. 234. 

(x) Ann. Winton., 118. Select Chart. 421. 
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moiled, ’ and the custom is specially said to be granted 
by the “ comnninitates regni ad instantiam et rogatum 
mercatorum, as well as by the prelates and barons (y). 
L he probability implied in these expressions, that represen- 
tatives of the ('ominons attended this meeting, became a 
certainty when in 1010 were discovered writs addressed to 
the sheriffs ot certain counties directing them to send “ four 
knights who were more discreet in the law and also six or 
lour citizens, burgesses or other honest men from each of 
the cities, boroughs and market towns ... to discuss 
together with the magnates of our kingdom the affairs of 
'he kingdom.” This parliament, therefore, except in one 
respect, in the summons of the lower clergy, foreshadows 
the famous assembly of 1295 (r). 

Knights of the shire were summoned to the parliament 
which met in October, 1275, and possibly again to the 
parliament of Gloucester in 1278 (n). 

In 1282, while the king, the barons, and the military 
force ot the kingdom were at lthuddlan, intent upon the 
conquest of Wales, two extraordinary assemblies were 
summoned, the one at Northampton, the other at York, 
to raise additional forces and grant subsidies. Writs were 
issued on November 24 to the sheriffs, ordering them to 
send to Northampton or York, as the case might be, on 
January 20, 1283: (1) all freeholders, not already with 
the army capable of bearing arms, and holding lands of 
more than £20 annual value; (2) four knights from each 
county having full power for the community of the same 
county; and (3) two men from each city, borough, and 
market town, having like power for the community of the 
same, “ ad audiendum et faciendum ea quae sibi ex parte 
nostra faciemus ostondi (b). The parliamentary proceed- 
ings of this year are important, as “ marking the point of 
final transition from the system of local to that of central 


(I/) Stat. Westminster I., Statutes of the Realm, i. 26; Palgrave s Parlia- 
mentary Writs, i. 2. Select Chart. -142-3. 

, Wri ‘ 3 ^ rC Printed b - V Jcnkinson En g. Hist. Rev., xxv. 231 seq. 

19 10) ; •’elect Chart. 441-2. Sec also Pasquet, 75-80. Representatives of 
ine market towns (villae mcrcatoriae) appear in parliament only on one 
other occasion in 1283. J 

(a) Above, p. 210, n. See Pasquet, p. 82. 

(b, Palgrave's Parliamentary Writs, i. 10. Select Chart. 458. 
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assent to taxation " (c). The king had already, in order 
to raise funds for the Welsh war, successfully negotiated 
for a subsidy with the counties and boroughs separately (</). 
But the sums raised not proving sufficient, the necessity 
for a general grant became apparent and led to the general 
assemblies of representatives of the counties and boroughs 
above described. Convocations of the bishops, abbots, 
priors, and other heads of religious houses, with the 
proctors of the cathedral clergy of the provinces of Canter- 
bury and York, were also summoned, through their 
respective archbishops, to meet at Northampton and York 
on the same day as the estate of the commons, for the 
purpose of making a grant to the king (c). On the ground 
that the parochial clergy were unrepresented, the convoca- 
tion of Canterbury refused to contribute anything; and it 
was not until after a long delay, during which the diocesan 
synods were separately consulted, that a “ twentieth ” 
(half the sum originally demanded bv the king) was at 
length granted in another convocation, held in November, 
and attended by two proctors from the parochial clergy 
of each diocese (/). 

In June of the same year, Edward, being at lthuddlan, 

summoned a national council to meet at Shrewsbury on 

* 

September 30, for the purpose of passing judgment of 
treason on David, brother and successor of Llewelyn, 
Prince of Wales, who had surrendered as prisoner after 
the conquest of that country. 

Besides the earls and barons who were individually sum- 
moned, writs were issued (1) to the sheriffs throughout 
England, directing the attendance at Shrewsbury of two 
elected knights from each county, and (2) to the magis- 
trates of London and twenty other towns, directing the 
return from each of two elected representatives “ nobiscum 
super hoc [sc. quid de David fieri debeat] et aliis 
locuturi ” This assembly is called by contemporaries 

(c) Stubbs, Select Chart. 452. 

(d) Parliamentary Writs, i. 384, 387. 

(e) Pari. Writs, i. 10. Select Chart. 459. 

( f) Ibid. The convocations of York seem to have been more compliant, 
but their promised contribution was still unpaid three years afterwards. 
Const. Hist., ii. 120. 

( g ) Parliamentary Writs, i. 16; Select Chart. 460-1. 
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the parliament of Shrewsbury or Acton Burnell. Exception 
has been taken to the use of the word “ parliament ” in 
this instance, on the double ground that there is no proof 
that any of the clergy were present (//), and that the 
representatives of the twenty-one towns were summoned 
by separate writs, instead of through the sheriffs in the 
usual way. But however imperfect the composition of this 
parliament may have been, we have here an unequivocal 
instance ot the representation of both sections of the 
commons in the central assembly of the nation. The 
commons would appear to have left David of Wales to 
be tried by his peers at Shrewsbury, while they themselves 
adjourned to Acton Burnell, to discuss the “ other matters ” 
referred to in the writ. The Statute of Acton Burnell or 
Do Mercatoribus (i), though in form an ordinance of the 
king and his council only, was the outcome of the 
deliberations of this assembly of the commons. 

1 he next instance is one of county representation only. 
t>n June 14, 1290 (18th Edward I.), writs were issued to 
the sheriffs to send from each shire, to a parliament at 
Westminster on July 15, two or throe elected knights, “ ad 
eonsulendum et consent iendum pro se ct communitate 
comi tat us, h i is quae comites, barones, et proceres tunc 
duxerint concordanda ” (/•). The transitory state of parlia- 
ment is peculiarly illustrated by the proceedings of this 
year. The king had already held a parliament on the 
octave of St. Hilary (Jan. 20), to which the magnates and 
proceres only were summoned. In a second session of this 
parliament, on the morrow of Holy Trinity (May 29), the 
prelates, earls, barons, and proceres granted for the 
marriage of the king’s eldest daughter (“ ad filiam suam 
primogenitam maritandam ”) (/), (1) that he should take 
an aid of the same kind and amount as his father King 
Henry had taken from the kingdom for the marriage of his 
daughter to the King of Scots, and (2) after reciting that 
King Henry had only recei ved from each knight’s fee two 

raiual Th ff ^ the princi P al ob i cct of the assembly was a trial for a 
capital offence sufficiently accounts for their non-summons. 

n\ ' L ’ confirmed b 7 13 Edw. I., statute 3. 

i 21; SeC Chari. 6 ° f * IW ' ApP ' '' 54 : Parl - Wr “ 8 ' 

(l) Rot. Pari., i. 25; Select Chart. 472. 
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marks (one mark == 13s. -Ul.) they further granted that the 
king, for this turn, should take forty shillings on every 
knight’s fee; but on condition that the present grant 
should not form a precedent to their prejudice, and that 
the aid should be levied in the same manner as that 
granted to King Henry. It is remarkable that the aid 
was further declared by the magnates to be granted pro 
se e: communitate totius regni quantum in ipsis est,’* 
words which seem to express a doubt of their competency 
to make a grant, even on the knight’s fee, for the whole 
community, without the presence of the commons, or at 
leas: of the minor tenants-in-cliief. The aid pur flic 
manor was one of the three ancient feudal imposts excepted 
from the twelfth section of King John’s Magna Carta, 
and, even if that section had not been omitted from every 
subsequent re-issue of the Charter, would not appear, in 
strict law, to have required a parliamentary authorisation. 
But the amount of the aid in the case of tenants in c a pi tv 
was not yet fixed by law (m), and hence the necessity for 
an agreement with them on this point. 

On July 8, before the commons had arrived in accord- 
ance with tlie summons for the 15th of the month, the 
king, at the instance of the magnates alone (" ad 
instantiam magnatum regni sui ”) enacted the celebrated 
Statute of Westminster the Third or Quia Emptores, 
by which a stop was put to the practice of sub- 
infeudation (n). As both the aid pur fillc marie r and 
the statute Quia Emptores affected the landowners only, 
the consent of the citizens and burgesses would not be 
considered necessary. But that the right to share in 
general legislation of even that section of the commons 
which was closely allied to the baronage was not at this 
time established, is evident from the publication by the 
king of a statute affecting all landowners with the counsel 
and consent of the baronage alone, and without the assent 
of the representatives of the shires. The aid granted by 
the baronage was laid asid e for a time (i t wa s not levied 

(m) The aide payable by the tenants of mesne lords, for making the eldest 
eon a knight or marrying the eldest daughter, had been fixed by the Stat. 
West. I. 3 Edw. I. c. 36, at 20 s. on the knight’s fee. It was not until 
the 26 Edw. III. c. 11, that the same was done for the tenants in capxie. 

(n) Supra, pp. 52, 117. 
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till twelve years later, in 1302) (o), and in lieu thereof the 
king appears to have accepted a “ fifteenth ” from the laity 
and a “ tenth ” from the clergy (p). 

Four years later, on October 8, 1294, the king being in 
want of money, both for the suppression of the Welsh 
rebellion and for his projected expedition against Philip 
the Fair for the recovery of Gascony, again summoned to 
a^ parliament, which was to meet at Westminster on 
November 12, two elected knights from each shire “ ad 
consulendum et consentiendum pro se et communitate ilia 
iiiis quae comites barones et proceres praedicti concorditer 
ordinaverint in praemissis.” On the following day fresh 
writs were issued summoning two other knights from each 
county to attend in addition to those previously colled 
audiendum et faciendum quod eis tunc ibidem plenius 
injungemus (7). The barons and knights granted a 

tenth”; and a “sixth,” probably by way of talliage, 
was exacted from the towns (r). 

The following year, 1295 (23rd Edward I.), is an im- 
portant epoch in parliamentary history. It marks the close 
ot the transitionary period and the regular establishment of a 
iepresentation ot the estates of the realm in parliament (5). 
Edward s difficulties had become serious. The expedition 
to 1* ranee was still delayed by the rebellion of the Welsh,, 
and before their obstinate resistance could be subdued, war 
with Scotland supervened. The French had not only over- 
run Gascony, but had sent a fleet to the English coast, 
which effected a landing at Dover and burnt a convent and 
several houses on August 1 — the very day on which a Great 
Council had been summoned to meet at Westminster (£) 
to consider, among other things, the proposals of two 
legates sent by the pope to endeavour to bring about peace 
between France and England (?/). The legates were 


J 


(o) Rot. Pari., i. 266. 

fp) Ann. Dunstable, p. 362. 

!r! Fi CP ° rt u n Dignit - V of a Pecr - A PP- >• 60; Select Chart. 476-7. 

/ tk. Histonarum, iii. 275; Stubbs. Const. Hist., ii. 132. 

J .. d,s ^ ov ery of the writs of summons for the parliament of 1275 
nsiderably lessened the importance of the parliament of 1295 as “ an 
P ?f. h J n Parliamentary history.” Cf. supra, pp. 211, 212. 

(0 Kvrner. i. 822. 

(m) Flor. Wigorn. (Contin.), ii. 276. 
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ultimately empowered to conclude a truce (.r); but the 
position of the kingdom was still critical, and Edward 
seems to have felt that lie required to be backed up by the 
whole nation, supporting him as well by their common 
counsel and approval as by a general and adequate grant 
of an aid. He accordingly, on September 30, summoned a 
parliament to meet at "Westminster in the November follow- 
ing, so constituted as to represent, and have the power to 
tax, the whole nation. The summons to the bishops enters 
with unusual detail into the causes which had rendered 
it necessary to call parliament together, and is prefaced by 
a citation from Justinian's Code — “quod omues tangit ab 
omnibus approbetur ” (y) — which happily expresses both 
the theory and the practice of the English constitution 
of later times (c). In its beneficent influence upon the 
development of constitutionalism this maxim of Itomau 
law may be regarded as an antidote to its more famous 
fellow maxim, “ quod principi placuit legis ha bet vigorem,” 
which, in the mouths of the mediaeval jurists, did so much 
to build up the despotic power of the kingly office. Besides 
the ordinary summons to the lay and spiritual baronage, 
writs were issued to the sheriffs ordering the election and 
return of two knights from each county, two citizens from 
each city, and two burgesses from each borough, “ ad 
faciendum quod tunc de communi concilio ordinabituil 
in praemissis.” But together with the knights and| ,, 

esses, the whole inferior clergy, by their representa- Genteel hf’" 
tives under the praemunientes clause, were now for the first » parliament, 
time united with the assembled baronage in the national 
parliament. In the writs addressed to the Archbishops 
of Canterbury and York, each was directed not only to 
be present at the parliament, but also premonished to cause 

(x) Ryrncr, i. 825. 

(y) Cod. V., lvi. 5. It occurs also in the canon law, but in a part (Scxta 
pars Decretalis, de Regulis juris, c. 30) unpublished in 1295. But it seems 
to have been familiarly known in England; cf. Matt. Paris (anno 1251), 

Chron. Maj., v. 225 : " quod enim omnes angit et tangit ab omnibus hnbet 
trutinari and the Vita Edwardi II. in Chronicles of Edward I. and II., 
cd. Stubbs (Rolls Series), ii. 170. Stubbs, Const. Hist., ii. 133, n. 4. 

( 2 ) The whole preamble of the writs to the archbishops and bishops is 
remarkable; cf. the writs to the lay baronage, sheriffs, elected knights, 
citizens, and burgesses. Rep. on Dignity of a Peer, App. i. 66, 67 ; Select 
Chart. 480-482. 
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the giior (or, in (lie case of York, the clean) of his cathedral 
and the archdeacons of his diocese to attend in person, and 
the chapter of the cathedral and the parochial clergy by 
their representative proctors (a). This great assembly, the 
most general which had ever been held, did not form a 
single body. The aid was discussed and voted by each of 
the three bodies separately. Each made a different propor- 
tional grant. The barons and knights gave the king one-' 
eleventh of their movables, the burgesses one-seventh, the 
clergy only one-tenth. 

Inc summons to parliament of representatives of the 
inferior clergy was partly due, like that of the citizens and 
burgesses, to the pecuniary necessities of the king. It was 
doubtless the intention of Edward’s legal and systematic 
mind to make the representatives of the clergy an effective 
branch of a comprehensive national parliament. But this 
design was defeated by the action of the clergy themselves. 
Averse, by the nature of their calling, from interfering in ^ 
l he ordinary subjects of secular legislation, des pising a 3 
barbarous the system of common law, and de sirou s of keep- 
ing themselves as a privileged class apart from the body of 
the people, they unwillingly obeyed a summons the primary 
object of which they well knew was to get from them as 
much money as possible. The clergy, moreover, had long 
possessed their own peculiar assembly or convocation which, 
earlier in the reign of Edward I., had already been 
remodelled upon the representative basis (6). In this 
assembly, sitting in two provincial divisions, at London 
and York, they preferred to grant their aids; and, 
although regularly summoned to parliament, under the 
praemunientes clause, their attendance was always reluctant 
and intermittent, and in the fourteenth century ceased 


(a) Ibid I hero were summoned to this parliament, eight carls, forty-one 
barons, the two archbishops and the bishops, sixty-seven abbots, tho 
masters of the Temple and of Sempringham and the prior of the Hospital 
of St. John of Jerusalem, the prior and archdeacons of the diocese of 
Canterbury and the dean and archdeacons of the diocese of York, 
ono proctor from the chapter of each cathedral, and two proctors from the 
parochial clergy of each diocese, two knights from each county, and two 
< 1 izens or burgesses from each city or borough in every shire. 

‘ho series of summonses to convocation, 1225-1277, in Stubbs, 
Select Chart. 444-447, and the Introductory Sketch, p. 41. 


altogether. But whether in convocation or in parliament, 
“ they certainly formed a legislative council in ecclesias- 
tical matters, by the advice and consent of which alone, 
without that of the commons (I can say nothing as to the 
Lords), Edward III. and even Richard II. enacted law* 
to bind the laity ’ ’ (e). For two hundred years after they 
had ceased to attend parliament, the clergy retained the 
strictly parliamentary function of taxing themselves in 
convocation. But from the reign of Henry VIII., when 
the reformed church, which in its national aspect was itself 
the creation of parliament, was placed in strict subordina- 
tion to the state (</), the subsidies granted in convocation 
were henceforward always confirmed by Act of Parliament. 
At length, in 1604, the practice of ecclesiastical taxation 
was discontinued, without the enactment of any special 
law, and the clergy, being henceforth taxed at the same 
rate and in the same manner with the laity, assumed and 
have ever since enjoyed the right of voting in the election 
of members of the House of Commons ( e ). 

Thus, while theoretically the political constituents of the 
nation are the king, and the three estates of the realm, the 
lords, the clergy, and the commons, practically there are 
and have been for centuries but two estates, the lords and 
commons. The clergy are now a separate estate only by a 
political and legal fiction. In fact they are amalgamated 
with the two continuing estates, and” are represented in the 
lords by the bishops, in the commons by the members of 
that House, who are elected by all qualified persons, 
whether clerical or lay, below the rank of peer. 

Ever since the year 1295 (23rd Edward I.) parliaments 
after the model of Simon de Montfort’s famous assembly 
have been more or less regularly summoned. The essential 


(c) Hallam, Midd. Ages, iii. 137. The celebrated statute De Hacrctico 
Comburendo, 2 Hen. IV. c. 15. 1401. was enacted on the petition of tin- 
clergy alone, and is expressed as being made by the consent of the lords 
but without mention of the commons. 

( d ) By 25 Hen. Vm. c. 19, convocation was forbidden to enact constitu- 
tions or canons without the king's licence. 

(e) The taxation of the clergy out of convocation was termed by Bp. 
Gibson " the greatest alteration in the constitution ever made without an 
express law.” It was Bottled by a mere verbal agreement between Arch- 
bishop Sheldon and the Lord Chancellor Clarendon. 
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basis of the English constitution, government by king, 
lords, and commons, may thus be said to have been 
definitely fixed in the reign of the great Edward. It was 
long however before parliament acquired a real control 
over taxation. The king refused to surrender the right 
of taking taliiages without a parliamentary grant. In 
order to carry on his extensive wars he was in 
constant need of large sums of money, which he raised 
by arbitrary exactions from all classes of his subjects, 
lay and clerical. In vain did the clergy endeavour to 
shelter themselves under the bull of Boniface VIII., 
\Clericis laicos (February 24, 1296), which absolutely 
1 iorbade, under pain of excommunication, the payment to 
i laymen of any tax whatever on the revenues of the church. 
The practical outlawry of the whole clerical body (January 
•10, 1297), and the temporary confiscation of the estates of 
the see of Canterbury (February 12, 1297), compelled the 
clergy to abandon their untenable position and to yield 
per xe, or per media I ores (/). 

V hi 1st the clergy were exasperated by these violent pro- 
ceedings, the merchants were equally aggrieved by the 
heavy impositions placed on the export of their wool by 
ihe actual seizure of the greater part of it, for which pay- 
ment was nominally given by tallies upon the Exchequer. 
Large quantities of provisions were, in the same manner, 
exacted from the men of each county for the king’s 
expedition to Flanders, and, in the words of the chronicler, 

“ multae fiebant oppressiones in populo terrae ” (g). 

The baronage also were irritated by the king’s open dis- 
regard of many of the provisions of the Great Charter, and 
the Charter of the Forest, both of which he persistently 
refused to confirm. They had, moreover, a personal 
grievance in the king’s demand of foreign service, which 
they alleged that neither they nor their ancestors had ever 
been liable to perform (//). On February 24 Edward held 
what was styled a “ parliament,” but to which only the lav 
baronage, without any clergy or representatives of the 


W w D ; Tr,VCt ” p - ,353 - *- a - 1297 : Select Chart. 431. 

(g) Walt, de Hcimngburgh, ii. 120. *. a. 1297; Select Chart. 431. 

VV. Hish anger, Chron., 175, j. a. 1297. Pctitiones Communitatis. 
Select Chart. 434. 
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commons, was summoned. ITe here proposed that the 
barons should go to Gascony, while he himself proceeded 
to Flanders. On their refusal (/'), he threatened to take 
away their lands and give them to those who would go. 

This led to a personal altercation with Roger Bigod, Karl 
of Norfolk, the Marshal of England (/,), which ended in 
the breaking up of (lie assembly, and the withdrawal of the 
Marshal, and of Bohun, Earl of Hereford, the Constable, 
who, supported by a large number of the magnates and a 
force of 1,500 cavalry, stopped the king’s officials from 
seizing the wool, hides, and other commodities on their 
estates, and resolutely prepared for armed resistance. 

On May 15, Edward issued writs to the bishops, barons, K«rU of 
and sheriffs for a general military levy of all the land- ,”*1 Norfolk, 
holders of the kingdom whose lands were of £20 annual 
value and upwards, whether tenants in chief or holding of 
mesne lords. They were to assemble in London on July 7, 
with horses and arms, ready to cross the sea under the 
king’s personal command (/)'. On the 7th the force met: 
the constable and marshal, when called upon by the king, 
refused to perform the duties of their offices, in taking the 
lists of the armv, and at their own request were superseded. 

The summons of the whole force of the kingdom for the 
purpose of an aggressive foreign war was such a violent 
straining of the military obligations, alike of feudal tenants 
and national militia, that the two earls might well have 
based their refusal on the broad ground of the un- 
constitutionalitv, if not of the illegality, of the king’s 
proceedings. They chose, however, to base their refusal 
on what looks very like a bit of special pleading as to the 
wording of the summons. Edward, distrustful apparently 
of the legality of his position, had employed the words 
“ affectuose requirimus et rogamus,” instead of the usual 
imperative formula, in his summons to the earls and barons, 
and the constable and marshal professed to have regarded . 

(0 c f • the refusal of foreign service by St. Hugh of Lincoln in 1198 
(supra, pp. 84-5), and by the barons of King John (supra, p. 91). 

(k) The altercation is graphically described by Walter de Hemingburgh 
(ii. 121). Select Chart. 431-2. 

(0 Palgrave's Pari. Writs, i. 281. A preliminary writ to the sheriffs to 
summon the landholders, but without specifying the intended voyage beyond 
sea, was issued on May 5. 
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(his as a mere informal invitation, and not a legal 
summons (m). Their answer had probably been deliberately 
determined upon as most appropriate in the circumstances; 
I or .we know from the Flores H istoriarvm (n) that the earls 
and barons had been concerting their measures in what is 
termed a parliament of their own (“ parliamentum suum ”) 
m the forest of "Were in the Welsh march. In dealing 
with a man of Edward’s well-known legal affinities, they 
might have thought it prudent in the coming contest to 
cover themselves with the shield of technical legality, while 
at t he same time accentuating the fact, which might other- 
wise have been overlooked, that the king had not ventured 
to command what they alleged, and he himself ultimately 
admitted, to be an illegal requisition (o). Hallam’s 
eulogium upon these two leaders of the political party, 
which forced from the king the Confirmatio Cartarum, may 
require some qualification. They were probably actuated 
quite as much by personal claims as by motives of true 
patriotism. But whatever were their motives, it is mainly 
10 their combined courage and prudence, and to the 
patriotic exertions of Archbishop Winchelsey, that we owe 
the addition of “another pillar to our constitution not 
less important than the Great Charter itself ” (/>). In his 
extremity, Edward determined to appeal to the people. 
Having made friends with the archbishop, and restored 
the confiscated lands of the see of Canterbury, he pro- 
ceeded, on July 14, to make a public harangue, standing 
upon a wooden stage erected in front of the great hall at 
Westminster, and accompanied bv his young son Edward 
(afterwards Prince of Wales), together with the archbishop 
and the Earl of Warwick. With visible emotion 
(“ erumpentibus lacrymis ” are the words of the chronicler) 
he humbly asked forgiveness for his past acts, admitting 
that he had not governed them so well and peaceably as 
became a king; but reminding them that such small portions 

(m ) Stubbs, Const. Hist., ii. 140-1. 

(n) iii. 291. 

(o) From Bartholomew de Cotton (Hist. Ang., p. 327) we learn that in 
the same year “ concessit dominus rex omnibus qui debebant sibi servitium, 
et omnibus viginti libratas terra habentibus, non teneri ire secum in 
I landriam, nisi ad vadia et pro stipendiis dicti regis." Select Chart. 435. 

(p) Hallam, Middle Ages, iii. 3. 
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of their property as they had given him, or as his servants 
without his knowledge had extorted, had been accepted 
by him in order that by the expenditure of a part the 
bulk might be possessed in greater quietude, and that he 
might be enabled to overcome the injurious attempts of 
enemies who were thirsting for English blood. “ Behold/' 
he added, “ I am going to expose myself to danger for your 
sakes ; I pray you, if I return, receive me as you have me 
now, and I will restore to you all that has been taken. 
But if I return not, crown my son as your king ” (</). 

The hearts of the people were touched by this politic and 
affecting address; and with uplifted hands they promised 
fealty to the king. But Edward was still in want of 
money: and the barons, when appealed to, insisted on the 
various grievances of the nation, and demanded the con- 
firmation of the Charters. By promising to comply with 
this demand the king ultimately, after many of the barons 
had departed, induced an irregular assembly of some of 
the barons and others who had attended the military 
summons, to make a grant of an “ eighth ” from the 
barons and knights and a “ fifth ” from the towns (r). 
After a vain effort to negotiate with the absent constable 
and marshal, Edward gave orders (July 30) for the col- 
lection of the eighth and fifth, and again directed the 
seizure of all the wool of the kingdom, promising to pay 
for it as soon as he was able (s). The clergy, who were 
still hampered by the prohibitions of the bull Clericis 
Laicos, expressed (Aug. 10) their willingness to make a 
grant as soon as they could obtain the pope’s permission, 
which they had good hopes of getting (t). But the king, 
impatient at the delay, directed the seizure of a third of 
their temporal goods ( u ). A few days previously he had 
issued a manifesto to the people justifying his action in 


(q) Flores Hist., iii. 295. 

(r) Ibid. 

(s) Rot. Pori., i. 239; Barth. Cotton, Hist. Ang., 338. 

(0 Barth. Cotton, Hist. Ang., 327, 335. 

(ti) Palgrave, Pari. Writs, i. 396. All articles dedicated to spiritual 
purposes were excepted, and clerks whose benefices were under 5 marks 
in value were exempt. Lay fees of the clergy, not appurtenant to their 
churches, were to be taxed with those of the laity, but they might be 
quit of the whole by payment of a fifth of their goods temporal and spiritual. 
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the dispute with the two earls, excusing his exactions as 
being necessary for the defence of the nation, and promising 
to set all things right on his return (.*•). Shortly afterwards, 
while the king was at Winehelsea preparing to embark, 
messengers arrived from the earls and presented to him 
what, to anticipate the language of a later age, may be 
termed a Grand Remonstrance in the name of the 
“ archbishops, bishops, abbots and priors, earls and barons, 
and t he whole community of the land,'’ setting forth the 
evils ot which they complained and demanding redress. 
(1) In the first place, they said, it seems to the whole com- 
munity of the land that the summons made to them by 
the king's writ was not sufficient, because it did not mention 
any certain place to which they were to go; yet it was 
on the place that the nature of the outfit and requisite 
amount of money depended. Rut whether they were bound 
to serve or not, it was commonly said that their lord 
wishes to cross the sea to Flanders, and it seems to them 
'that they are not bound to perform any service whatever 
there; tor neither they nor their predecessors or ancestors 
ever served in that land. Even if they were bound to serve 
there or elsewhere, yet they have not the necessary means; 
so afflicted are they by divers talliages, aiefs, and pxisos 
(to wit, of corn, oats, malt, wool, hides, oxen, kine, salt 
meat), exacted without payment of a single penny by 
which they might sustain themselves. (2) Further, they 
say they are unable to grant an aid, because of their 
poverty arising from the aforesaid talliages and prises; for 
they have hardly wherewithal to support themselves “ et 
multi sunt qui nullum sustentationem liabent, nec terras 
suas colere possunt.” (3) They are not dealt with 
(“ traetantur ”) according to the laws and customs of the 
land as their ancestors were wont to be dealt with, nor have 
they the liberties which they were wont to have, but are 
arbitrarily refused them; for they were wont to be dealt 
with in accordance with Magna Carta, but now all its 
provisions are disregarded to the exceeding damage of 
the whole people. Wherefore they beseech their lord the 
king to correct these things, both for his own honour and 


(x) Ryrner, i. 872; Stubbs, Const. Hist., ii. 113. 
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the salvation of his people. (4) Moreover, the community 

of the land feels itself sorely aggrieved concerning the Assize 

of the Forest, which is not kept as formerly; neither is the 

Charter of the Forest observed, but attachments are made 

at will, beyond the jurisdiction, contrary to custom. » 

(5) The tax on wool is too heavy, namely 40s. on each 

sack and of broken wool 7 marks [= £4 13s. 4d.] per sack; 

for the wool of England amounts to the value of half the 

whole land, and the tax paid on it to a fifth part of the 

whole land. (6) Lastly, the community wishing, as it 

ought to wish, honour and safety to the king, considers it 

not for the king's good that he should go into Flanders 

unless he have further assurance as regards the Flemings, 

both for himself and his people; and further, on account 

of Scotland, which is already beginning to rebel now that. 

he is going, and will assuredlj* do worse when they know 

that he has crossed the sea. Nor is it Scotland onlv that 

* 

has to be considered: there are other lands also which 
are not yet duly secured ( y ). 

To this Remonstrance the king declined to return any 
specific answer without the advice of his Council, part of 
which had already sailed for Flanders while the other part 
was in London ( z ). A few days afterwards (Aug. 22), he 
himself proceeded to Ghent, leaving his son, Edward, 

Prince of Wales, as regent. As soon as the king had 
departed, the earls seized the opportunity to press their 
demands. Entering the Exchequer they peremptorily 
forbade the barons there to levy the aid, the grant of which 
they asserted had been illegally obtained, until the 
charters had been confirmed. Supported by a large military 
following, and backed up by the citizens of London, they 
were masters of the situation, and the young prince and his 
Council found it necessar}' to yield. The Confirmatio 
Cartarum (a) which, although a statute, is drawn up in ConjinnnUo 
the form of a charter, was passed on October 10, 1297, 1297!*’ 
in a parliament at which knights of the shire attended as 
representatives of the commons, as well as the lay and 
clerical baronage. It was immediately sent over to King 

(y) Rishanger, Chron., 175*176 [*. a. 1297]; Select Chart. 434-5. 

(*) Ibid. 

(fl) 25 Ed. I., at. 1; Select Chart. 490-493. 
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Edward at Ghent, and there confirmed by him on 
November 5 following (b). The former grant of an eighth 
and a fifth was treated as invalid, and a fresh grant of a 
ninth was substituted (r). The constitutional opposition 
had now been completely successful. The Co nfirinatio 
Cartarum was not merely a re-issue of Magna Carta , and 
the Charter of the Forest, with special provisions for their 
distribution throughout the realm and annual publication, 
but the enactment of a series of new provisions intended to 
deprive the crown in the future of its assumed right of 
arbitrary taxation. 

V 

By the fifth section of this statute the king expressly 
renounced as precedents the “ aids, tasks, and prises 
before taken. The next section proceeds: 

“ vi. Moreover, we have granted for us and our heirs, as 
well to archbishops, bishops, abbots, priors, and other 
folk of the holy Church, as also to earls, barons, and to all 
the commonalty of t lie land, that for no business from 
henceforth will we take such manner of aids, tasks, nor 
prises from our realm, but bv the common consent of all 
the realm, and for the common profit thereof, saving the 
ancient aids and prises due and accustomed.” 

By section vii. the “ maltolte of wools, that is, to wit, 
a toll of forty shillings for every sack of wool,” is released, 
and the king grants “ that we shall not take such thing 
nor any other ” without the common consent and goodwill 
of the commonalty of the realm, “saving to us and our 
heirs the custom of wools, skins, and leather granted before 
by the commonalty aforesaid.” 

(6) In 1298, the Karls of Hereford and Norfolk, doubting the king s 
sincerity or the binding force of bis confirmation at Ghent of his son’s acts, 
demanded a second formal confirmation. This the king reluctantly granted 
on March 8, 1299, but with a comprehensive proviso, as to the forests, 
saving the rights of the crown ('* salvis semper juramento nostro, jure 
ooronae nostrae, ct rationibus nostris atque caluinpniis ac omnium 
alioruin ”). The openly expressed discontent of the people at this unlooked- 
for reservation induced Edward to repeat the process shortly afterwards 
without the obnoxious " salvo.” The charters were twice again confirmcil 
by Edward, in the Articuti Super Cartas, on March 6, 1300, and finally on 
February 14, 1301, in return for a grant of a " fifteenth.” Notwith- 
standing this, Edward secretly sought and obtained, in 1305, from pope 
Clement V. an absolution from the observance of the Confirmation of the 
Charters; but to his credit, be it said, the absolution, except ns to the 
Forest Articles, was never acted upon. 

(c) Fal grave's Pari. Writs, i. 63. 
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The saving words in this statute would appear to have 
preserved to the king the ancient custom on wool (as 
distinguished from the “evil toll ”), and even the legal 
right of tailaging the towns and royal demesne, a right 
which he exercised in 1304 (d). It appears that Edward 
was not prepared to make such wide concessions as the 
barons desired. The latter's demands are probably repre- 
sented by the so-called Statutum de Tall agio non 
Concedendo , by the first clause of which no tallage or aid 
was to be levied without the consent, not only of the 
magnates, but “ also of the knights, burgesses, and other 
free men.” That the king gave his sanction to a document 
diafted in vague rather than precise terms implies that he 
did not intend to go so far (e). 


, , ' , • 
•l.'K'i 


(d) Sec the king’s writ in Rot. Pari., i. 266. There was also an 
ancient prise " of wines imported — a duty of two tuns from every vessel. 

(e) Sec Pasquet, p. 109, and note by Lapslcy in App. iii. p. 237-8. Sec 
also lirmont, C'hartcs dcs Libertcs Anglaiscs, pp. xliii. and 87. 

The " Statutum dc Tallagio non Concedendo" is quoted as a statute in 
the preamble of the Petition of Right, and thenceforth acquired the authority 
of a statute. In 1037 it was decided to be a statute by the judges. See 
Stubbs, Select Chart. 493. 
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CHAPTER Till. 

GROWTH OF PARLIAMENT. 
(1295—L399). 

23 EDWARD I.; EDWARD It.; EDWARD III.; RICHARD It. 

We have seen that under Edward I. the Commune 
Concilium liegni emerged as a parliament, in which all 
Ihe political elements of the nation were present either 
in person or by representation. But although complete in 
its representative character, parliament had yet, as a whole, 
1o make good its powers; and the newly admitted commons 
to vindicate their right to an equal, and ultimately to a 
preponderating, share in the government of the country. 
In the growth of parliament, from the date of its definite 
establishment under Edward I., we shall trace the process 
by which the national council gradually won the active 
c ontrol over all the affairs of the nation (a). 

The exact date of the division of parliament into two 
Houses is not quite clear, but it was completely effected 

(a) The work of the early parliaments was, in the main^jiciibcr 
financial nor legislative; it was judicial. Parliament was a court and 
its' chief business was to hear suits and to examine petitions. This was 
first clearly brought out by Maitland in his introduction to the Memoranda 
. de Parliamcnto (1305). which he edited for the Rolls Scries. It has been 
further emphasised by Mr 1 1 wain. The High Court of Parliament (1910), 
by Pollard. Evolution of Parliament (2nd cd. 1926), and by Pasquet, 
An Essay on the Origin of the House of Commons. The latter writes 
of the parliaments of Edward I., p. 197 : " Most of the work consisted 
of hearing the suits which the king had reserved for himself in parliament 
and examining petitions presented to the king and his council. Important 
questions of policy and legislation might be dealt with in conferences 
between the king and the fideles whom he summoned, but suits and 
petitions were the normal business of parliamentary routine. Thus parlia- 
ment in its essential functions appears as the continuation of the old 
curia regia, as the high court of justice of the realm, capable of redressing 
wrongs which could not be redressed by the common law.” 
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before the middle of the fourteenth century (l>). It muse 
be borne in mind that the commons consisted of two 
elements, the knights of the shire and the burgesses. The 
knights belonged socially to the same class as the barons, 
and had, moreover, originally possessed an equal right 
with them to attend in person. On the introduction of 
county representation the knights of the shire, although 
elected not merely by the immediate tenants of the king, 
but by all the freeholders of the county, naturally continued 
to sit, deliberate, and vote with the greater barons (c). 
But the representatives of boroughs, belonging to a lower 
social grade, and entering parliament in virtue of a newly 
acquired right, formed from the first a distinct assembly, 
deliberating and voting apart. Whether they sat in a 
separate chamber, or at the bottom of Westminster Hall, 
while the lords and knights occupied the upper end, is a 
matter of little importance. The separation of the 
burgesses is evident from the grants of subsidies which, 
for many years after the introduction of the commons, were 

(6) Tho first mention in tbe Rolls of Parliament of a separate scsbiou 
occurs in 1332 (Rot. Purl., ii. 6G). From 1339 the division may be regarded 
as permanent. In 1352 the Chapter House of Westminster Abbey was the 
Chamber of the Commons (Rot. Pari., ii. 237; Stubbs, Const. Hist., m. 
444, 445). It should be noted that it was only tbe accidental 

circumstance of the withdrawal of tbe clergy from all interference m 
secular legislation that prevented us from having, as was generally tbe 
case in continental constitutions, three houses of nobles, clergy, and com- 
mons.— (Supra, pp. 218, seq.). Stubbs (Const. Hist., ii. 128 points out 
that there was even at one time a possibility that tbe lawyers and tbe mer- 
chants might have been grouped in separate sub-estates. On tbe question 
of tbe division of parliament into estates, see Pollard. Evolution of 1 arlia 
rnent, ch. iv., " Tbe Myth of the Three Estates," and Pasquct, pp. 1.1C-13J. 

(c) The knights of the shire were often at parliament in a 
twofold capacity, and deliberated as gentz du conseil du roi and 
actually often voted with the barons. In this connection, cf. tbe following 
extract from Gneist, Hist. Engl. Const., ii. p. 26. note : " In G Edward III. 
it was laid down that tho clergy deliberates for itself, the carls, barons, and 
other grantz for themselves. The ordinances which had been proposed (for 
the maintenance of the peace) were approved by the king, the prelates, earls, 
barons, and other grantz, and by the knights et gentz du commun. But 
thereupon the commons and the clergy arc dismissed; the prelates, carls, 
barons and gentz du conseil du roi remain behind, as the king requires 
their advice on important matters (Peers’ Report, i. 304). In the following 
Parliament, 6 Edw. HI., the prelates deliberate alone; the earls, barons, 
et autres grauntz alone; and tho knights of the shire alone. Then the 
money grant is taken; prelates, earls, barons, et autres grauntz and then 
the knighte of the shire et tote la coe ” (Rep. App. iv. 411). 
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voted in different proportions by (1) the earls, barons, 
and knights, (2) the clergy, and (3) the citizens and 
burgesses (</). There is reason to believe that the knights, 
\|even while still voting apart, occasionally joined with the 
burgesses in petitions. In the 8tli of Edward II. (1315) 
“ the commons of England [in another part of the record 
they are termed " le people '*] complain to our lord the 
king and his council **; and there are several other petitions 
in the 19th of the same king, from the body of the commons 
in parliament (*' voz liges gentz . . . pur tote la commune, 
les gentz de la commune de vostre roialme M ) (e). The 
complete fusion of the two elements of the Lower House into 
one assembly — the result of one of those unions of happy 
accident and practical wisdom to which the English 
constitution owes so much — was fraught with the most 
important consequences. The knights, who represented the 
landed property of the country, gave to the House of 
Commons, from the first, stability, weight, and permanence, 
and obtained for it a respect which the citizens ..and 
burgesses alone could not have commanded, in a country 
so permeated with feudal ideas as England then was. 
jWithout the knights of the shire the burgesses would have 
been mere deputies to consent to taxation and advise on 
(matters of trade; united with them on equal terms, they 
were enabled at once to claim a voice in the government 
of the nation, and to defend the liberties of the people 
against both king and nobles. The commingling of the 
knights and burgesses in a single House was rendered 
^possible by the existence in the English constitution of a 
peculiarity which most prominently and honourably dis- 
tinguished it from nearly every kindred constitution in 
Europe — the absence of an exclusive noble caste. In most 


•V 


fdi In 1200. the baron* and knights and the clergy gave each a twelfth, 
and the burgesses an eighth: in 1000 the barons and knights and the clergy 
gave a thirtieth, the burgesses a twentieth; in 1307 the barons and knights 
gave a twentieth, the clergy and the burgesses each a fifteenth. In the 
6th of Edward III. (1332) the rates were for the barons nnd knights and 
the clergy a fifteenth, for the burgesses a tenth; hut on this occasion the 
knights and burgesses deliberated, although they did not vote, in common. 
In 1314 the knights granted two-fiftccnths, the burgesses two-tenths, while 
the lords promised to follow the king in person and granted nothing. 

(e) Rot. Pari., i. 130. 
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of tlie continental states the nobles formed a distinct class, 
distinguished by privileges inherent in their blood, from 
ordinary freemen, and transmitting their privileges, and in 
some countries their titles also, to all their descendants in 
perpetuity. The words ** nobleman ” and gentleman *’ 
were strictly synonymous; the estate of the nobles (wherever 
the system of estates obtained) represented in the national 
assembly not only the high nobility, but the class who in 
England formed the “ landed gentry,*’ and the commons, 
the “ tiers etat,” consisted almost exclusively of the 
citizens and burgesses. In England, on the contrary, the 
privileges of nobility have always, except perhaps in the 
days of the ancient eorls, been confined to one only of 
the family at a time, the actual possessor of the peerage. 
The sons of peers are commoners, and on a perfect equality, 
as regards legal and political privileges, with the humblest 
citizen. Even the eldest son, the heir to the peerage, 
though he may bear a title by courtesy, is still, so long 
as his father lives, a commoner like his younger brothers. 
No restraint seems ever to have lain upon the free inter- 
marriage of all ranks (/). The highest offices of the state 
were always legally open to all freemen. All ranks, more- 
over, have at all times borne a share of the public burthens 
without claiming any of those unjust exemptions from 
taxation which the continental noblesse habitually enjoyed. 

Few things are more important in our early constitution, 
or have exercised a more potent and beneficial influence 
upon the political and social condition of the people, than 
this civil equality of all ranks below the peerage. Had it 
been otherwise, the House of Commons could scarcely have 
become what it is at the present day. “ The knight of the 
shire was the connecting link between the baron and the 
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(/) " It was regarded as no disparagement for t lie daughter of a duke, 
nay, of a royal duke, to espouse a distinguished commoner. Thus Sir John 
Howard married the daughter of Thomas Mowbray, Duke of Norfolk, Sir 
Richard Pole married the Countess of Salisbury, daughter of George, Duke 
of Clarence. Good blood was indeed held in high respect; hut between 
good blood and the privileges of peerages, there was, most fortunately for 
our country, no necessary connection. There was therefore here no line 
like that which in some other countries divided the patrician from the 
plebeian. Our democracy was, from an early period, the most aristo- . 
cratic, and our aristocracy the most democratic in the world." — Macaulay, 

Hist. Eng., i. 30, 31. 
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shopkeeper. On the same benches on which sat the gold- 
smiths, drapers, and grocers, who had been returned to 
parliament by the commercial towns, sat also members who, 
in any other country, would have been called noblemen, 
hereditary lords of manors, entitled to hold courts and to 
bear coat armour, and able to trace back an honourable 
descent through many generations. Some of them were 
younger sons and brothers of lords. Others could boast 
of even royal blood. At length the eldest son of an 
Karl of Medford, called in courtesy by the second title of 
his father, offered himself as candidate for a seat in the 
House of Commons (g) t and his example was followed by 
others " (//). In this way the House of Commons has at 
length come to represent not any single order in the state, 
but, with the exception of t he actual members of the House 
of Lords, the whole nation; and, as a natural consequence, 
has drawn to itself “ the predominant authority in the 
state " (i). 

But the growth of the powers of the commons has been 
very gradual. At first the burgesses deferred to their 
aristocratic associates, the knights of the shire, and these 
naturally followed the lead of the barons (/»•). 


((/» " It was decided by votes of Parliament, both in the reign of Henry 
VIII. and in that of Elizabeth, that the eldest son of the Earl of Bedford 
was entitled to sit in the House of Commons."— Earl Russell. Eng. Gov. 
and Const., 11. 

(/») Macaulay, Hist. Eng., i. 32. 

(i) May, Const. Hist., ii. 83. The difference between the House of 
Commons as representing " the whole community of England " and the 
House of Lords as representing only themselves, is strongly insisted upon 
by the writer of the " Modus Tcncndi Parliamcntum." The date of. this 
treatise is uncertain, but it " is found in manuscripts of the 14th century, 
and although, on reference to contemporary writs and documents, it is 
found to he frequently misleading, it may he accepted as a theoretical view 
for which the writer was anxious to find a warrant in immemorial 
antiquity."— Stubbs. Select Chart.. 500-506. 

(/c) " Their co-opcration has been commonly regarded as the outcome 
of a deliberate determination of the knights to throw in their lot with 
the burgesses rather than with the lords; but this view presupposes too 
great an influence of the burgesses in parliament. There is hardly a 
definite trace of parliamentary action on their part before 1310, while 
there are many occasions on which the knights were consulted without any 
reference to burgesses at all. It would appear that the knights had already 
established the habit of independent deliberation, and that the fusion of 
the county and civic representatives was rather due to the burgesses 
attaching themselves to the knights. No doubt there must have been a 
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Under Edward II.. jealousy of the successive favourites, /7>n\;/ /> 
Cj a vest oil and the Despensers, threw the baronage into j 
chronic opposition to the king; and on two occasions, in; 

1312 and again in 1321, drove them into open revolt. The 
ultimate deposition of the king was also mainly the 
work of the barons acting in concert with the queen. 

The appointment of the “ L ords Ordai ners ” (l) (twenty- tl- !.o- u 
one in number), in 1310, like the previous appoint- ' 

ment of similar committees in the reigns of John and 
Henry III., and of the subsequent commissions of reform 
under Richard II., was an extraordinary and revolutionary 
remedy to meet exceptional circumstances. At the time 
when kings governed as well as reigned, their personal 
character was of the utmost importance. The practical 
effect to the nation was much the same whether the king 
was wicked or only weak. When, from either cause, mis- 
government- reached a certain pitch of intensity, an attempt 
appears to have been made to reconcile the continu- 
ance of the king upon his throne with the enjoyment 
of good government, by temporarily putting into 
commission, as it were, the powers oi the kingship. In 
Edward II. ’s case, it was doubtless the personal jealousy 
of the barons against Gaveston and the king’s other 
favourites, quite as much as a desire for the public weal, 
which actuated the Ordainers. Yet most of their compre- 
hensive Articles of Reform, by which remedies were 
provided for the old and undoubted grievances of the 1: ,n. 
nation, were highly beneficial; and others, which trenched 
on the prerogative of the crown, were in many cases but 

reciprocal willingness on the side of the knights, and it is a peculiar and 
remarkable feature of the English constitution that the knights, in spite 
of their social and political bonds with the barons— such as common 
military tenure-iu-chicf and common ideas of chivalry— should have found 
it easier to work with burgesses than with barons; indeed it would not 
have been possible but for the shrinking of the baronage into the peerage. 

The fusion of knights and burgesses was. however, a slow process, the 
steps of which might bo traced in some detail in the 1 Rolls of Parlia- 
ment ' ; possibly the Good Parliament of 1376 exemplifies the first-fruits 
of amalgamation. In any case, separate consultation of knights and 
burgesses grew rarer, while their joint deliberation in the ' domus com- 
munis * grew more regular and well defined.* —Pollard, Evolution of 
Parliament (2nd ed.), 124-125. 

(i) Stubbs (Const. Hist., ii. 342, n. 2) says: " Hallarn was mistaken 
in supposing that the Commons co operated " in the appointment. 
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anticipations of that direct parliamentary control over the 
appointment of the king’s ministers, and the action of the 
executive, which was subsequently attained for a time, 
and which is now exercised by parliament indirectly. 
^Among the Articles of this nature may be noted: (ix.) 
That the king should not leave the kingdom, or levy war, 
without the consent of the baronage in parliament; and 
in the ease of his absence with such consent, a guardian 
of the realm should be chosen bv the common assent of the 
baronage in parliament; (xiv.)^hat the chancellor, two 
I chief justices, treasurer, and other great officers of the 
.•crown, should be chosen by the counsel and assent of the 
barons in parliament; and (xxix.yThat to prevent delay 
in the administration of justice, parliaments should he 
holden once in every year, or twice if need be, and in 
convenient places (w). 

. So early in this reign as 1309, the commons manifested a 
knowledge of their power and rights by granting a subsidy 
“ upon this condition that the king should take advice 
and grant redress upon certain Articles, in which their 
grievances were set forth.” These Articles, eleven in 
number, present a concise summary of the grievances — 
arising in many cases from distinct violations of the exist- 
ing law — by which the nation had been more or less 
oppressed under all the successors of Henry of Anjou, 
which the Lords Ordainers endeavoured to redress in 1311. 
but which continued for at least another century to form 
the burden of the complaints of the commons in parlia- 
ment (n). They are to the following effect: “ Les bones 
gentz du roialme qi sont. cy venuz au Parlement,” after 
a general prayer for the observance of the Great Charter, 
and that the oppressions of “ those who call themselves the 
king’s servants ” may be restrained, specifically complain: 

1. That the king’s purveyors seize great quantities of corn, 
malt, meat, and other provisions, without any payment, not 
even by tallies. 2. That new customs are exacted on wine, 
cloth, and other imports, whereby the price to the people 


f i- 281. The Ordinances were annulled by fit. 15 Edw. II. 
0322), but several of the most popular were re issued by the king in a 
Royal Ordinance. Ibid. 456. 

(n) Sec Hallam, Mid. Ages, iii. 40; Rot. Pari., i. 443 415. 
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is enhanced. 3. That the current coin is accepted by traders 
at only half its nominal value, notwithstanding the kind's 
proclamation to the contrary. 4, 5. That the steward and 
marshal illegally enlarge their jurisdiction beyond measure, 
to the oppression and impoverishment of the people. 
6. That the commons find no one to receive petitions in 
parliament, as in the time of the king’s father. 7. That 
the collectors of the king’s dues (** pernours de prises ”) at 
fairs and in cities take prises of commodities in excess of 
the king’s needs, and barter away the surplus for their 
own advantage. 8. That men are delayed in their actions 
at law by writs of protection. 9. That felons escape punish- 
ment by too easily procuring charters of pardon, so that 
those who have indicted them are afraid to stay in their 


own districts, and many forebore, on this account, from 
prosecuting. 10. That the constables of the king's castles 
take cognisance of common pleas. 11. That the king’s 
escheators oust men of lands held in capitc by them and 
their ancestors from time immemorial, under pretence of 
an inquest of office, without summoning them before the 
king’s court. Edward accepted all the articles un- 
reservedly, except the second, which had reference to the 
new customs of 2s. on the tun of wine, 2s. on the piece 
of foreign cloth, and 3d. on the pound avoirdupois of other 
merchandise, originally conceded to Edward I. by the 
foreign merchants in 1303. As to this the king, at the 
request of the people, granted that the “ little custom 
should be taken off until it should appear whether any 


advantage would accrue to him and his people thereby, 
and afterwards he would take counsel thereon. The 
“ ancient prises and customs anciently due and approved 
were not to be affected. Tn 1310 the “ little custom ’ was 
again imposed, on the ground that no reduction in prices 
had followed the remission (o). In the following year the 
Ordainers declared it illegal. 

The right of th e commons to concur in legislation was 
affirmed in 1322, by the Act which repealed the Ordinances 


■ $ 

ion l of 
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made by the Lords Ordainers in the fifth year of Edw. II. 
It was declared that “ the matters which are to be 


, — - 

common** to 

concur in 

legislation. 


(o) Pari. Writs, II. i»- App. 30. 
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established lor the estate of our lord the king and his 
heirs, and for the estate of the realm and of the people, 
shall “be treated, accorded, and established in parliaments 
by our lord the king, and by the assent of prelates, earls, 
and barons, and the commonalty of the realm, according 
as it hath been heretofore accustomed (p). 
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Under Edward III. t lie barons, instead of oppos ing the 
king, rallied round the throne, and the commons, ceasing 
to be mere auxiliaries of the lords, became the ..chief 
' asserters of constitutional rights against the arbitrary 
, power of the crown. They did not, however, so much curb 
the royal power as consolidate their own. No reign, perhaps, 
is so replete with illegalities as that of Edward III.; 
but they were admitted to be exceptions, and disowned 
as precedents, while the legal rule was firmly established. 

The regularity with which parliament was assembled by 
Edward III. confirmed the power of the commons, by 
affording them an opportunity for its frequent exercise. 
To defray the enormous expenses of his wars, the king was 
perpetually compelled to solicit the aid of his people, and 
during the fifty years of his reign, forty-eight sessions 
of parliament are recorded. 

It was, moreover, twice declared by statute (as it had 
been previously directed by the Lords Ordainers in 1311), 
that parliament should be held annually — by which appears 
to have been meant, not that there should be annual 
sessions of the same parliament, but a newly elected parlia- 
ment every year (q). Thus, in 1330, it was enacted: “A 
parliament shall be holdcn every year once, and more often 
if need be”; and again in 1362: ‘‘For redress of divers 
mischiefs and grievances which daily happen a parliament 
shall be holden every year, as another time was ordained 
by statute ” (r). 


(p) Statutes of the Realm. 15 Edw. II., i. 189. Lords’ Report on the 
Dignity of a Peer, i. 282. Rut c/. also Lapsley, The Commons and the 
btatute of York, in Eng. Hist. Rev. xxviii. 118 seq. (1913). 

(q) See Stubbs, Const. Hist., iii. 393. 

* Ed ";- I “- <=• 14 : 36 Edw. III., St. 1. c. 10. (Stat. of the liealin, i. 
‘ -run * lD . year less than four parliaments were held ; three 

m 1340; and two in one year were not infrequent towards the end of Edward 

if?* 8 re, S n and during the early years of his successor. Stubbs, Const. 
Miat., a. 645. 
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During the long reign ot Edward III. (.*), the commons 
asserted three great claims : 

^1. That all taxation without the consent of parliament . 
is illegal. r 


II. The necessity for the concurrence of both Houses in 
legislation. 

III. The right of the commons to inquire into and amend » 
the abuses of the administration. 

Growing out of these, two derivative claims were also 
made by the commons for the first time: (a) The right 
to examine public aocouuts and appropriate the supplies, ' 
which was involved in Nos. I and 3; and (b) The right to 
impeach the king’s ministers for misconduct, which was ^ 
a corollary to No. 3. 

I. In spite of the enactment of the Confirmatio ti ) T.tx.ifioii 
• Cartarum, both Edward I. and his son occasionally, 
and Edward III. constantly, continued to levy arbitrary 
imposts of every kind. The commons, however, bv their 
continual remonstrances, their conditional grants, and their 
liberal subsidies, whenever the king applied to them for 
aid, succeeded at length in establishing a control over 


taxation. 


In 1332 (6 Edward III.), a rebellion having broken out 
in Ireland, the king assigned certain commissioners to 
tallage the cities, towns, and royal demesnes throughout 
England; but finding it still necessary to apply to parlia- A - 
ment he revoked these commissions, at the request of the 
prelates, earls, barons, and knights of the shire, and in 
consideration of the grant by the lords and commons of a 
subsidy, promised that in time to come he would not 6e1 
such tallage, except as it had been done in the time of his 
ancestors, and as he might reasonably do (£). 

In 1339 (13 Edward III.), the prelates, earls, and barons 
made a grant of one-tenth of their corn, fleece, and lamb*, 


(s) In the last year of Edward’s reign. 1377. the Rolls of Parliament con- 
tain the first mention of a Speaker of the House of Commons, expressly 
named as such, *’ Monsieur Thomas dc Hungerford. Chivalcr, qi acoit lex 
paroles pur les Communes d’Engleterre cn cost Parlcment.” (Rot. Pari., 
ii. 374.) Peter de la Mare, who was elected Speaker in Richard II. s first 
parliament, had acted in that capacity, but without the name, in the Good 
Parliament of 1876. 

(t) Rot. Pari., ii. 66. 
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l>ut only on the assurance of “some graces to the great 1 
and small of the kingdom,” and with a stipulation that the 
* maltolt,” or illegal custom on wool, should be abolished, 
and their present grant not drawn into precedent. The 
commons professed themselves most willing to grant a 
subsidy, but unable to do so without first consulting their 
constituents, lor which purpose they desired that another 
parliament might be summoned. And they prayed thati 
the sheriffs be directed that no knight of the shire be 
returned to the next parliament who is himself a sheriff 
or oilier official. They complained of the increased imposi- 
tion on wool and lead, and boldly asserted that “ inasmuch 
as it is enhanced without assent of the commons, or of the 
lords, as we understand,” “any one of the commons may 
ret use it (le puisse arester) without being troubled on that 
account (sail nz estre cbalaugee)” (u). 

Three years later, in 1342, the king being much 
pressed for money, assembled, with the concurrence 
ot the lords, a council of merchants, and procured from 
them, without the assent of the commons, a grant of 
forty shillings on every sack of wool that should he 
exported. It seems to have been contended that this 




duty did not fall upon the people, but upon the foreign 
purchaser; but the commons in their remonstrance showed 
that they possessed some rudimentary knowledge of the 
principles of political economy, alleging that the tax 
actually fell on the seller, the foreign merchants refusing 
to give the accustomed price on account of the additional 
duty (x). 

In 1346 (20 Edward III.) parliament prayed the king 
that this forty shillings on the sack of wool might be 
taken off, but it was answered that the prelates and other 
magnates [grantz], seeing the necessity of the king, had 
assented, with the accord of the merchants, that he should 
have the said subsidy of wool for the prosecution of the 
war; and that as it had been pledged to his creditors it 
must continue; whereupon the commons gave way (y). In f 
13G3, however, upon the petition of the commons no 


( u ) Rot, Pari., ii. 104, 105. 
(x) Ibid. ii. 140. 

<y) Ibid., if. 161. 
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grants ot subsidies upon wool were to be made by merchants 
without the consent of parliament (c). 

In 1348 (22 Edward III.), the commons made a con- 
ditional grant, and required the conditions— the most 
important being that the king should henceforth levy no 
“ imposition, tallage, or charge by way of loan or in any 
other manner, without the grant and assent of the commons 
in parliament ” — to be entered on the roll “ as a matter 
of record, whereby they may have remedy if anything 
should be attempted to the contrary in time to come ” (</). 
In these conditional grants originated the doctrine and 
practice that “ supply should depend upon redress of 
grievances. ** 

But while conceding the technical illegality of the pro- 
ceeding, Edward seems always to have claimed a kind of 
moral right to impose charges upon his subjects in cases 
of great necessity, and for the defence of the kingdom. 
This was asserted even in his last parliament, in 1377 (b); 
and long previously, in 1339, with reference to the heavy 
impositions laid on the people on the occasion of the war 
with Scotland, the king had urged the same plea in a letter 
to the Archbishop of Canterbury : “ That whereas the 
people were burdened with divers charges, tallages, and 
impositions, which he could not mention but with much 
grief, yet being enforced b} f inevitable necessity, could 
not as yet ease the people of them, he required the arch- 
bishop to exhort the people patiently and humbly to bear 
the burden for a while, and to excuse him towards the 
people, hoping he should ere long recompense his said 
people and give them comfort in due time ” (r). 

The first unequivocal instance of appropriation of supplies 
occurred in 1353, when a subsidy on wool was granted, to 
I be applied solely for the purposes of the war ( d ). 

In 1340 a parliamentary committee was appointed to 
examine into the accounts of the collectors of the last 
subsidy; and in the following year it was enacted, at the 
request of the commons, that commissioners should be 

(z) Rot. Pari.', ii. 271. 

(a) Ibid. ii. 200-201. 

(t>) Ibid. ii. 366. 

(c) See Broom, Const. Law, 271. 

(d) Rot. Pari., ii. 252. 
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assigned for a similar purpose (c). Enquiry into the 
accounts of the collectors was the first step towards examin- 
ing into the application of the money by the king's 
ministers; but that some investigation of fiscal matters was 
absolutely necessary at this time, if only for the purpose 
of obtaining statistics, is evidenced by the ludicrous mis- 
calculation made by the parliament in 1371 (45 Edward 
TIT.), as to the number of parishes in England. A subsidy 
was granted of £50,000, to be collected by an assessment 
of 22s. 3d. upon every parish, the number of parishes 
being assumed to be 45,000. After the parliament had been 
dismissed, it was discovered that the number of parishes was 
not much more than 8,000, and that the sum raised 
would not exceed ,£10,000. To repair the error the king 
summoned a Great Council, at Winchester, consisting of 
one selected member out of the two who had sat in the last 
parliament for each county, city, and borough. He 
excused himself for not summoning a full parliament on 
the ground of relieving his people from the additional 
expense (/): and the facts of the case having been laid 


<e) Rot. Pori., ii. 130; Stubbs. Const. Hint., 596-7. 

{)) Hot b knights of the shire and burgesses were from the earliest time 
entitled to receive wages, or. more accurately, payment for expenses, from 
their constituents. The amount was fixed under Edward II. , by the writs 
dr levandis expensis, at Is. a day for a knight and 2s. for a burgess, 
in addition to the expenses of their journey. These writs, which were 
issued, after the dissolution of parliament, at the request of the members 
who had served, may he regularly traced to the end of Henry VIII. s 
reign (Prynne’s Fourth Register, p. 495). The payment was unpopular 
in the counties and boroughs and was one of the reasons why representation 
in parliament was not eagerly sought for. but was regarded in the Middle 
Ages rather as a burden than a privilege. See Pasquct, 166-171. In later 
times payments still continued to be made voluntarily by some boroughs to 
ilieir representatives. Andrew Marvell, the witty member for Hull in the 
reign of Charles II., has been erroneously reputed the last recipient of a 
salary. But in 1681, three years after Marvell's death, Thomas King, who 
had been member for Harwich, obtained from the lord chancellor, after 
notice to the corporation of Harwich, a writ de expensis burgensium levandis. 
Lord Campbell, in his life of Lord Chancellor Nottingham, after citing the 
case of Thomas King, gave it as his opinion that the writ might still be 
claimed, and that no new law is required for those who desire to resume 
the ancient practice. Sec Anson, Law and Custom of the Constitution, 
vol. i., p. 129, note. 

In 1830, a proposal to restore the practice of paying wages to members 
was included by Lord Blandford in a Reform Bill which he submitted to 
the House of Commons (Hansard Deb., 2nd Ser. xxii. 678). Resolutions 
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before the assembly they increased the parochial asses>inent ( 
of their own authority, to 1 IGs. (//). No complaint appears 
to have been made of this irregularity, by which the main 
intention of parliament was carried into effect. In the 
following year (1372) there occurred a more serious 
disregard of constitutional formalities, tending to destroy 
the unity of the House of Commons by reviving the former 
separation of the borough from the county members. After 
the petitions of the commons had been answered, the 
knights were dismissed; but the burgesses were convened 
before the Prince of Wales and the prelates and barons 
“ a chamber near the White Chamber,’* and induced, 
as a return for the continual safe convoy of merchant 
shipping, to renew for a yeai* a subsidy formerly granted 
upon imports (/<). 

II. The right of the commons to concur in legislation 
“ according as it hath been heretofore accustomed,*’ had 
been solemnly affirmed by parliament in the oth of 
Edward II. (1332), and is moreover expressed in the 
enacting words of statutes, both prior and subsequent to that 
date (i). From the year 1318 down to the accession of 

were passed in the commons, in 1893 and 1893, in favour of 
payment of members of parliament, but failed to find acceptance by the 
House of Lords. At last this was successfully effected in 1911. in an 
expeditious manner and by the House of Commons alone. On August 10 the 
chancellor of the exchequer brought in a motion that provision should be 
made for paying a salary of CI00 a year to every member of the House 
except ministers and officers of it or of the royal household. He pointed 
out that the principle hud been frequently affirmed by the House, and had 
been adopted l>y the prime minister before the previous gem*rnl election. 
It was not an innovation, but a rein traduction of an early practice, which 
had been originally applied by the constituencies, latterly in surreptitious and 
indirect ways, till 1780, when, however, the principle of ** reasonable wages 
for all members" was affirmed by a sub-committee. There was now a much 
greater demand on members ' time. The proposnl met with a gor*d deal of 
opposition; hut at the further debate on August 14, the motion was carried 
by ‘241 to 128 . 

({/) Rot. Pari., ii. 304. 

(/i) Ibid. p. 310; und see Hallam, Middle Ages. hi. 17. 

(i) The importance to he attached to the assent of the commons should 
not he exaggerated. Cf. Pnsquet. p. 174, who referring to parliament 
under Edward I. writes : " Legislation was a royal prerogative, in which 
subjects took no part, except to give counsel, when the king demanded 
it of them. ... So little importance was attached to the presence and 
tho opinion of the commons that in 1290 the statute Quia Emplores. 
although it affected the knights, was promulgated a week before the 
delegates of the counties arrived at the parliament." 

E.C.H. 10 
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Difference 
between 
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and statutes. 


J 


Edward III. ilio form invariably runs: “bv tlie assent 
of the prelates, earls, barons, and the commonalty of the v 
realm.” Under Edward Ilf. this form alternates with 
another, in which the share of the commons is expressed 
as that of petitioners, — “at the request of the commons 
and by the assent of the prelates, earls, and barons.” 
This was owing to the fact that at this time statutes were I 
‘almost always founded upon the petitions of the commons,, 
which expounded grievances and prayer for specific 
remedies (/). In 1340 (14 Edward III.) a joint com- 
mittee of both Houses, consisting of the Archbishop of 
Canterbury and a certain number of bishops and barons 
(with whom were associated several of the justices), and 
twelve knights and six burgesses, was appointed to convert 
such petitions and answers as were fit to be perpetual 
into statutes (/). Matters of a temporary nature were y 
(usually regulated by ordinances, which differed little from / 
statutes, except in their less solemn and less permanent 
character, and in the fact that they were usually made, 
4 not in parliament, but in a Great Council. The Great 
Councils, however, sometimes contained all the elements 
of a parliament; the only difference being that the 
summonses were not in parliamentary form. But in 
ordinary cases the lords and the King’s Council were the 
only members. Notwithstanding the tendency of ordinances 
to impair the legislative power of the Lower House, the 
dislike of the commons for innovations in the statute law 


(/.•) Sometimes the commons merely prayed for a declaration of the exist- 
ing law, in which case their assent to the declaration in answer was usually 
assumed without being positively given. This was the case with the great 
Statute of Treasons (25 Edw. III., st. 5, c. 2). The petition upon which 
this Act is founded simply prayed that '* whereas the king's justices in 
different counties adjudge persons indicted before them to be trnitors for 
sundry matters not known by the commons to be treason, it would please 
the king by his council, and by the great and wise men of the land, to 
declare what are treasons in this present parliament." The king's answer 
to this petition, entitled " A Declaration which Offences shall be adjudged 
Treason," constitutes the existing statute. It was a matter of the greatest 
constitutional importance that the law of treason should be fixed and invari- 
able. In subsequent reigns the law of treason was frequently extended to 
offences not mentioned in this statute of Edward III. ; but it was always a 
popular measure to reduce the crime to the limits of the ancient statute, 
which with some modifications, remains at the present day the law on the 
subject. 

(0 Rot. Pari., ii. 113. 
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made them partial to the former species of legislation. 
Ihus, in 1363 (37 Edward I IT.), when it was proposed to 
enact the first sumptuary laws, the lords and commons 
were asked, “ inasmuch as the matter agreed upon in 
parliament was novel and unheard of before,” whether 
they would prefer an ordinance or a statute. They 
decided to proceed ** by way of ordinance and not by statute, 
in order that, if anything should need amendment, it 
might be amended at the next parliament ” (m). The 
important “Ordinances of the Staple,” which, among 
other things, prohibited English merchants from exporting 
wool under pain of death, were promulgated in a Great 
Council held in 1353 (27 Edward III.), at which one knight 
from each shire, and certain citizens and burgesses attended. 
The introduction of a new capital offence was clearly a 
matter which required the sanction of a regularly con- 
stituted parliament. Conscious of the danger of departing 
from the legal form of the constitution, the commons 
present at the Great Council prayed “ that the said articles 
might be recited at the next parliament and entered upon 
the parliament roll, for this cause that ordinances and 
agreements made in council are not of record, as if they 
had been made in a general parliament.” In the next 
parliament the ordinances were expressly confirmed “ to 
be holden for a statute to endure always,” and it was 
enacted at the same time, that no alteration or addition 
should be made in future without the assent of 


parliament (n). 

III. On two occasions during the reign of Edward ITT., 
the commons interfered with great boldness in matters of 
governmental administration. 

(1) In the parliament which met in April 1341 (15 
Edward III.), they made, in conjunction with the lords, 
a praiseworthy but premature attempt to establish the| 
responsibility of the king’s ministers to parliament. 
Edward’s quarrel with the archbishop, John Stratford, andi 
the proceedings instituted against that prelate in the! 
Exchequer, had raised the question of the right of peersl 


(iii.) Right of 
comntonR to 
enquire into 
administra- 
tive abuses. 
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of ministers 
to parliament. 

1342. 


(m) Rot. Pari., ii. 280. 

(n) Rot. Pari., ii. 258, 257. As to the distinction between statute and 
ordinance : Hallam, Middle Ages, iii. 49, and Taylor, Engl. Const., p. 496. 
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Ito be tried by their peers in parliament, and a committee 
[of the lords reported in the allinnative. When the question 
of supply came up, each of the three estates made a series 
of conditional demands, three of which are of special 
interest. (1) The lords required a statute enacting, in 
conformity with t lie recent report of their committee : That 
when the king was prosecutor (“ oil le roi se fait partie ”), 
no peer of the land, whether minister or not, and whether 
on account of his office or for any other cause, should be 
brought to trial, lose his lands, tenements, goods or chattels, 
be arrested, imprisoned, outlawed or forfeited, or be bound 
to answer or be judged, except in full parliament and 
before the peers; saving unto the king the laws rightfully 
used bv due process, and saving also suits between 
party and party (o). The lords and commons together 
'.jpetitioned : (2) That commissioners should be appointed to 
enquire into the accounts of such as had received the aids 
and other public moneys; and (*3) That the ministers and 
, judges should In* appointed in parliament, and sworn to 
‘observe Magna Carta and the other statutes (/>). 

The most important of these demands, and at the 
same time the most obnoxious to the king, were the 
pa rliame ntary appointment of the ministers and judges, 
and the auditing of accounts, which, combined, would 
at once have involved ministerial responsibility. Find- 
ing, however, that a subsidy could only be obtained 


(o) Hot. Pari., ii. 1*27. Anciently bishops would appear to have been 
regarded as peers: and the claim of Archbishop Stratford to he culled 
upon to answer in parliament only, was admitted by the king. But bishops 
have long been held to he '* lords of parliament*' only and not "peers": 
not being ennobled in blood, they are ** not of trial by nobility." and would 
be tried for a capital offence by a jury of commoners. Lords' Standing 
Ord., No. 70. 1092: Trials of Bishop Fisher and Archb. Cranmer, 1 Howell. 
St. 'I r.. pp. .109. 771. " It seems." writes Pike (Const. Hist, of House of 
Lords, p. ‘221). " to have been settled law- that bishops do not enjoy the 
right of being tried by peers of the realm, either in parliament, or in the 
Court of the Lord High Steward." and cites especially Staunford, Les 
Plees del Coron., p. 153: 3 Inst. 30. in support of this statement. As 
regards the barons or peers for life, whose status as lords of parliament 
was especially determined by the Appellate Jurisdiction Act. 1887, sec. 2, 
it would appear certain that they, not being ennobled in blood, would be 
only triable before a common jury. 

(p) Rot. Pari., ii. 130-131: and sec Stubbs, Const. Hist., ii. 409. 
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on condition that the petitions were granted, the king 
reluctantly allowed them to be embodied in a statute; 
but with a slight modification by which he was still 
to appoint, “with the advice of his council, ” the 
ministers and judges, who, however, should be bound to 
surrender their offices at the next parliament, and be there 
responsible to all having cause of complaint against them. 
The passing of this statute gave rise to the first protest 
on the rolls of parliament, the chancellor, treasurer, and 
judges recording their dissent. On the dissolution of 
parliament Edward had recourse to the violent measure of 
declaring this statute null and void, in a proclamation 
addressed to all the sheriffs. lie was, however, conscious 
of the gross illegality of his conduct, and in the following 
parliament procured the formal repeal of the obnoxious 
Act (q). 

(2) In 137G (50 Edward III.) the commons for the first 
time exercised the constitutional right of impeachment (r).| 
During the declining age of the king and the lingering 
illness of the Black Prince, John of Gaunt, Duke of 
Lancaster, had acquired the chief direction of affairs. His 
administration was exceedingly unpopular, and lie appears 
to have been suspected by his dying brother of ambitious 
designs, inimical to the claims of young Richard of 
Bordeaux to succeed to the throne of his grandfather. The 
great increase in the power and influence of the House of 
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(q) Rot. Pari., ii. 131, 139; Ryiner, ii. 1177; and see Hallam. Middle 
Ages, iii. 51. 

(r) "A second and higher judicial aspect still, in which the House of 
Lords appears, is that in which it stands out as a high criminal court of 
state for tho trial of all persons who are impeached or accused by the com- 
mons, sitting as a grand jury of the whole nation, of the commission of 
high crimes and misdemeanours. The right to thus assail the great function- 
aries of the realm was one of the weapons won by the commons during their 
struggles for political power in the fourteenth and fifteenth centuries. The 
earlier instances of criminal proceedings which take place in parliament 
during the period which intervenes between the beginning of the reign of 
Edw. I. and the 60th year of Edw. III. arc both irregular and ambiguous. 
Not until the year last named do we find ... a clear instance of a parlia- 
mentary impeachment in the sense in which that term is now understood. 
The proceedings against the Lords Latimer and Nevill . . . are the earliest 
instance of a trial by the lords upon a definite accusation made by the 
commons." — Taylor, Engl. Const., 441; sec also Anson, Law and Custom 
of the Constitution, vol. i., pp. 362 seq .; Maitland, Const. Hist., 
pp. 817, 818. 
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Commons is remarkably brought out by the proceedings 
which took place in the “ Good Parliament,” as that which 
met in the 50th of Edward III. was long called among 
the people. Fifty years before, a combination of the barons 
against the Lancastrian party would doubtless have been 
the form which the opposition would have assumed. Now, 
the Prince of Wales and the Earl of March (the husband 
of Philippa, daughter and heiress of Lionel, Duke of 
Clarence) found that the best means of effecting their object 
was by combining with the Lower House in a political attack 
upon the government. The commons voted a subsidy, but 
insisted that the council should be strengthened bv the 
addition of ten or twelve lords, prelates, and others, “to 
bo constantly at hand so that no business of weight should 
be despatched without the assent and advice of all.” 
After complaining, in general terms, that the king and 
kingdom had been greatly impoverished “ for the private 
advantage of some near the king, and of others by their 
collusion,” the commons proceeded to impeach, at the bar 
of the House of Lords, two peers, Latimer and Nevill, 
who held office under the king, and four commoners, Lyons, 
Ellys, Peachey, and Bury, farmers of the customs and of 
certain monopolies. The grounds of impeachment were 
various, but the three principal allegations against the 
accused were: (1) That they had procured and advised the 
removal of the Staple from Calais, where it had been fixed 
by parliament; (2) that they had lent money to the king 
at exorbitant usury; and (3) that they had purchased, at a 
low price, old debts due from the crown, and afterwards 
paid themselves in full out of the treasury. The House of 
Lords tried and convicted all the accused, with the 
exception of Bury, who did • not appear to take his 
trial. Lord Latimer was expelled from the council and 
placed under arrest; Lord Nevill was deprived of all his 
offices; while Lyons, Ellys, and Peachey were imprisoned 
and placed at the king’s mercy (s). But the commons were 
not strong enough to stand alone. By the death of the 
Prince of Wales (June 8, 1376), they lost their chief s 
supporter. On the dissolution of the “ Good Parliament,” 


(s) Rot. Pari., ii. 323-329. 
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the Duke of Lancaster resumed the chief place in the 
administration; the new council of twelve was removed; 
the former partisans of the duke returned to court; and 
Sir Peter de la Mare (steward to the Earl of March), who 
had led the opposition in the House of Commons, was 
arrested under false pretences, and imprisoned in Notting- 
ham Castle. In the following year a parliament, packed j 
with the duke's supporters, illegally returned by the sheriffs: 
at his request (f), undid the work of its predecessors, and I 
reversed the judgments given against the impeached 
ministers. No testimony to the real advance in the power 
and importance of the lower House can be stronger than 
this subversion of the measures of one House of Commons 
by another specially packed for the purpose. 

The intervention of the commons was not confined to 
questions of internal administration. Under Edward III. 
we find them constantly consulted and giving advice on 
questions of war and peace, an “ unfair trick of his policy,” 
Hallam regards it, in order to prevent any murmuring 
about subsidies required to maintain wars undertaken by 
common assent (u). 

In 1328, while Edward was still a minor, and Mortimer 
held the reins of power, the treaty of peace with Scotland, 
by which that kingdom was liberated from all feudal 
subordination to England, was concluded with the consent 
of parliament, the commons being expressly mentioned. 

V In 1331, the king consulted parliament on the question 
of peace or war with France, and was advised in favour of 


peace. 

yFive years later, however, in 1336, we find them urging 
the king to war with Scotland, on the ground that “ tho 
king could no longer, with honour, put up with the wrongs 
and injuries daily done to him and his subjects by the 
Scots ” (*). 

In 1343 parliament was asked to advise the king as to 
making peace with France. The lord chamberlain, Sir 
Bartholomew de Burgliersh, announced on the part of the 
king that “ as the war was begun by the common advi ce 


(t) Chron. Angliae, p. 112. 

(u) Hallam, Middle Ages, iii. 53. 
(*) Pari. Hiat., i. 93. 
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of the prelates, great men, and commons, the king could 
not treat of, or make, peace without the like assent.” The 
lords and commons, after separate deliberation, gave their 
opinion that the king ought to make peace if he could 
obtain a truce that would be honourable and advantageous 
to himself and his friends, but if not, the commons declared 
that they would aid and maintain his quarrel with all 
their power (//). 

In 1344 parliament, on being consulted, again urged that 
the war should be prosecuted energetically; but in 1348, 
when asked for advice (the expenses of the war having 
in the meantime proved exceedingly burdensome, the 
commons returned a very discreet and guarded answer. 

Most dread lord,” they said, 44 as to your war and the 

array thereof, we are so ignorant and simple that we cannot 

give you advice. We therefore pray your gracious lordship 

to excuse us, and that it please you, with the advice of the 

great men and of the sages of your council, to ordain what 

shall in this matter seem best to vou for the honour and 

•• 

profit of yourself and your kingdom; and whatever shall 
be thus ordained by the consent and agreement of you 
and of the great men aforesaid, we readily assent to, and 
will hold it firm and established ” (c). 

In 1854, the king informed the parliament, through the 
lord chamberlain, that there was great hope of bringing 
about a peace with France, but that as he would not 
conclude anything without the assent of the lords and 
commons, he wished to know whether they would agree to 
peace if it might be had by treaty. To this the commons 
at first replied “that whatever should be agreeable to the 
king and the lords in making of this treaty, would be so 
to them but on being asked again, 44 If they consented 
to a treaty of perpetual peace if it might be had?” they 
all with one voice cried out, 44 Aye! Aye! ” (/?). 

When at length peace was concluded in 13G0 by the 
Treaty of Bretigni, parliament was summoned, and the 
treaty submitted to its inspection and formally approved. 


(y) Rot. Pari., ii. 136. 
(*) Ibid. ii. 165. 

(a) Ibid. ii. 262. 
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In 1368, when David Bruce offered peace with Scot la ml 
on condition of being relieved from all homage for his 
crown to the king of England, t he parliament, on being 
consulted, answered that “ they could not assent to any 
such peace, upon any account, without a disherison of the 
king, his heirs, and crown, which they themselves were 
sworn to preserve ” (6). 

These examples show the practice during the reign 
of Edward III., and from that time questions of war and 
peace have been admitted, both by the sovereigns who have 
requested, and by the parliaments which have freely 
offered, counsel and advice, to be proper subjects of parlia- 
mentary cognisance. “The exercise of this right,” it 
has been well observed, “ so far from being a modern 
invasion of the royal prerogative, is an ancient consti- 
tutional usage. It was not, however, until the power of 
Parliament had prevailed over prerogative that it had the 
means of enforcing its advice ” (c). 

In many other affairs of state, besides those already 
enumerated, the commons, under Edward III., took an 
active part. The statute of Provisors (25 Edw. III.) 
— which checked the power assumed by the pope of 
nominating foreign clerks to fill the ecclesiastical benefices 
and dignities of England — was passed in consequence of 
“ the grievous complaints of all the commons of the realm.” 
In this reign also we meet with the first efforts to repress 
electoral abuses. In addition to several petitions that none 
but knights of reputable esquires might be allowed to serve 
as county members, it was enacted in 1372 (46 Edw. III.) 
that no lawyer practising in the king’s court, nor sheriff 
during his shrievalty, should be returned or accepted as 
knight of the shire. The reason alleged was that many 
lawyers had procured seats in parliament for the purpose of 
putting forward, in the name of the commons, petitions 


(6) Rot. Pari., ii. 295. 

(o) May, Const. Hist., ii. 86. For instances of parliament being con- 
sulted as to peace or war under Henry VII., James I., and Queen Anne, 
see Pari. Hist., i. 452; i. 1298; vi. 609. 
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which only concerned their private clients; and that sheriffs, 
being common ministers for the people, ought to reside in 
their official districts to administer right to all (r/). 
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The reign of Richard IT. is perhaps the most interesting 
period in the early constitutional history of England. It 
was the t timing-point in the long struggle between con- 
stitutional liberty and that arbitrary power towards which 
the loosely-defined prerogatives of our early kings were 
always impelling them. During the last two years of his 
reign Richard succeeded in establishing a practical des- 
potism, and the question between him and his people was 
narrowed to the simple issue of absolute monarchy against 
parliamentary government. His deposition and the election 
of the worthiest member of the royal house to fill his 
place marked the triumph of constitutional principles, and 
furnished a precedent of the greatest value when, nearly 
three hundred years later, the last of the Stuart kings 
attempted once more to make “ the royal will the only law.” 

Under Richard II. not only did the commons confirm by 
frequent exercise the three main rights established, under 
Edward Til., thatql) no money could, be levied or (2) laws 
enacted without their assent, and that (3) the administration 
of government was subject to their inspection and control; 
but they also secured on an equally firm basis the two 
derivative rights which had been asserted for the first time 
in the late king’s reign — namely, (1) the right to examine 
the public accounts and appropriate the supplies, and 
(2) the right to impeach the king’s ministers for mis- 
conduct. 

In taking a rapid survey of the principal constitutional 
events of the twenty-two years of Richard’s reign, it will 
be convenient to divide it into three periods: I. From 
1377 to the coup d'etat of 1389, when the king suddenly 
declared himself of age and took the reins of government 
into his own hands. IT. From 1389 to the second coup d'etat 
of 139 1 , when the king seized the Duke of Gloucester and 


(d) Rot. I'arl.. ii. 310; sec Stubbs. Const. Hist., ii. 445. Though long 
obsolete, this statute was not formally repealed till 1871. 
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the Earls of Warwick and Arundel (three of the five lords 
appellant ”). III. From 1397. when the king began Jo 
exercise despotic power, until his deposition in 1399. 

I. 1377 — 13S9. During this period of minority the 
commons, no longer content with a defensive warfare 
against the crown in order to protect the rights already 
acquired, assumed an aggressive character, and for some 
years “ the whole executive government was transferred to 
the two Houses ” (c). 

As soon as the coronation of the boy-king was over, the 
prelates and barons held a great council, and chose, “ in 
aid of the chancellor and treasurer,” twelve councillors 
to act as a quasi-regency. About three months afterwards 
a parliament was summoned, and the House of Commons, 
to which had been returned a large proportion of the knights 
who sat in the “ Good Parliament ” which impeached the 
Lancastrian ministry, elected as their speaker Sir Peter 
de la Mare, now released from prison. The commons at, 
once proceeded to assert their right to a voice in the govern- 
ment; and at their request, the lords, in the king’s name, 
appointed a permanent council of nine, without whose 
unanimous consent no business of importance was to bo 
transacted. /They also petitioned that, during the king’s 
minority, the chancellor, treasurer, judges, and other high 
officers, should be made in parliament; and procured the 
appointment of two London merchants, William Walworth 
and John Philypot (the latter of whom is celebrated as the 
first Englishman who has left behind him the reputation of 
a financier), as sworn parliamentary treasurers to receive 
and disburse the liberal subsidy granted for the French 
war (/). 

The heavy expenses attending the prosecution of this 
war — a legacy which Richard had inherited from his grand- 
father — and the usual want of economy incident to a 
minority, necessitated frequent and urgent appeals to 
parliament, and the commons were always careful to tack 
conditions to their grants. In the next parliament they 
required a clear account in writing of the receipt and 
expenditure of the last subsidy, a request which was reluc- 

(e) Hallam, Middle Ages, iii. 59. 

If) Rot. Pari., iii. 5-7. 
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(antly granted. In 1 lie second year of Richard’s reign, 
the kingdom was in imminent danger of invasion. The 
Council, not wishing to call a parliament so soon after 
the dissolution of the last, convoked a Great Council 
of peers and other great men, who, finding t lie absolute 
necessity of preparation for defence, and that the king 
wanted money for that purpose, declared that they could 
not provide a remedy without charging the commons of the 
realm, which could not he done without parliament; but as 
the necessity was very urgent, all the. lords there present 
voluntarily lent divers large sums of their own money, as 
did also “ the good men of London and many other towns, 
and several persons in the kingdom to whom the king 
applied with the assent of the said Great Council.” The 
lords then strongly advised that a parliament should be 
presently summoned, as well for the repayment of their 
loan as for further supply (//). This advice was acted upon, 
and it is significant of the real progress made that, as soon 
as parliament met. the king voluntarily, without waiting 
for a petition, informed the commons that the treasurers 
were ready to exhibit the accounts before them; and a 
icommittee was appointed to enquire generally into the state 
I of the revenue. A similar committee, but with more 
extended powers, was appointed in the following year 
| (3 Hie. II.); and the right of the commons to investigate 
1 ! the accounts and appropriate the supplies was clearly 
i established (//). 

ttoia In the parliament which met after the insurrection of 

Commons. the villeins ill 1381 (5 Tiic. II.), the language of the 
commons was characterised by a remarkable boldness. 
After expressing their conviction that, ” unless the govern- 
ance of the realm were speedily amended, the realm itself 
would be utterly lost and ruined for ever, and, as a 
consequence, our lord the king, and all the lords and 
commons, which, in His mercy, God forbid,” they assert 

( 9 ) Rot. Pari. (2 Ric. II., Nos. 3. 4. and 5). iii. 55-56. 

(h) Henry IV. in 1406 made an attempt to silence the demand of the 
commons for the audit of accounts, telling them " kings do not render 
accounts.'' But he had to give way. Under the Yorkists and Tudors the 
right fell into disuse. It was revived in 1624 and 1641. and again firmly 
established as an undisputed principle under Charles II. in 1666. — Hallam. 
Const. Hist., ii. 356. 
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“ that there are such defects in the said governance, as well 
about the king’s person and in his household (through the 
outrageous number of his familiars established there) as 
in his courts of justice; and by grievous oppression in the 
country through the outrageous multitude of embracers and 
maintainers of suits, who are, as it were, kings in the 
country; that neither right nor law is done to any, and the 
poor commons are from time to time so pillaged and ruined, 
partly by the king’s purveyors of the household and others, 
who pay nothing to the same commons for the victuals and 
carriage which they take, partly bv the subsidies and 
tallages raised upon them, and besides by the grievous 
and outrageous oppressions of the servants of the king and • 
other lords, and especially by the aforesaid maintainers of 
suits, that they are reduced to greater poverty and dis- 
comfort than ever they were before.” After making many 
other bitter complaints against the administration, they 
emphatically conclude “ And for God’s sake let it not be 
forgotten that there be put about the person of the king, 
for and of his council, the most sufficient and discreet 
knights and lords that man can have or find in the king- 
dom.” A Commission of Reform was appointed “ to survey 
and examine in privy council both the state and government 
of the king’s person and of his household, and to suggest 
proper remedies.” And it was said (continues the entry }^ uaB0 of 
on the roll) by the lords in parliament that, “ as it seemed the lords, 
to them, if amendment of government were to take place 
throughout the kingdom, it should begin by the chief 
member, which is the king himself, and so from person to 
person, as well of Holy Church as others, and from place 
to place, from higher to lower, sparing no person, degree, 
or place ” (i). The lords and commons seem to have vied 
with each other in boldness and plainness of speech. It was ^Houses, 
in a great measure owing to this unanimity between the two 
Houses, and to the support thus afforded to the commons ( ^ 
in their struggle with the crown, that the early triumph i 
of constitutional principles was obtained (h). It was only 1 (*) 

(*) Rot. Pori., iii. 100. 

( k ) " Few things in our parliamentary history are more remarkable than 
the way in which the two Houses have for the most part worked together 
in times when they " were really co-ordinate powers in the state. During 
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when, later on, the had split up into rival factions, 

that Richard was enabled to <ret rid of the chiefs of the 
opposition, and to secure an obsequious lower House. 

the six Ini iitlrcd years that the t\v<. Houses have lived side by side, serious 
disputes between them have been very rare, and those disputes which have 
happened have generally had to do with nutters of form and privilege 
which were chiefly interesting to members of the two Houses themselves, 
not with questions which had any great importance for the nation at large." 
—Freeman. Growth of Eng. Const., t>0. In rerent times, however, differ- 
ences between the two Houses have become more common. " The Lords," 
remarks May. ’ opp.se. I themselves to concessions to the Roman Catholics, 
and to amendments of the criminal law, which had been approved by the 
commons. For several years neither the commons nor the people were 
sufficiently earnest to enforce the adoption of those measures; but when 
public opinion could no longer be resisted, the lords avoided n collision 
with the commons by acquiescing in measures of which they still dis- 
approved. Since popular opinion has been more independently expressed 
by the commons, the hazard of such collisions has been greatly increased. 
The commons, deriving their authority direst from the people, have in- 
creased in power: and the in flu cures which formerly tended to bring them 
into harmony with the lords have been impaired." — May, Const. Hist., 
i. -‘107. " A collision between the two Mouses was narrowly avoided in 

1HM. when the Representation of the People Hill was rejected by the House 
of Lords. A new departure at that crisis was taken by a correspondence 
carried on between the Marquis of Salisbury, as representing the opposition 
and the Conservative majority in the House of Lords, and the Right Hon. 
\V. E. Gladstone, the then Prime Minister, through the medium of the 
sovereign. This was one of the rare instances in later English history 
of the sovereign stepping into the arena of party politics, in order to stay 
a political and. it might be, a constitutional crisis of threatening dimen- 
sions. That a collision between the two Houses was not precipitated at 
this juncture was primarily due to the good services of the sovereign in 
accepting the position of mediator between the two rival political forces, 
and, next, to the patriotic disposition shown by either statesman, who, while 
each asserting their own standpoint, finally made those mutual concessions, 
which harmonised in the main with the prevailing popular opinion." A 
more recent instance of pourparlers between the two Houses is afforded 
by the conference, in the summer of PHO, between four cabinet and four 
ex-cabinet Ministers, representing the government and the opposition, the 
House of Lords and the House of Commons respectively. The demise of 
the crown in the person of King Edward VII. found the two Houses in 
direct conflict, in consequence of the rejection by the House of Lords of a 
complex financial bill sent up by the commons, and by which action the 
commons considered their exclusive rights to control finance infringed. 
Probably in order that the new reign should commence under calm condi- 
tions, a conference was arranged by the parliamentary leaders on either 
side : viz., the prime minister (Mr. Asquith) and Lord Lansdowne. The 
result of the conference, which did not, as in the previous case, invite the 
intermediary of the crown, was conducted with good feeling on either side, 
but the attempt to achieve a modus rivendi failed; and, although the 
reasons for the want of unanimity have not been and possibly never will be 
revealed, it is not impossible that in times to come a more extended use 
may be made of mutual exchange of opinion between the Houses on vexed 
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As (he kin*; grew up toward* liumhood. In* began to 
exercise* the prerogative of appoint itig hi* own minister*, 
and, unfortunately for himself. developed the same 
partiality for favourites which had pioved so disastrous to 
Edward II. This led to the proceedings of the tenth year 
of his reign, which mark ;.n important epoch in parlia- 
mentary history. The abuses of administration, unchecked 
by the remonstrances of parliament, or even by statutory 
enactments (/), at length became so grave, that the commons 
determined to remove the ministry and to impeach 

its chief, the chancellor, Michael de la Pole, Earl of 
Suffolk. This prosecution confirmed to the commons their 
newly-acquired right of impeaching the ministers of the 
crown, v/ln the parliament which met on Oc tober l, 1 : ?S0. 
both Houses jointly requested the removal o! the 
chancellor. The king, who, alter the opening of 

parliament, had withdrawn to Elthaiu. with character- 
istic impetuosity and arrogance replied “ that he 

would not for them, or at their instance, remove the 
meanest scullion from his kitchen.” The lords and 

commons returned a joint answer, refusing to proceed with 
any business until the* king should come hack to his 
parliament and remove the obnoxious minister from 
office (vi). At length ltiehnrd was rash enough to threaten 
to call in the advice of the king of France; a threat which 
produced the memorable address in answer, in which the 
parliament referred to the* deposition of Edward II., and 
plainly intimated to the king that his continued contumacy? 
would produce a similar result (n). After this Richard 


subjects, culminating, perhaps, in the appointment of a joint committee of 
both Houses to deliberate on constitutional matters of crave importance. 
The failure of this conference was followed by a dissolution of parliament, 
and the Parliament Act, having for its object the restriction cf the powers 
of the House of Lords to negative hills sent up by the commons, was passed 
in 1911. See in fra, chap. xvii. 

(/) " * Scd quid juvant statuta? * " says Walsinghaiii. ** since the king 
with hiR privy council is wont to alter or abolish what in parliament the 
whole commonalty and the baronage have just enacted." — Walking, ii. 48. 

(m) Knighton, ii. 215-21 G. 

(n) Their words were : " We have an ancient statute, and it was not 
many years ago experimented (it grieves us that wc must mention it) that if 
the king through any evil design or foolish obstinacy, or contempt, or out 
of a perverse or froward wilfulness. or by any other irregular courses, shall 
alienate himself from his people, and refuse to govern by the laws, statutes. 


'in *•*••«•• iin^s 
i pruliaiiK'iit 
i IdSG. 
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yielded; the chancellor was removed, and his enemy 
Arundel, bishop of Ely, appointed in his stead. In a bill 
of impeachment, divided into seven heads, Suffolk was 
charged with divers crimes and misdemeanours, and 
especially with having obtained from the king grants 
beyond liis deserts and contrary to his oath of office, and 
with having enriched himself by defrauding the crown. 
He made a very able defence and was acquitted on some of 
the charges; but being found guilty on the rest was 
condemned to forfeit all his grants, and to be committed 
to prison until he should pay a fine or ransom (o). 

Acting on the precedents of the reigns of John, Henry 
III., and Edward II., and of the third and fifth years of 
(he king’s own reign, the commons now petitioned for the 
appointment of a commission of reform. The king at first 
resolutely refused to give his assent, and threatened to 
dissolve parliament, but at length he was forced to yield, and 
a commission, consisting of fourteen persons of the highest 
eminence, was appointed bv statute, with almost unlimited 
powers, for the space of one year (p). 

Itichard, who was now in his twentieth year, had no in- 
tention of submitting to the loss of power. Before the 

and laudable ordinances of the realm, with the salutary counsel of the lords 
and great men of the realm, but will throw himself headlong into wild 
designs, and wantonly exercise his own singular arbitrary will,— from that 
time it shall be lawful for his people, by their full and free assent and con- 
sent, to depose the king himself from his royal throne, and in his stead to 
raise up some other of the royal race upon the same."— Knighton, ii. 219. 
There was, of course, no such " statute ” authorising the deposition of 
kings. The reference was to the measures taken for the deposition of 
King Edward II. 

(o) Rot. Pari., iii. 216-220. There is reason to believe that Suffolk was 
as much " sinned against as sinning." As a parvenu he was regarded with 
enmity and jealousy by the old nobility, headed by the king’s uncle, the 
Duke of Gloucester. 

(p) " Even impartial men," Hallam remarks ," are struck at first sight 
by a measure that seems to overset the natural balance of our constitution. 
But it would be unfair to blame either those concerned in this commission, 
some of whose names at least have been handed down with unquestioned 
respect, or those high-spirited representatives of the people whose patriot 
firmness has been hitherto commanding all our sympathy and gratitude, 
unless we could distinctly pronounce by what gentler means they could 
restrain the excesses of government. ... No voice of bis people, until it 
spoke in thunder, would stop an intoxicated boy in the wasteful career of 

dissipation .... Nothing less than an extraordinary remedy could preserve 

the still unstable liberties of England." — Middle Ages, iii. 69, 70. 



VXDF.lt KH!IA1<D 11. 


257 


dissolution of parliament he had made a verbal protestation 
that nothing done therein should be in prejudice of his 
prerogatives (q ) ; and a few months afterwards, having 
in the meantime released Suffolk and restored him to 
favour, he summoned the judges to Nottingham, and pro- 
pounded to them the famous set of questions. The judges 
gave their answers in writing under seal : (1) That the late 
statute, ordinance, and commission were derogatory to the 
king’s prerogatives; (2) that all who procured the said 
statute, ordinance, and commission to be passed, or per- 
suaded or compelled the king to consent to it. were 
deserving of the punishment of death; (3/ that the king, 
and not the lords and commons, had the power to determine 
the order in which business should be proceeded upon in 
parliament (?•) ; ^4) that the king could dissolve parliament 
at pleasure; (5) that his ministers could not be impeached 
without his consent; (6) that any member of parliament 
contravening articles 3, 4, and 5 should be punished as a 
traitor, and especially he who had moved that the statute 
deposing Edward II. should be sent for, and he who had 
brought it in; and (7) that the judgment against the Earl 
of Suffolk was altogether erroneous, and might he 
revoked ( 5 ). All the judges, except one, subsequently 
protested that these answers had been extorted by threats. 
Whatever may have been the motive which dictated them, 
they were undoubtedly both servile and sanguinary, un- 
constitutional for the most part, even as the constitution 
was then understood, and utterly inconsistent with the 
continued existence and future development of parliamen- 
tary liberty. 

The king had been secretly maturing a plot for working 
out his revenge through the medium of a corrupt bench of 
judges and a packed House of Commons. He had intended, 


(q) Rot. Pari., iii. 224. * 

(r) This was directed against the contention of the commons, insisted 
upon in tho case of Suffolk's dismissal, that redress of grievances ought to 
precede supply. 

(a) Rot. Pari., iii. 233. 
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after securing a parliament favourable to his cause ( t ), to 
seize the most obnoxious members of the opposition, and 
send them for trial before the judges who had already 
given their opinion on the question of law. The discovery 
of this plot led to the subsequent revolutionary proceedings 
of the five “ lords appellant” (Gloucester, Derby, Notting- 
ham, Warwick, and Arundel) in the parliament which 
with equal propriety has been termed the “ Wonder- 
working ” and the “ Merciless.” Deprived, by death or 
exile, of all his favourites, Richard remained for nearly a 
year subservient to the Duke of Gloucester’s party; until, 
taking advantage of the growing disunion in their ranks, 
and of a reaction in public opinion, he suddenly (in 1389) 
snatched the helm of government from their grasp. 

The formidable insurrection of the villeins in 1381 had 
very forcibly called the attention of the knights and 
burgesses, who had hitherto been intent upon the mainten- 
ance of their own political liberties, to the growing feeling 
of discontent among the agricultural labourers. Forming 
probably a majority of the whole nation, they were not 
destitute of political privileges, but harassed by vexatious 
restrictions on the freedom of their labour, and in many 
cases were in a state of personal bondage. 

For a long time prior to the conquest, the condition of a 
large number of the ceorls had been gradually becoming 
more and more depressed. Although they were all free- 
men, an increasing number had lost the privilege of 
commending themselves to whatever hlaford they pleased, 
and were unable to quit the soil which they cultivated for 
their own and their lord’s benefit. Although the so-called 
laws of William the Conqueror declare that: “ Coloni 
et terrarum exercitores non vexentur ultra debitum et 
statutum, nec licet dominis removere colonos a terns 
dummodo debita servitia persolvant ’’ (m), the general status 
of all agricultural tenants was lowered under the harsh ride 


(t) He sent for the sheriffs and required them to permit no knight or 
burgess to be elected without the approbation of the king and his council. 
The sheriffs refused, asserting that the commons would maintain their 
ancient privilege of electing their own representatives. Vita Ricardi, p. 85; 
Wals., ii. 161. 

(“) Hois de Guillaume le Conqucrant (ed. Matzke), c. 29. 
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of their new military masters. The multitude of smaller 
or larger “ manors ” with which the whole of England 
appears covered in the first century after the conquest, 
were not indeed of Norman origin, though called hv a 
Norman name; but the strict application of the feudal 
system to all kinds of land, which was a result of the 
conquest, must have tended very much to throw the small 
landed proprietors under manorial lordships (.r). The ceorl, 
who had previously been at liberty to go where he willed, 
would now tend to the position of one bound to the soil ; 
and the service which was formerly certain in amount 
would now in many cases be exacted at the will of the 
lord. Some of the ceorls retained their free status, as 
lib&rc ten&Ues or socmanni , rendering, by way of rent, 
fixed agricultural services, exclusive of, or in conjunction 
with, a money payment; but the rest, under the generic term 
villain, were the agricultural labourers whose wages were 
paid in land carved out of the demesne which they cultivated 
for the lord. Amongst the villeins there were various 
grades, of which the higher, possessing larger holdings.* 
and performing the more honourable services of agriculture) 
probably approached very near to the socmanni ; while the 
lower, such as the bordari i , cottari i , and cotseti , with but. 
scanty allotments, and rendering a baser and less skilled) 
labour, would be liable in many cases to become gradually 
confounded with the servi , who, soon after the date of 
Domesday, disappear as a class distinct from the villani. 

Glanvill, writing in the reign of Henry II., speaks of the 
nativi as being absolutely dependent upon their lords’ will, 
and so destitute of any kind of property that they were 
legally incapable of purchasing their own redemption from 
villeinage (y). Here we may probably trace the influence 
of the Roman law as to slavery ( z ), in exaggerating the 
servile aspect of villeinage in the eyes of the mediaeval 
lawyers. This view, however, is inconsistent with what 
we learn from other historic sources. That villeins had 


( x ) Bracton, lib. i. c. 11. 

(y) Glanvill, lib. v. c. 5; see also Dialog, de Scac., lib. i. c. 11; lib. ii. 
c. 14; Select Chart., 192 . 221, 240. 

( z ) Cf. VinogradoU, Villainage in England, p. 47; Holdswortli, Hist, of 
England, iii. 491 seq. 
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property, notwithstanding the general statements of 
Bracton and other legal writers to the contrary, seems to 
be clearly proved. Thus, in the chronicle of Simeon of 
Durham, we read ( s . a. 1096): “Comites, barones, vice- 
comites suos milites et villanos spoliaverunt, et regi non 
modicam summain auri et argenti detulerunt ” («). So 
in the “ Dialogus de Scaccario,” among possible debtors 
to the king are enumerated miles , vel liber alius, aut 
ascrij)t itius (b). In Magna Carta (sec. 20), the “ wainage ” 
(the tillage) of a villein is specially excepted from 
liability to seizure for a line due to the king. Henry 
III., in a writ issued in 1225 for the collection of a 
“ fifteenth,’ * excepts from assessment the arms which a 
villein was sworn to keep for service in the local militia, 
as well as his household utensils, and such of his provisions, 
hay, and provender as were not for sale (c). In 1232 a 
“ fortieth ” is declared to have been granted by the “ arch- 
bishops, bishops, abbots, priors, clergy holding lay fees, 
earls, barons, knights, freeholders, and villeins ” (d). Five 
years later a “ thirtieth ” is declared to be granted by the 
freeholders, pro se et suis villanis and a distinction is drawu 
between the villeins, and the poor having less than forty 
pence, in bonis , who are to pay nothing (c). 

It seems clear that the word villanus had undergone a 
change of meaning between the times when Domesday was 
compiled and when Bracton wrote under Henry III. In 
Domesday the men who, though performing base services, 
were stili free, are carefully distinguished from the scrv t. 
But both the villani and servi received, the one their wages, 
the other their means of subsistence, in land, which, how- 
ever it might differ in quantity, was still held by the same 


,a) «• 227 • . , 
<b) Lib. ii. c. 13. The *’ Dialogus de Scaccario ” was written by Richard, 
Bishop of London, Treasurer of tbo Exchequer under Henry II., 800 0 
Nigel, Bishop of Ely, his predecessor in the office, and great-nephew o 
Bishop Roger of Salisbury, the original organiser of the administration of 
that court. It contains " some curious historical traditions, concerning the 
origin of the Exchequer and other matters; and it throws much light on 
the fiscal rights of the crown.’*— Stubbs, Select Chart., 200. 

(c) Rymer, i. 177. Select Chart., 352-3. 

(d) Matt. Paris, iii. 230; Select Chart., 356. 

(e) Rymer, i. 232; Select Chart., 358. 
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villein tenure, and for which they rendered services the 
same in kind though differing in extent. From the status 
of the servi — the lowest species of tenants-in-villeinagc— 
the generic term “ villein ” seems gradually to have 
acquired a lower sense and meaning, and came at length to 
denote the condition of personal servitude (/). The word 
servus disappeared as the name of a class, but villeins, in 
the lower sense of the term, are generally specifically 
described as nativi — villeins by birth, not merely by tenure 
— or by the addition of the word servus after villanus. 
The double signification of the word is evident from the 
returns in the Hundred Itolls (temp. Edw. I.), where, in 
certain cases, it is specially stated, villani sunt servi , or 
nativi (g) t while, on the other hand, in the decisions of the 
Curia Regis of the same period, the word villanus is used to 
designate the state of personal serfdom (/i). Wo are 
expressly told by Bracton (temp. Hen. III.) that a free- 
man might hold tenement in villeinage, in which case his 
personal liberty existed along with the burdens of 
territorial servitude (i). He distinguishes two kinds of 
villeinage, socage and pure. The villa ni socmannj. , who 
were chiefly to be found on the king’s demesne, were 
bound to fixed services, but while they could not, so long 
as they performed the service due, he removed from their 
land against their will, they could at any time voluntarily 
leave it. They had no power, however, any more than 
the tenant in pure villeinage, to confer on another any 
right or interest in the land occupied ; they could only by 
a bargain with the lord surrender it to him or his steward, 

(/) "It may be doubted whether the word villani had during the twelfth 
century fully acquired the meaning of servitude which was attached to it 
by the later lawyers." — Stubbs, Const. Hist., i. 4G7. " For some purposes, 

indeed— chiefly in connection with the law as to wrongs — the distinction 
between free and slave was clearly drawn in the law books. But for many 
purposes the distinction was not very apparent. In Domesday Book ‘ the 
servus who has land and oxen may be casually called a villanus, and we 
cannot bo sure that no one whom our record calls a servus has the wergild 
of a freo man ’ ” : \V. 8. Holdsworth, A History of English Daw, vol. ii. 
p. 42, citing Maitland, Domesday Book and Beyond, pp. 30-33; cf. also 
Vinogradoff, English Society, pp. 217, 218. 

(g) Rot. Hund., ii. 324, 327, 329, 822. 

(h) Placit. Abbrcv. pp. 25, 161. 

(») Bracton, 1. ii. c. 8; iv. c. 28; Select. Chart., 415; see also Placit. 
Abbrcv., 29 Edw. I. p. 243. 
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80 that it might he let out afresh to the person in whose 
favour it had been relinquished. The “ pu re ” ville in, 
on the contrary, according to Hracton, might be subjected 
to unlimited services and burdens, “ nec scire debeat sero 
quid faccre debeat in crastino, . . . talliari . . . potest 
. . . ad plus vel minus.” He had not the smallest right in 
the land which he cultivated, and was in the strongest sense 
of the word a predial serf (/«). 

It is important to bear in mind that manorial property 
differed in many respects from the modern landed estate. 
“It was not a breadth of land, which the lord might 
cultivate or not as he pleased, suffer it to be inhabited, or 
reduce it to solitude and waste; but it was a dominion or 
empire, within which the lord was superior over subjects 
of different ranks, his power over them not being absolute, 
but limited by law and custom. . . . The demesne, the 
assised (/), and the waste lands were his: but the usufruct 
of the assised land belonged, on conditions, to the tenants, 
and the waste lands were not so entirely his that he could 
exclude the tenants from the use of them ” (m). 

The natural tendency of the customary law by which 
each manor was regulated was towards certainty : certainty 
of services, certainty of tenure. Accordingly we find in 
the Hundred 1^ oils and other land registers of the thirteenth 
century exact specifications of the services due from the 
various denominations of tenants; and even those villeins 
who are entered as liable to be tallaged at the will of the 
lord have their agricultural services accurately determined 
both in kind and extent. There was another circumstance 
which favourably affected the condition of the agricultural 


(fe) But " the slave is free against everybody but his lord " — “ ond even 
against his lord had some standing ground for a civil action." Vinogradoff. 
Villainage in England, pp. G9. 70. The whole subject of villeinage is 
exhaustively and admirably treated in this work, which brings out many 
new points, and firmly establishes them. See also Maitland, Const. 
Hist., pp. 33 seq.; and Pollock and Maitland. Hist, of English Law. 
vol. i., pp. 412-132, where the status of the villein is fully considered. 
Cf. also Holdsworth, Hist, of Eng. Law, iii. 491-509; Lipson, Economic 
Hist, of England, 32-15. 

</) Assised lands = parts of the demesne granted out to tenants 
subsequently to the original formation of the manor. See Vinogradoff, 
pp. 333-334. 

(to) Hale, Domesday of St. Paul’s, Introduce, xxxii-iii. 



VILLEINAGE. 


263 


population. A money economy, as opposed to ilie medieval 
barter in kind, was established in England at a much earl ici- 
period, and far more extensively than in the great inland 
countries of the European continent (//). The lords of 
manors found it more profitable and convenient to receive 
money payments in lieu of the ancient predial services, 
and the tenants were very willing by such payments to 
relieve themselves from the burden of' personal perform- 
ance of the services. This change was gradually carried 
out between the end of the thirteenth and the middle of the 
fifteenth centuries ( o ). In this way a numerous class of free 

labourers arose, and the lords of manors passed into the 
condition of the landlord of modern times, who must hire, 
but cannot command, labour. The process was slow and 
varied; sometimes the commutation was complete and 
permanent, sometimes partial, sometimes revocable. The. 
villein might be released from some of his obligations inj 
return for a money payment, while others — often the most 
burdensome — he was still compelled to perform. Com- 
mutation was also adopted as a temporary expedient which 
could be abandoned when it suited the lord’s convenience. 
There was no uniformity in the process, and it was long 
before all the villeins had ceased to be mere tenants-at-will 
and had become copyholders with inheritable estates in 
their lands subject to fixed services (/>). 

The substitution of money rents for labour services had 
not proceeded very far when the dreadful pestilence of 
1348 , by greatly reducing the number of the new class of 
hired labourers, nearly doubled the value of their labour — 
to the great loss of those landed proprietors who had com- 
muted the predial services of their tenants. The govern- 
ment, without any intention of oppressing the labourers 

(n) Nasse, Agricultural Community of the Middle Ages (translated by 

Ouvry), p. 67. . . . , 

(o) The remarkable transmutation of villein-tenure into copyhold began 
at least as early as the time of Henry III., and was completely carried out 
before the reign of Edward IV., when the judges permitted the copyholder 
to bring an action of trespass against his lord for dispossession. But c/. 
Lipson. Econ. Hist., 136 seq. 

(p) For tlio whole subject of commutation see Lipson, chap. Ill; l age, 
The End of Villeinage in England, and the review of this book by Vino- 
gradoff in Eng. Hist. Rev., vol. xv. 1900 (reprinted in his Collected Papers, 
Oxford (1928), i. 129 seq.). 
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but hoping to avert a serious economic catastrophe, 
had recourse to the ordinance of 1349, and to a series 
of statutes of greater severity between 1351 and 1368, 
by which every able-bodied man, not living of his own 
nor by any trade, was compelled to hire himself to any 
master who should demand his services, at such wages as 
were paid three years previously, or for some time pre- 
ceding. These statutes, while failing in the object which 
they had in view, as appears by the frequent complaints 
of the commons that they were not kept, greatly increased 
the general discontent of the peasantry (q). In a great 
many manors at this period the ancient services still re- 
mained due, but the villeins, lured by the prospect of high 
wages, impatient of the burdens of predial service, and 
animated by the general spirit of unrest which resulted from 
the Black Death, often left their holdings to offer themselves 
as hired labourers, and l>egan to confederate for the purpose 
of resisting their lords. A statute of the first year of Richard 
II., passed “at the grievous complaint of the lords and 
commons of the realm, as well men of holy church, as 
other,” for the punishment of recalcitrant villeins, recites 
that “ villeins and tenants of land in villeinage who owe 
services and customs to their lords, had of late withdrawn 
their customs and services from them, b}* comfort and 
procurement of others their counsellors, maintainers, and 
abettors, who had taken hire and profit of the said villeins 
and land tenants; and under colour of exemplifications out 
of Domesday Book of the manors and vills in which they 
dwelt, and by wrong interpretation of those exemplifica- 
tions, claimed to be quit and discharged of all manner of 
service, either of their body or of their lands, and would 
suffer no distress or other course of justice to be taken 
against them; and did menace the servants of their lords 
with peril to life and limb, and what is more, did gather 
together in great routes, and bind themselves mutually by 
such confederacy that each one should aid the other to 
resist their lords with the strong hand ” (r). The discontent 

(q) See the text of the Statute 25 Edw. III. st. i., and Putnam. 
Enforcement of the Statutes of Labourers, and Petit-Dutaillis, Studies 
Supplementary to Stubbs* Const. Hist., ii. 264 seq. 

(r) 1 Ric. II. c. 6. 
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of the peasants, the grievances of the lower clergy, who as 
a class had, perhaps, suffered more severely from the 
pestilence than any other, the French war bringing with 
it heavy taxation, especially the irritating poll-tax ol 
twelvepence a head exacted from rich and poor alike (s), 
were among the chief causes which gave rise to the formid- 
able insurrection of 15381 (0* The actual demands of the 
insurgents as declared by Wat Tyler at Smithfield com- 
prised, “ that there should be no law within the realm save 
the law of Winchester, and that from henceforth there 
should be no outlawry in any process of law . . . and that 
the goods of Holy Church should not remain in the hands 
of the religious, nor of parsons and vicars, and other church- 
men, but the clergy already in possession should have a 
sufficient sustenance from the endowments, and the rest of 
the goods should be divided among the people of the parish 
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the insurgent 
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U) It was ordered, however, that the richer should aid the poorer, and 
that individual contributions might range from 20s. down to Id. Rot. Pari., 
iii. 90. But this left much scope for oppression on the part of the collectors 
of the tax. 

(0 On the variety of causes which led to tho revolt of 1381 sec the 
essay already quoted by Petit -Dutaillis. " Whether one considers its 
principal or its secondary causes." he says, p. 274, "it is true to say 
that tho revolt of 1381 was. so to speak, a settlement of oid scores 
of every kind. It was above all an eruption of long-cherished envy, 
hatred, and malice— feelings which had every excuse— towards the selfish 
ness of the rich ... it altogether lacked unity, and it was directed 
by demagogues of only mediocre ability. It had some of the characteristics 
of a political movement, of a religious movement, and especially of a 
social movement; but none of these terms defines it sufficiently, and even 
if one uses all three to describe it, there is still a danger of giving a false 
impression." In addition to the works already cited, sec Rcvillc and 
Petit-Dutaillis, Le Boulfevement dcs Travailleurs d’Angletcrre cn 1381; 
Oman, The Great Revolt of 1381; Trevelyan, England in the Age of 
Wycliffe, and The Peasants’ Revolt and the Bollards; Powell, The East 
Anglia Rising in 1381. Maitland, Const. Hist., p. 208, says of the Black 
Death and the grievances of tho labourers in 1381 : " One of the greatest 
economic catastrophes in all history ; the guess has been made that it 
destroyed not much less than half the population. It utterly unsettled the 
mediaeval system of agriculture and industry; wages, of course, rose 
enormously; Parliament endeavoured by statute after statute to keep them 
down, to fix a legal rate of wages. This attempt produced many of the 
grievances which burst into flame in the revolt of 1381, one of the most 
portentous phenomena to be found in the whole of our history.” 
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. . . and that there should he no more villeins in England, 
and no serfdom or villeinage, hut that all men should he 
free and of one condition " (>/). 

The immediate effect ol the violence of the democratic* 
party was to create a reaction of stern repression. The 
general charter of manumission extorted from Richard by 
the rioters, was annulled by royal proclamation and by 
statute (.#■), both Houses of Parliament unanimously refus- 
ing to accept the king's offer to agree to the entire abolition 
of the state of bondage, and affirming, in the exaggerated 
language of panic, that they would never consent to such a 
measure even to “ save themselves from perishing altogether 
in one day " ( »/). No immediate improvement in the condi- 
tion of the peasants seems to have resulted from the rising. 
ijThe peasants continued to struggle for higher wages and for 
I commutation of services. The revolt unsettled society, and 
gave rise to revolutionary ideas among the workers, and 
among the lords a constant fear of another general rising, 
ft was only when the panic had passed away that the process 
of the break-up of the old manorial system, which had 
begun in lhe previous century, proceeded once more, 
and was consummated hv the Wars of the Roses, which 
weakened the authority of the lords over all classes ot their 
tenants, and enabled the latter, in the midst of the political 
confusion, to make good their independence. In a few 
exceptional instances the slate of servitude lingered on till 
the commencement of the seventeenth century, when it 
became extinct without any legislative abolition (~). 


(m) The Anominallc Chronicle of St. Mary's Abbey. York. cd. Galbraith. 
1927, p. 147. The Law of Winchester ** substituted the mutilation and 
blinding of felons for common hanging, and was a coveted privilege in 
early borough charters,*’ ibid. 196. 

(x) Kymer, iv. 126; 5 Ric. II., st. 1. c. 7. 

(y) Rot. Pari., iii. 100. 

<z) C/. Holdsworth. Hist. Eng. Law, iii. 505 scq. The last case in 
which villeinage was pleaded was that of Pigg v. Calctj (1618), (Noy. 
R. 27). in the 15th of James I. The plaintiff. Pigg, sued the 
defendant in trespass for taking his horse. The defendant pleaded that he 
was seised of the manor of D.. to which Pigg was a villein regardant, and 
that defendant and those seised of the said manor had been seised of the 
plaintiff and his ancestors. The plaintiff replied that he was free, and this 
issue was found in bis favour. Since the extinction of villeinage no form of 
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II. 13S9 — 1397. During this period of nearly eight 
years, comparative harmony subsisted between Richard and 
his parliament. The events of the earlier part of his reign 
had taught the king discretion, or possibly dissimulation; 
and the return of John of Gaunt, who had been absent 
during the late revolutionary proceedings, prosecuting his 
claim to the throne of Castile, served to keep his brother 
of Gloucester in check, and exercised a mitigating influence 
over the excited passions of all parties. A revulsion of 
popular feeling, somewhat similar to that which in later 
times brought about the restoration of Charles II., seems 
to have set in ; and the parliament during this period proved 
complacent and even obsequious. The leaders among the 
nobles were moreover divided by personal jealousies. The 
series of truces with France obviated the necessity for 
oppressive taxation. Parliament refrained from interfering 
with the king’s household expenses, but they continued 
the practice of making conditional grants, to be levied 
only in case of an expedition against the enemy, 
and on account of the non-fulfilment of this condition, 
several subsidies were remitted by proclamation. The king 
on his side behaved with unusual courtesy. In 1389, he 
ordered the chancellor, treasurer, and other members of 
his Council, to resign their offices in parliament, and 
submit themselves to its judgment in case any charge 
should be brought against them. After a day’s deliberation 


S« roml 
p«*l 10.1 . 

i i :;**T. 
Apparent 

li.il IIIOIU 

in i \vi*( n 
Kit'lsar.l 
«nd In* 
parliament. 


Division 

among the 

lending 

nobles. 


slavery in England has been recognised by law. But in the colonies it was 
legalised, and the status of a colonial slave when in England long continued 
doubtful. As early as Queen Anne's reign. Lord Chief Justice Holt expressed 
an opinion that *' as soon as a negro comes into England he becomes free,” 
and Mr. Justice Powell also declared that " the law took no notice of a 
negro” (Smith v. Brown and Cooper, [1707] 2 Salk. GCG) ; but the first 
oxpress adjudication on the subject was not given till 1771, when Lord 
Mansfield, in the celebrated case of the negro Sominereett, pronounced the 
decision of the Court of King's Bench that slavery in England is illegal, and 
that the negro must be set free. (20 State Trials, 1; Broom, Const. Law, 
65 seq.) Four years later, in the case of the negro Knight, the Court of 
Session in Scotland declared the unlawfulness of negro-slavery in that country 
(Morrison, Diet, of Decisions, iii. 14545 . It was not, however, till 1799 
that the colliers and salters of Scotland, who. by force of a comparatively 
modern custom which hid grown into recognition since the extinction of the 
ancient feudal villeinage, had been reduced to a state of serfdom, were 
declared absolutely free by Statute 39 Geo. III. c. 56. Seven years later 
the slave trade was prohibited, 47 Geo. III., sess. 1, c. 36; and on 
August 1, 1834, colonial slavery itself was abolished. 
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the commons declared, in full parliament, that nothing 
amiss had been found in the conduct of the ministers, who 
were consequently restored to their former positions; the 
king protesting that his complaisance on this occasion was 
not to be drawn into a precedent (a). 

As soon, however, as Richard, having secured an alliance 
with the royal family of France, and perceiving the dis- 
union which existed among his principal nobility, fancied 
himself secure upon his throne, he ventured once more to 
indulge his natural arbitrary and tyrannical disposition, 
jllis first open defiance of parliament and declaration of 
(arbitrary power ” was the prosecution in 1397 of Sir 
Thomas Haxey, a priest, and probably a representative of 
the clergy in the lower House (b), who had introduced a bill 
complaining of maladministration and of the excessive 
charges of the king’s household. Its specific allegations 
werei^l) I kat the statute requiring sheriffs and escheators 
to be persons of sufficient lands and rent, and that they 
should not retain office for more than a year, was not kept 
or regarded. (2) In the Scottish march, great oppressions 
and outrages were inflicted by the Scots, contrary to the 
truces between the two kingdoms, and to the destruction 
of the march and of the king’s lieges; wherefore it was 
prayed that a remedy might be ordained by the good 
discretion of the king and lords. u (3) That retainers 
(“ vac! lets appellez vomen ”) of the lords (not being 
familiars and menials with the lords) wore liyeries, contrary 
to_ the statute passed with the object of preventing the 
maintenance and duress, by colour of such liveries, done 
in the country, to the oppression of the people and the 
disturbance of the execution of the law. Wherefore the 
commons prayed that the said statute be kept, and a certain 
punishment be ordained, bv advice of the lords, for those 
who failed to observe it. (4) Th at th e great and excessive 


(a) Rot. Pari., iii. 258. 

min! ^ ? ame d0 ° 9 DOt appcar in an - v return of the elections to this parlia- 
ment, out he was m all probability a proctor of the clergy attending parlia- 
ZtTrJ,* ^ c P\ aemu ^Us clause. He was a canon of Southwell and 
^ ards 4 °* Y ° rk ' wher ® he was treasurer in 1418, and his tomb still 
emams ,n * he Minster. See Raine. Fabric Rolls of York Minster (Surtees 

8tub^ PP 6ons;. ° f 
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charge of the king’s household should ho amended and 
diminished: to wit, of the multitude of bishops, who have 
lordships, and with their retinue are supported by the king; 
and also of many ladies and their attendants who dwell in 
the palace of the king and at his cost (r). Richard sent 
for the lords, who were considering the bill, declared it 
to lie an invasion of his prerogative, and ordered the Duke 
of Lancaster to demand from the commons the name of the 
person who had introduced it. This request the commons, 
with many humble apologies, complied with; and being 
intimidated by the king, and unsupported in this instauce 
hv the nobility, they remained passive while the lords and 
the king passed an ordinance, in the nature of an e.r post 
facto law, declaring it treason for any person to move, 
parliament to remedy anything appertaining to the king’s! 
person, rule, or royalty. Two days after (Feb. 7), unden 
this law, Hasey was condemned, on his own confession, 
to suffer the punishment of a traitor (d). This violent 
proceeding was undoubtedly (to quote the words used in 
Henry IV. *s first parliament, when the judgment was 
reversed in both Houses), “ encontre droit et la course quel 
avoit este use devant en Parlement eu anientisement dcs 
custumes de lez communes’' (c). 

III. 1397 — 1399. The prosecution of Haxev was quickly 
followed up by the execution of the king’s project of 
revenge, the first step towards which was the seizure 
of the Duke of Gloucester and the Karls of Warwick 
and Arundel (three out of the five “lords appellant”). 
The conduct of the parliament was so servile as to render 
probable the statement of the anonymous monk of Evesham 
in his Life of Richard II. (/), that it was surrounded by 


(c) Rot. Pari., iii. 339. In the recital of Haxey's Bill contained in the 
pardon ultimately granted to him (Rot. Pat., 20 Ric. II. in Rot. Purl., iii. 
407 ), ho is also made to complain of the imposition by the pope of a tax of 
4d. in the pound on the clergy of the province of Canterbury. 

(d) Rot. Pari., iii. 339, 341, 107, 408. As a clerk, his life was spared at 
the intercession of the bishops; and a full pardon was granted him on the 
27th of May. 

(e) Rot. Pari., iii. 434. 

(f) Vita Ricardi (ed. Hearnc), ia3. There is reason to believe that this 
parliament was also packed. Otterbourne (p. 191) says that the knights 
returned were elected “ non per communitatem, ut mos exigit, sed per 
regiam voluntatem." 
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the king’s troops, and thus coerced into compliance with 
his wishes. Notwithstanding the general and special 
pardons formerly granted, the Duke of Gloucester, who had 
been sent to Calais and there murdered, was attainted 
after his death, the Earl of Arundel was beheaded, his 
brother, the Archbishop of Canterbury, impeached and 
banished, and the Lords Warwick and Cobham sent beyond 
sea. In the short parliament of Shrewsbury, which met 
on January 28, 1398, and sat only to the end of the month, 
the proceedings o! the parliament of the eleventh year 
of the reign (1388) were annulled. The answers of the 
judges to the questions put by the king at Nottingham, 
which had been punished by death and exile, were declared 
to be just and legal (//). An attempt was also made to bind 
future parliaments by enacting that every judgment, 
statute, or ordinance, made in the present parliament, 
should in all time to come have the full force of statutes, 
and that any man who should attempt to repeal or overturn , y 
^ them should be adjudged, and have execution as, a traitor 
Kidmnl'of^ H to king an< * the realm (//). The commons then set the 
a revenue . Ijdangerous precedent of granting the king a tax (upon 
vvool and hides) for the term of his life (i). The con- 
cluding act of the session proved the most disastrous of 
all to constitutional liberty. It had been the custom to 
dismiss the members as soon as ever public business would 
permit, and to appoint a committee to hear and determine 
such petitions as had not been answered during the sitting 
of parliament. Accordingly a committee of twelve peers 
and six commoners was appointed to sit after the dissolution 
of parliament. It is evident that no further power was 
intended by parliament to be delegated to these eighteen 
commissioners than such as had been conferred upon pre- 
vious occasions. But the words of their appointment were 
of somewhat indefinite scope, under colour of which the . 


for life. 


Appointment 
of eighteen 
commis- 
sioners. 


(«7) See Hallam, Middle Ages, in. 77; and for a detailed account, Stubbs, 
Const. Hist., ii. 521 seq. 

(/i) Rot. Pari., iii. 350-352. 

(») Ibid. 368. 
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committee usurped the complete rights of the legislature, 
• and exercised all the powers ami functions of a full 
parliament (/»). 

The obscure quarrel between the Dukes of Hereford and 
Norfolk (the two remaining “ lords appellant ”) gave 
Richard an excuse for banishing them both. The king was 
now triumphant over all his enemies. The grant of a 
revenue for life relieved him from the necessity of sum- 
moning a parliament. The committee of eighteen issued 
ordinances at the king’s will, and decreed the penalties of 
treason against all who should disobey them ; and a former 
declaration of the two Houses, that the king’s prerogative 
was as free and unimpaired as that of any of his pre- 
decessors ( l) t was now construed as giving him the power 
to dispense with such statutes as controlled it. The career 
of tyranny and extortion upon which Richard had entered 
alienated all classes of the nation, and speedily led to his 
deposition. The time had now come of which the parlia- 
ment had warned the king in 138G, when it became “ lawful 
with the common assent and consent of the people of the 
kingdom to depose the king from his royal throne, and in his 
stead to raise up some other of the royal race upon the 
same ” (m). In the solemn exercise of the greatest of its 
powers, parliament was careful to observe every formality 
and precaution which the constitutional lawyers of that day 
could suggest. But although Richard was induced to resign 
the crown, and Henry of Lancaster laid claim to it, the 
deposition, the vacancy of the throne, and the subsequent 
election of Henry, are each recorded in the most distinct 
terms in the official entry on the rolls of parliament ( 7 1 ). 

(k) Rot. Pari., iii. 3G8. Among the charges brought against Richard 
prior to his deposition, lie was accused of having falsified the parliament 
roll so as to make it appear that the commissioners had received unlimited 
powers. 

(l) Rot. Pari., iii. 279. 

(m) Knighton, ii. 219. 

(n) Rot. Pari., iii. 416 424. 
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CHAPTER IX. 

PARLIAMENT UNDER THE LANCASTRIAN AND 

YORKIST KINGS 

ANI) SUBSEQUENT DEVELOPMENT OF CERTAIN PRIVILEGES. 

( 1399 — 1485 .) 

HENRY IV., HENRY V., IIENRY VI., EDWARD IV., EDWARD V., 

RICHARD III. 

Under tbe Lancastrian kings tlie parliament was occupied 
rather in the consolidation and regulation of the resultS-Qf 
former contests with the crown, than in the acquisition- of 
any new fundamental rights. The commons continued to 
exercise, with but slight opposition, the main rights which 
the}' had established during the fourteenth century — 
voting taxes, appropriating the supplies, which they made 
dependent upon the redress of grievances, examining 
public accounts, controlling the internal administration, 
sharing in legislation, and intervening in questions of 
war and peace, and in all important business, foreign and 
domestic. Hut the chief characteristic of the period was 
n the settlement of the internal constitution of parliament, 
land the establishment of its principal forms of procedure 
and most essential privileges. During the latter half 
of the fifteenth century, the House of Commons became 
much less dependent than it had been under Edward III-. 

» Richard IT., or Henry IV. TheJWars of the Roses in the 
first^place enhanced the power of the nobles at the expense 
of the commons, who proved invariably ready to give a 
parliamentary sanction _to the claims of a victorious 

! military leader; and, finally, by almost annihilating the 
ancient nobility, left the lower House to face unaided the 
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?' augmented power of the crown. But the growing im- 
portance of the popular assembly is proved bv the attempts 
which were now systematically made by the crown and 
the nobility, to influence the elections in boroughs as well 
as in counties. A seat in the House of Commons, event 
as the representative of a borough constituency, became an; 
object of ambition to the members of what would now be! 
termed county families, and the higher social status to 
which the burgesses had attained is marked by the fact 
to which Hallam calls attention, that in the reign of 
Edward IV., and not before, a few of them received the 
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of illegal taxation are very rare under the 
kings. Under ltichard II. the system of 
forced loans, of which we find the commons complaining 
or the first time in the second year of his reign (6), had 
been very extensively made use of, but the Lancastrian 
! things seldom had recourse to this means of filling their 
'"xi offers. In 1400, Henry IV. appears to have obtained an 
aid from a Great Council, but its members did not pretend 
to charge any besides themselves (c). There is also 
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an 


instance, during the minority of Henry VI., of illegal 
conduct with respect to a conditional grant of a subsidy; 
the Duke of Bedford and other lords having subsequently 
declared in parliament, with the advice of the judges, 
and others learned in the law, that the said subsidy was 
to be at all events collected and levied for the king’s use, 
notwithstanding any condition in the grant ( d ). But 


(a) Midd. Ages, iii. 119. The importance attached to a scat in parliament 
at this time, and the attempts made to influence the electors, are shown in 
the contemporary Fasten correspondence. In vol. i. p. 337, we find the 
Duchess of Norfolk soliciting the influence of John Pa6ton, Esq., at a 
county election. " It is thought right necessarie," she tells him, " for 
divers causes that my lord have at this tyme in the Parlemcnt suche 
porsoncs as longe unto him; and be of his menyall servaunts, wherein wc 
conccyvo your good will and diligence shal, be right expedient." The 
‘‘menyall servaunts” were "our right welbelovid cosin and servaunts, 
John Howard and Syr Roger Chambirlayb.” /In vol. iii. p. 51, is a 
letter to the bailiff of Maldon recommcnding/the (flection of Sir John Paston. 
Seo also Freeman, Growth of Engl. Const., p. 197. 

(b) Rot. Pari., iii. G2. ' 1 

(c) Hallam, Midd. Ages, iii. 85. 

(d) Rot. Pari., iv. 301. 
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these were merely occasional exceptions to the admitted 
legal rule. In the same parliament the commons, in 
making a fresh grant, not only renewed the former con- 
ditions, but appropriated the supply, declaring that “ it 
ne no part therof be beset lie dispendid to no othir use, 
but oonly in and for the defense of the seid roialme ” (c). 
Similar precautions had been taken in the grants made to 
/Henry IV. In the sixth year of his reign (1404) the/ 
''commons granted a large subsidy on condition that it 
should be expended for the defence of the kingdom 
according to the form and extent of the grant, and not\ 
otherwise, and two treasurers of war, 

F urn i vail, and Sir John Pelham, were 
parliament to receive it, and 


Thomas, Lord 
appointed and 
account to the 


V 


Dependence 
of supply on 
redress of 
grievances. 


First collision 
between the 
two Houses. 


I'M 


sworn in 

.commons at the next parliament (/). Thus, conditional 
Igrants, appropriation of supplies, and examination ol 
accounts became t he established usage. 

The dependence of supplies on the redress of grievances 
originated under Richard II. (g). It had previously been 
usual for the king not to answer petitions until the last 
day of the session, when the supplies had of course been 
granted. The attempt to invert this order of proceeding 
had been declared by Richard II. ’s judges to be high 
.treason. Rut in the second of Henry IV. the commons 
again endeavoured to secure this important lever for the 
application of parliamentary power. The king resisted 
firmly, and the commons gave way for the time, but 
the practice gradually gained ground (h). 

In 1407 (9 Henry IV.) a proceeding took place which is 
interesting both as the first instance of a collision between 
the two Houses (#), and as the earliest authority for what 

(e) Rot. Pari., iv. 302. 

(/) Ibid. iii. 546. 

({/) But c/. Gneist. Hist. Engl. Const., ii. p. 14. note, whence it appears 
that as early as 2 Edw. II. a twenty-fifth was granted the king by th e 
commons on the condition of his redressing eight grievances, that were laid 
before him ; which he promised to do. Also in 18 and 22 Edw. III. condi- 
tions were made on the grant. See also on this point, Taylor, Engl- 
Const., 540. 

fh) Cf. Hallam, iii. 84; Stubbs, Const. Hist., ii. 601. 

(i) This collision led to a declaration of the crown which “ placed the 
king and the two Houses of Parliament each in the separate and 
independent situation in which they now respectively stand,” Lords 
Reports on the Dignity of a Peer, i. 359. 
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arc now two well-known axioms of parliamentary law, 
viz.: (1) That all money bills must originate in the House 
of Commons, and (2) v that the king ought not to take notice 
of matters debated in parliament, until a decision be come 
to by both Houses, and such decision be regularly brought 
before him. It appears that the lords, in the king's 
presence, had held a debate on the state of the kingdom, 
and, in answer to his demands, had specified certain 
subsidies as being requisite for the national defence. The 
king then requested the commons to send a deputation to 
the House of Lords to hear and report to their fellows what 
they should have in command from the king, “ to the end 
that they might take the shortest course to comply with 
the intention of the said lords. ” Twelve of the commons 
accordingly attended and made their report to the rest of 
the lower House, who were thereupon “ greatly disturbed 
at it, saying and affirming it to be much to the prejudice 
and derogation of their liberties.” “ And after that our 
lord the king had heard this,” the entry on the roll 
proceeds, ” not willing that anything should be done at 
present, or in time to come, that might anywise turn 
against the liberty of the Estate for which they are come 
to Parliament (/<•), nor against the liberties of the Lords — 
wills and grants, and declares, by the advice and assent 
of the Lords, in manner following: that it shall be lawful 
for the Lords to commune amongst themselves in this 
present Parliament, and in every other in time to come, 
in the absence of the king, of the state of the realm, and 
of the remedy necessary for the same. And that in like 
manner, it shall be lawful for the Commons, on their 
part, to commune together of the state and remedy 


All money 
hill* must 
originate in 
the common-'. 
The kin;; 
ought not to 
notice 
matters 
pending in 
parliament. 


(/r) The true position of the House of Commons as not being in itself an 
estate of the realm hut the representative of the estate of the commons of 
England, is here expressed. In the same way, the knights, citizens, and 
burgesses assembled in the parliament of HOG (7 Hen. IV.), which settled 
the succession to the crown, arc described as the “ procurators and attorneys 
of all the counties, cities, and boroughs, and of the whole people of the king- 
dom." Although only elected by a portion of the population they were 
regarded as in efTect procurators and attorneys for the whole. At this period 
the parliamentary franchise was at its maximum ; under Henry VI. it sank 
to its minimum. Subsequent extensions of the suffrage have been merely 
attempts to render the essentially representative character of the commons' 
House more real and national. 



276 


PARLIAMENT UNDER THE 


aforesaid. Provided always that the Lords on their 
part, and the Commons on their part, shall not make 
an}' report to our said lord the king of any grant by 
the Commons granted, and by the Lords assented to, 
nor of Hie communications of the said grant, before the 
Lords and Commons shall be of one assent and one accord 
in such matters, and then in manner and form accustomed, 
that is to say, by the mouth of the Speaker of the 
Commons, in order that the Lords and Commons may have 
their will (lour gree) of our said lord the king ” (/). 
Petitions , The practice of drawing up the statutes from the 
fonuof' hC petitions and answers after the session of parliament 
complete had closed, led to the commission of frequent frauds 
statutes umler the part 0 f the king’s officers, who often entered 
“ m0 \ Acts of Parliament on the rolls, differing materially 
jirom what the commons had petitioned for, and the 
v king granted. During the fourteenth and fifteenth 
■ centuries many attempts were made bv the commons, 
| from time to time, to remedy this abuse. In 1414 (2nd 
Henry V.) they presented a petition to the king, which 
is not only important on account of its subject-matter, 
but interesting as the earliest instance in which the House 
of Commons adopted the English language in their 
petitions (m). After asserting that it had ever been their 
liberty and freedom that there should be no statute or 
law made unless with their assent, the commons proceed: 
“ Consideringe that the Comune of youre lond, the which* 
that is, and ever hath be, a membre of youre Parlement, 
ben as well Assentirs as Peticioners, that fro this tyme 
foreward, by compleynte of the Comune of env mysc ie 
axkynge remedie by mouthe of their Speker for c 
Comune, other ellys by Petition writen, that ther never 
be no Lawe made theruppon, and engrosed as Statut am 
Lawe, nother by addicions, nother by diminucions, bv 
maner of terme ne termes, the whiche that sholde chaung® 
the sentence, and the entente asked by the Speker mouthe, 


(l) Rot. Pari., iii. 611: Stubbs. Const. Hist., iii. 62; Anson, 

and Custom of the Constitution, i. 269. . 

(m) Hallam, Midd. Ages, iii. 90. As early ns 1363, tho chancellor 
addressed the parliament in English in his opening address. Rot. P® r •* 
ii. 283. See also Stubbs, iii. 496. 
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or the Petitions biforesaid yeven up yn writing by the 
manero forsaid. withoute assent of t lie forsaid Conuine. 


Consideringe oure soverain lord, that it is not in no wvse 
the entente of your© Com lines, zif hit be so that they nxk© 
you by spekying or by writing, two thyngcs or three, 
or as many© as theym lust : But that ever it stand© in the 
fredom of your hie Regalie, to graunte which© of thoo 
that you luste, and to werune the remanent." In reply 
the king, “ of his grace especial graunteth that fro 
liensforth no thyng he enacted to the Peticions of his 
Comune, that be contrarie of hir asking, wharbv they 
shuld be bound© withoute their assent. Savvng alwey 
to our liege Lord his real Prerogatif, to graunte and deny© 
what him lust of their Petitions and askvnges afore- 
saide ** ( n ). Under Henry VI., the commons made an 
apparently formal but essentially important innovation, 
by introducing complete statutes under the name of bills — 
“ petitioncs formam actuum in se continentes " (o). These 
were sent up to the lords, and if passed there, presented 
to the king to bo accepted or rejected simply, without any 
alteration. Later on the House of Lords also began to ( 
originate bills, which were sent thence to the commons; 
and it gradually became the established rule of parliament, 
that with tho exception of money bills, which must come 
from the commons, and of bills affecting the peerage! 
(e.g., for the restitution of forfeited honours), which mustj 
come from the lords, all other bills might be originated' 
in either House. 


The legislative authority of parliament was still often 
rendered nugatory by the exercise of tho dispensing and 
suspending powers of the crown. These two terms are 
frequently used indiscriminately; but there is a very 
appreciable difference in their strict signification. (1) Tli^ 
dis pensing powe r co nsis ted in the exemption of particular 
pe rson s, un der special circu mstances, from the oper ation 
offifipal ..laws; being, in fact, an anticipatory exercise 
ofthe undoubted right of the king to pardon individual 
offenders. (2) T he suspending power w as em ployed in 


(n) Rot. Pari., iv. 22. 

(o) RufThead’s Statutes at Large, i. xvi. Cf. also Anson, Law and 
Custom, i. 249-260. 
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n ullif ying tlie entire operation of any statute or any 
number of statutes; and wa s in its nature incompatible 
with the existence of constitutional government. 

This encroachment on the liberty of the subject appears 
to have been derived from the practice of the papacy, 
whose example in issuing bulls “ non obstante any laHLto 
the contrary,’* was soon followed by our kings in their 
proclamations, grants, and writs. Henry III. was perhaps 
[the first to make use of the non obstante clause, and his 
successors throughout the Plantagenet period frequently 
exerted both the dispensing and suspending power. It 
was usually, however, only asserted in matters of small 
moment, and even then it was not allowed to pass without 
remonstrance and attempts at restraining it. 

In the 15th of Bichard II. (1391), the commons “for 
the great affiance that they have in the person of our lord 
the king and in his very excellent sense, and in the great 
regard which he has for his crown and the rights of the 
same, and also in the noble and high discretion of the 
lords, assented, in full parliament, that the king, by the 
advice and assent of the said lords, might make such 


sufferance respecting the Statute of Provisors as should 
seem reasonable and profitable to him until the next 
parliament, but so that the said statute be not repealed in 
any article of the same . . . and, moreover, that the commons 
may disagree to such sufferance at the said next parliament 
and resort to the statute ” ; protesting, at the same time, that 
this assent “ which was a novelty and had never been given 
before ” should not be drawn into precedent. The same 
limited power of suspension was renewed in Henry IV. s 
parliaments (/?). But in the first of Henry V., when the 
commons prayed that the statute for driving aliens out 
of the kingdom might be executed, the king granted then 
request with a proviso that he might dispense with the' 
statute when he pleased (q). In 1444, however, it was 
specially enacted by a statute which declared void all 
patents to hold the office of sheriff for more than a year, 
not only that the king should not dispense with this pro- 


/ 

J J 




(p) Rot. Pari., iii. 285, 301. 

(q) Ibid. iv. 13. 
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vision, but that all pardons and remissions of penalties 
granted by him to persons acting contrary to it, should 
be of no effect (/•). A constant struggle respecting the 
exercise of this prerogative seems to have been maintained 
for centuries between the crown and the upholders oi 
constitutional freedom, in which sometimes one side 
prevailed and sometimes the other. In Henry VII. *s 
reign it was decided that the king could not dispense with 
penalties for an act which was malum in sc (against 
common law); but that he could do so with respect to an 
act which was malum prohibitum merely (that is, an 
offence created by statute) (.*). Subject to this restriction a 
and some others, the dispensing and suspending power was' 
repeatedly exercised during the sixteenth and seventeenth’ 
centuries, and acknowledged as a legal prerogative of thd 
crown. Under the Stuarts it began to be more frequently 
abused; and the determination of James II. to employ it 
as a means of abrogating the fundamental laws of thq 
kingdom eventually cost him his crown. The obnoxious- 
prerogative was finally abolished by the BUI of Rights. 

The right of enquiring into public abuses, and controlling! 
the royal administration of both home and foreign affairs,, 
was frequently exercised by the commons during thei 
Lancastrian period. 

* In the fifth of Henry IV. the commons requested the 
king to remove several of his ministers, together with his 
confessor, and although the king protested that he knew 
of no cause or occasion for their removal, yet being 
assured that whatever the lords and commons did or 
ordained was for the benefit of himself and the kingdom, 
lie removed them, adding that he would do as much by 
any other about his person whom he should find to have 
excited the hatred or indignation of his people (t). 

The “ Unlearned Parliament,” as that of the sixth of 
Henry IV. was termed, because lawyers were excluded 
from it, rescinded the grants already made by the crown, 
and prohibited the king from alienating the ancient royal 


(r) 23 Hen. VI.. c. 7. 

(*) See Holds worth. Hist, of Lng. Law, vi. 217 seq. 
(t) Rot. Pori., iii. 525. 
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> inheritance without consent of parliament (u); thus re- 
asserting the ancient control which the witan had exercised 
over grants of land. 

In the eighth of Henry IV. (140G) the commons 
presented their famous petition of Thirty-one Articles, 
which Kalinin has characterised as “a noble fabric of 
constitutional liberty, and hardly perhaps inferior to the 
Petition of Right under Charles I.” Henry accepted all 
the articles without reserve. The most important pro- 
visions were: (i s/ The king “ should elect and name sixteen 
counsellors and officers pleasing to God and agreeable to 
his people, on whom he could rely, to advise him and be 
of his Continual Council until the next parliament, and 
a reasonable number of whom should be continually about 
his person ”; none of them to be dismissed without con- 
viction of misdemeanour. (ii.^The chancellor and privy 
seal should pass no grant or other matter of the seals 
contrary to law, or delay any which ought to be passed, 
(iii.p Persons about the court stirring up the king’s or 
queens minds against any of their lieges, and duly con- 
victed thereof, to lose their offices and be fined, (vi.) The 
king’s ordinary revenue should be wholly appropriated 
to his household and the payment of his debts; no grant 
of wardship or other profit to be made therefrom, nor any 
forfeiture to be pardoned, (viii.) The king “considering 
the wise governance of other well governed Christian 
princes, and conforming himself thereto,” was to assign 
two days in the week for the reception of petitions, “ it 
being a most honourable and necessary thing, that such of 
his lieges as desired to petition him should be heard. 
No officer of the treasury, chancery, or the household was 
to enjoy his place for life or term of years; he should 
personally perform his duties, without appointing a 
substitute, or letting his office to farm. (ix.yNo petition 
was to be presented to the king by any of his household 
at times when the Council were not sitting. (x.)VThe 
Council should determine nothing cognisable at common 
law, unless for a reasonable cause and by the advice of the 
judges. (xi.) The statutes and ordinances regulating 


(«) Rot. Pari., iii. 547. 
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purveyance, both those of the household ami those mado 
in parliament, were affirmed, (xii.-xxii.) ^ Abuses of 
various kinds in the Council and the courts of justice, in- 
cluding bribery and the exaction of excessive fees, were 
enumerated and forbidden, (xxiii.) The election of 
knights of the shire was regulated, (xxiv.) The Council 
and chief officers of state were to be sworn in parliament 
to observe the common law of the land, and the statutes 
and ordinances before made and ordained, as well for the 
king’s household as for the good government of the realm 
of England, (xxvi.-xxx.) The administration of the 
courts of law and of the household was to be regulated, 
and full enquiry made by the chancellor and treasurer of 
England, the seneschal and treasurer of the household, the 
justices of either bench and the barons of the Exchequer, 
each in his place and office, into all torts, oppressions and 
defaults done to the people who had had business therein, 
and a report sent in to the Great Council in order that full 
and due correction might be made, (xxxi.) Finally these 
articles should be in force only from the beginning of the 
then present parliament until the close of the next (.r). 


The right to be consulted in questions of war and peace, | 
which the commons had established under Edward III. 4 i, e consulted 
and maintained under Rickard II., was extended under) 
the Lancastrians so as to include all questions of national! j n all ques- 
interest. In the fourth of Henry V . the parliament conJ 
firmed the league between the king and the Emperon interest. 
Sigismund; and the important Treaty of Troy es was! 
similarly submitted to and ratified by both Houses (?/).' 

By one of the articles of this treaty it was stipulated thatl^ 
no negotiations with the dauphin should be undertaken' 
without the consent of the three estates of both kingdoms. ' 
Accordingly, under Henry VI. both Houses of Parliament*' 
granted leave to commissioners on the king’s behalf t<j 
treat of peace with France. In the same reign, parliament' 
also concurred in the appointment of commissioners to 
treat of the deliverance of the King of Scots; in the grant 
of denization to the Duchesses of Gloucester and Bedford; 


(*) Rot. Pari., iii. 685-589; Hallam, iii. 94. 
(y) Rot. Pari., iv. 99, 135. 
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and in tlie appointment of mediators to reconcile the Dukes 
of Gloucester and Burgundy ( 2 ). 

The right of impeaching ministers lay dorman t from th e 
rcigiTof Richard II. to the 28th year of Henry VI.; 
unless we may regard as an informal exercise of it the pro- 
ceeding of the commons in the first of Henry IV., when, 
without preferring specific articles of accusation, they 
petitioned the king that Justice Rickhill, who had been 
employed to take the late Duke of Gloucester’s confession 
at Calais, and the lords who had formerly impeached the 
duke and his associates of treason, should he put on their 
defence before the peers («). In 1449 (28 Henry VI.) 
.the commons (h) determined to prosecute the Duke.- of 
Suffolk, William de la Pole (grandson of Michael), on 

1 charges of high treason, chiefly relating to his conduct in 
France while negotiating the unpopular marriage of the 
king with Margaret of Anjou. The judicial power, which 
had at one time lodged in the whole parliament, had been 
(declared in 1399, at the suggestion of the commons them- 
1 selves, to reside in the lords only (r). In impeachmentsji 
'tp he commons are only accusers and advocates, while the\^ 
ilords alone arc judges of the crime. In Suffolk’s case the 
commons drew up a bill of impeachment containing eight 
charges of high treason, and subsequently produced eighteen 
additional articles {(1). But the process was tainted by much 
irregularity, of which the king took advantage, and, in 
order to screen his favourite minister and save the life 
of a probably innocent man, banished him for five years. 
Suffolk had abstained from putting himself upon his 
peerage, and while protesting his innocence, placed himself 
entirely in the king’s hands; the king moreover declared 
that he acted by his own advice and not that of the lords, 


(?) Rot. Pari., iv. 211. 21 2. 277, 371. 

(a) Ibid. iii. 430. 4 10. . . / 

f (6) Stubbs, Const. Hist., iii. 110, maintains that Suffolk's impeachment^^ 
HA* not a case of proper constitutional action by way of impeachment^; 
“That it was not so is sufficiently proved by the fact, recorded by o 
strong anti-Lancastrian partisan, that the commons were urgcd_Jo_Jh® 
impeachment by a member of the council who was a personal enemy of 
Suffolk, and by the circumstances of the duke's death, which proved that 
bitterer enemies than the commons were secretly at work against him 

(c) Rot. Pari., iii. 427. 

(d) See Stubbs, Const. Hist., iii. 151-152. 
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and not l»v way of judgment, but on the ground of llio 
duke’s submission. But the proceeding was rightly re- 
garded as an illegal stretch of prerogative, and was 
immediately protested against by the lords, who declared 
that it should form no precedent to bar them or their 
heirs of the privileges of peerage (e). 

It was under the Lancastrian kings that the privileges! 
of parliament first began to attract attention. 

As enjoyed by either House, in its collective capacity or 
in the persons of its individual members, these privileges 
are various and important. They all rest either upon the 
ancient law and custom of parliament solely, or upon that 
law and custom as defined bv statute. Three of them 
claim special attention: (1) freedom of speech; (2) free- 
dom from arrest and special protection against assault ; 
(3) the right of the commons to determine contested 
elections (/). 

I. Freedom of speech, the essential attribute of every 
free legislature, may be regarded as inherent in the 
constitution of parliament. At an early period it was 
recognised and confirmed as the law of the land. “ The 
Commons did oftentimes, under Edward III.,” says 
Elsynge ( q ), “discuss and debate amongst themselves 
many things concerning the king’s prerogative, and agreed 
upon petitions for laws to be made directly against his 
prerogative, as may appear by divers of the said petitions. 


(e) Rot. Pari., v. 176-192. 

(/) For a historical and legal account of the various branches bf parlia- 
mentary privilege, sec May, Parliamentary Practice (13th cd., 1021), 
pp. 70 seq. The phrase " privilege of parliament " is now of much wider 
signification than formerly. In strictness, parliamentary privilege was 
originally fourfold : (1) free access to the king; (2) the right to the most 
favourable interpretation by him of parliamentary saVings and doings; 
(3) freedom of speech; and (4) freedom from arrest. The right of the 
commons to determine contested elections was not originally regarded as 
a privilege of parliament, and was not completely established till the reign 
of Elizabeth. The question of parliamentary privilege with respect to the 
House of Lords has been clearly dealt with by Pike, Const. Hist, of 
House of Lords, pp. 258 seq.; and his account should be read as supple- 
mentary to May's treatment of the subject. For the privileges of parlia- 
ment touching freedom of speech, cf. Anson, Law and Custom of the 
Constitution, vol. i. pp. 157 seq.; Maitland, Const. Hist., pp. 375 seq. 

C g ) Elsynge, Ancient Method of bolding Parliaments, p. 177. 
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yet they were never interrupted in their consultations, nor 
received check for the same, as may appear also bv the 
answers to the said petitions/’ 

V The arbitrary violation of the freedom of speech in 

I Haxey's Case by Richard II. has already been noticed (h). 
This proceeding eventually led to a signal confirmation of 
the privilege. In the first of Henry IV. (1399) the judg- 
ment against Haxey was twice reversed and annulled; 
in the first instance, on his own petition, by the king 
and the lords spiritual and temporal; and again on the 
petition of the commons. The privilege was thus acknow- 
ledged by the highest judicial authority — the king and the 
nouse of Lords — and hv an enactment of the whole 


legislature (i). 

nex * . vear (2nd Henry IV.) the commons, by 

notice of * their Speaker (A), showed the king “ how that when certain 

speeches in matters were moved among them, some of their body, to 
parliament. _____ 


(a) of Lords 


f/i) Supra, pp. 268 seq. 

The Speaker O’) Rot. Pari., iii. 430, 434: May. Pari. Trac. (13th cd. 1924), p. 104. 

(k) The chief officer, or president (as he might be styled), of each 
House is the " Speaker,” who, in the case of the House of Lords, is, by 
prescription, the lord chancellor, though when that office is vacant, the 
peers may elect any other member of their body to occupy the " woolsack. 

(a) of Lords ; as the Speaker’s seat is called. As a rule, the Speaker is a peer, though 

not necessarily so; the office may be filled by a commoner, as in 1830, when 
Mr. Brougham. Lord Keeper of the Great Seal, was so appointed. — Sco May, 
I’arl. Trac., 187. An explanation of this is given by Anson, Law 
and Custom of the Constitution, i. p. 230 : " The woolsack on which 
the Speaker sits is outside the limits of the House.” The duties 
of the Speaker of the House of I/ords arc mainly restricted to formalities, 
such as giving the royal assent to bills which have passed both Houses: 
the royal sanction to the election of the Speaker of the House of 

(b) of Com- Commons: reading the royal speech, and other formal acts. This office 

mons. • in tfie House of Lords is not of such dignity as that in the House of 

t Commons, where the Speaker has the 6olc authority on points of order, 
{W and is the i ncorpor ation of the privileges of the House . ” It is plain, 

v /' _ writes Anson, ibid., i. p. 147. " that the Commons must from the time 

that they sat apart from the Lords have needed a spokesman to be their 
^ - medium of communication with the Crown. At any rate, from 1377 there is 
an unbroken succession of Speakers, described in those days as ’ pour- 
^ parlour ’ or * parlour ct prccuratour.' Inasmuch as the Speaker was chosen 

' . <l u ‘ te as much for these purposes of communication as for the maintenance 

./ . N or dcr within the House, the Crown claimed and exercised a virtual right 

■o'-' .i.-' °I selection, and the Speaker was quite as much the mouthpiece of the 

, sovereign as of the Commons." This claim of the crown to interfere with 

« i ‘ free and independent choice of their Speaker by the commons came to 

an end in ^679 tease of Sir Richard Seymour), since which time the 
crown has accepted the nominee of the commons. Formerly, it was the 


(b) of Com 
mons. 




V- 



LANCASTRIAN AND YORKIST KINGS. 


28 5 


please the king, ami lo advance themselves, would inform 1 In- 
king of such matters, before the same had been determined 
and discussed or agreed upon among the said commons, 
by which the king might bo incensed against them or some 
of them”; wherefore they prayed him not to take notice 
of any reports that might be made to him of their pro- 
ceedings. To this he replied that ** it was his wish that the 
commons should deliberate and treat of all matters 
amongst themselves, in order to bring them to the best 
conclusion, . . . that he would hear no person, nor give 
him any credit, before such matters were brought before 
the king by the advice and consent of all the commons, 
according to the purport of their petition ” (/). 

The declaration of the king, in the ninth year of his 
reign (1407), acknowledging the right of the commons to 
initiate money bills and also the independent right ot free 
discussion residing in both Houses of Parliament, has been 
; already referred to (m). 

In the 33rd of Henry VI. Thomas Yonge. one of the 
“knights for the shire and town of Bristol,” complained 
to the commons that he had been arrested and imprisoned 
in the Tower, five years previously, “ for matters by him 
showed in the House ” — namely, a motion made by him 
that, the king then having no issue, the Duke of York 
might be declared heir-apparent to the crown. The Duke 
was now protector, and the occasion, therefore, favourable 
for the presentation of Yonge’s complaint and claim for 
presentation. The commons transmitted his petition to the , j,'' 1 ' 

practice for the Speaker to hold some high Government office, but this was , ' 
discontinued in (when Speaker Onslow gave up the office he held). I he v _ > 
Speaker is appointed at the commencement of a new parliament. For the 
formalities attending his election see Anson, pp. 02 seq. The Speaker » 
ivlutics arc, as spokesman and representative of the House, todema_n djt8 « ff fr.» 1 
^ \\>rivilcgcs, to communicate its resolutions, its thanks, its censures, its - ^ («.' 

lldmonitiona: (fbid.7 P- H9.) He, also, in this capacity issues warrants - 

forlhc arrest of those who offend against the privileges, and writs to till ^ - . 
vacancies. Again, as chairman of the House, he preserves order in debates, 
puts questions and declares the result of divisions, and, where there is an 
equality of votes, he has the casting vote, though otherwise he cannot vote. 

In ft-aStl^ to tbriiith^TnSrTkeady cited, see Porritt. The Unreformed 
House of Commons, vol. i., chs. 21 and 22. and Sir Courtney Ilbert, 

Parliament (Home Univ. Library), eh. vi. 

(f) Rot. Pari., iii. 456. 

(m) Supra, p. 275. 
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lords, and the king “ willed that the lords of his council do 
and provide for the said suppliant, as by their discretion 
shall be thought convenient and reasonable ” (n). 

Nothing further occurred on the subject of freedom of 
debate until the fourth of Henry VIII. (1*512), when, in 
consequence of the proceedings in Strode 1 s Case , an im- 
portant Act was passed, which not only admitted, by 
'implication, the existence of the privilege, but was 
designed to protect, in future, all members of either House 
from any question on account of their speeches or votes in 
parliament, Pickard Strode, member for the borough of 
Plympton in Devonshire, had been prosecuted in the 
Stannary Court (o), for having proposed certain bills in 
parliament to regulate the tinners in Cornwall. He was 
in consequence lined and imprisoned, as the statute recites, 
“ in a doungen and a depe pytt under grounde in the 
Castell of Lidford, and there and elsewhere remayned by 
the space of thro wekys and more, unto such tyme lie was 
delyvered by a wrete of Privilege out of the Kyngges 
Kschequer at Westminster, for that he was one of the 
collectours in the said countie for the first of the twoo 

<n) Rot. l’arl.. v. 887. 

(of Tho court for the Stannaries of Cornwall and Devon is a court of 
special jurisdiction, similar in character to the court of the Lord Warden of 
the Cinque Ports, the courts of the Counties Palatine of Lancaster and 
Durham, and other special courts instituted in derogation from the general 
jurisdiction of the courts of common law, for the local redress of private 
wrongs. It is founded on an ancient privilege granted to the workers 
in the tin mines to sue and he sued (in all matters arising within the 
Stannaries, excepting pleas of life, land, or member) in their own court 
before a judge called the vice-warden of the Stannaries. This privilege 
was confirmed by charter of 33 Edward I., and by statutes 50 Edward ID. 
and 16 Car. I. c. 15, and the court has been regulated by several later 
statutes. Formerly an appeal lay from the Stannary Court to the lord 
warden, from thence to the privy council of the Prince of Wales as Duke of 
Cornwall, from thence to the sovereign ; but by statute 18 & 19 Viet, 
c. 32, s. 26. an appeal from all decrees and orders of the vice warden was 
given to the lord warden assisted by two legal assessors, and from the 
lord warden a final appeal to the Judicial Committee of the Privy Council. 
By the Supreme Court of Judicature Act, 1873 (36 & 37 Viet. c. 3G). all the 
jurisdiction and powers of the lord warden of the Stannaries assisted by 
his assessors were transferred to the new Court of Appeal established by that 
Act. By the Stannaries Court Abolition Act, 1896 (59 Sc 60 Viet. c. 45), 
this court, which still lingered in that of the vice-warden, was finally 
abolished, and its powers transferred to such of the new county courts as 
the lord chancellor should direct. Cf. Holdsworth, Hist, of Eng. Law, 
i. 151-165. 



LANCASTRIAN AND YORKIST KIMiS. 


287 


quyndezims graunted at and in this present Parliament. " 
The statute (p) proceeds to declare these proceedings of the 
Stannary Court void, and further: “That sutes, aecuse- 
mentes, condempnacions, esecucions, fynes, amerciamentes, 
punysshmentes, &c., putte or had, or hereafter to he put 
or hadde unto or uppon the said Richard, and to every 
other of the person or persons afore specified that nowe 
be of this present Parliament, or that of any Parliament 
hereafter shalbe, for any bill, spekyng, reasonvng, or 
declaryng of any mater or maters concern vug the Parlia- 
ment, to be communed and treated of, be utterly voyd 
and of non effecte.” 

Thirty years later, in 1542, the commons, by the mouthi 
of their Speaker, Th omas Movi e, appear, for the first time, 
to have included freedom of speech among their “ ancient' 
and undoubted rights and privileges ” claimed from thoj 
king at the commencement of each parliament ( 7 ). 

In 1621 the commons declared “ that every member hath 
freedom from all impeachment, imprisonment or molesta- 
tion (other than by censure of the Douse itself) for or 
concerning any speaking, reasoning, or declaring of any 
matter or matters touching the parliament or parliamentary 
business ” (r). 

But notwithstanding the undoubted right of the commons 
to the enjoyment of this privilege, it was, like many other 
of their constitutional rights, frequently violated by the 
crown during the Tudor and Stuart periods (s). 

The last occasion on which it was directly impeached 
was in the celebrated case of Sir John Eliot, Denzil Holies, 
and Benjamin Valentine, whose prosecution was one of 
those illegal acts which hastened the ruin of Charles I. 
In the fifth year of his reign (1630), a judgment was 
obtained in the court of King’s Bench against these 


(p) 4 Hen. VIII. c. 8; Tanner, Tudor Const. Documents, 558. 

( q ) Supplicavit Regie Majcstati : “ Ut indiccndis sententiis quivis libcrc 
ct irnpune eloqui posset quid aniini haberet ct quid consilii." — Lords' 
Journals, i. 167; Tanner, Tudor Const. Documents, 551. 

(r) Prothero, Documents, p. 314. 

(«) Bee the cases of Strickiand in 1571; of Cope, Wentworth, and others 
in 1688, Tanner, Documents, 656 seq .; and of Sir Edwin Sandys in 1621, 
Prothero, Documents, 310. 
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members for their conduct in parliament (£), the statute of 
the fourth Henry VIII. being falsely assumed to be merely 
a private Act for the relief of Strode, and not of general 
application. In 1041, the House of Commons declared all 
these proceedings in the King's Bench to be against the 
law and privilege of parliament; and in 16GT, after the 
Restoration, they passed another resolution: “That the 
Act of Parliament in fourth Henry VIII. commonly 
entitled * an Act concerning Richard Strode ’ is a general 
law, extending to indemnify all and every the members 
of both Houses of Parliament, in all Parliaments, for and 
touching any bills, speaking, reasoning, or declaring of 
any matter or matters in and concerning the Parliament 
to be communed and treated of; and is a declaratory law 
of the ancient and necessary rights and privileges of 
Parliament.” They subsequently resolved “ that the judg- 
ment given, 5 Car. (I.), against Sir John Eliot, J)enzil 
Holies, and Benjamin Valentine, in the King’s Bench, was 
an illegal judgment, and against the freedom and privilege 
of Parliament.” On a conference, both these resolutions 
were agreed to by the lords; and finally, on a writ of error, 
the judgment of the court of King’s Bench was reversed 
l>v the House of Lords, on April 15, 1GG8 (?/). 
j The privilege was confirmed, for the last time, by the 
JBill of Rights, the ninth article of which declared, “That 
the freedom of speech, and debates or proceedings in 
Parliament, ought not to be impeached or questioned in 
‘any court or place out of Parliament ” (.r). 

II. The privilege of freedom from arrest or molestation 
is probably coeval with the first existence of national 
councils in England. A law of Ethelbert, the first 
Christian King of Kent, at the end of the sixth century, 
provides that “ If the king call his ‘ leod ’ (people) to him 
[t.e., in the witenagemot] and any one there do them evil, 
let him compensate with a twofold ‘ bot ’ and fifty shillings 
to the king.” So Cnut, in the early part of the eleventh 
century, declares “ that every man be entitled to ‘ grith 


(0 3 St. Tr. 294. 

(u) Lords* Journ., xii. 223; May. Pari. Prac. (loth cd. 1924), p. 107. 
(x)Will. and Mary. sess. 2, c. 2; infra, p. C01. 
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^ 1 1 o 'tat ion] to the gemot and from the* 

gemot, except he be a notorious thief ” (;/). This immunity 
from arrest (except for treason, felony, or breach of the 
peace) is useful and indeed necessary; hut formerly not 
only the members of both Houses, but their servants and 
their property also, were included in the spec ial protection, 
during the time over which privilege was supposed to 
extend, i.e. t forty days before and after the meeting of 
parliament. 


In the 18th of Edward I. (1290) the Master of the 
Temple petitioned the king for leave to distrain for the 
rent of a house held of him by the Bishop of St. David’s, 
and was answered: “It does not seem fit that the king 
should grant that they who are of his council should be 
distrained in time of Parliament ” (j); but at another t mu- 
lct him distrain “per hostia et fenestras prout moris est.” 
The privilege was also distinctly acknowledged by the 
crown in the ninth of Edward II. (1315) in the case of the 
prior of Malton, who had been arrested on his way from 
Parliament («). It was not, however, always respected; 
and at length in the eleventh of Henry VI. (1432), the 
commons obtained a statute for the punishment of such 
as assault any on their way to parliament, giving double 
damages — as in the law of Ethelbert — to the injured 
party (6). But the privilege was not founded on the 
statute, which was merely declaratory of the ancient law. 
In a petition to the king in the fifth of Henry .IV. (1403), 
the commons had alleged that, according to the custom of 
the realm, the lords, knights, citizens and burgesses were 
entitled to this immunity, and prayed that treble damages 


Bishop i > I 
St. Daviti* 
Case (1200). 


Prior of 
Mo I ton's 
Cose (1315). 


Statute 11 
Hon. VI. 
c. 11. 


Petition of 
commonx, 
r > Hen. IV. 


(y) Ethelbert, c. 2; Cnut, Sec. Dooms, c. 83; Select Chart., pp. GG, 88. 
Cnut’x law was evidently intended to apply to persons coining to the 
witenagemot on private business as well as those summoned to give 
counsel and consent. So a law of Edward the Confessor (Leges Edw. 
Conf., art. 2, cl. 8) provides " ad svnodos ad capitula venientibus, sive 
submoniti sint, sive per sc quid agendum habuerint, sit summa pax." 
— Liobermann, Gesctze, i. 629. 

(*) Rot. Pari., i. 61. 

(а) Hatsell, Precedents, i. 12. 

(б) 11 Hen. VI. c. 11. Three years previously the clergy had got a 
similar privilege, by statute 8 Hen. VI. c. 1, for themselves and their 
servants on their way to convocation. 

E.C.H. 


19 
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Case (1403). 


should be paid by persons violating it. The king admitted 
the privilege, but refused to extend the damages, on the 
ground that there was already a sufficient remedy (c). 
So in the case of John Atwyll, member for Exeter, in the 
17th Edward TV. (1477), the commons affirmed that the 
privilege had existed “ whereof tyme that mannys mvnde 
is not the eontrarie ” ( d ). 

The sole exception to the recognition of this privilege 
was the celebrated case of Thomas Thorpe, Speaker of the 
commons, and a baron of the Exchequer, who in 1453 
(31 Hen. VI.), during a prorogation of parliament, was 
imprisoned in the Fleet on an execution, issuing out of 
his own court of the Exchequer, for non-payment of a 
fine due to the king for a trespass committed in seizing 
certain goods of the Duke of York. The commons sent 
some of their members to complain to the king and lords, 
and demand the release of the Speaker, and of Walter 
Rayle, another imprisoned member. The judges, on being 
consulted by the lords, declared by the mouth of the chief 
justice, speaking in the name of them all, “ after sadde 
communication and mature deliberation hadde amonge 
tlieim,” that “ they ought not to aunswere to that question, 
for it hath not be used aforetyme that the Justicez sbuld 
in eny wyse determine the Privelegge of this high Court 
of Parlement; for it is so high and so mighty in his nature 
that it may make lawe, and that that is lawe it may make 
noo lawe; and the determination and knowlegge of that 
Privilegge belongeth to the Lordes of the Parlement, and 
not toThe Justices.” But they went on to admit the 
privilege, asserting that “ if any persone that is a membre 
of this high Court of Parlement be arrested in suche cases 
as be not for treason or felony, or suerte of the peas, or 
for a condempnation hadde before the Parlement, it is 
used that all such persones shuld be relessed of such 
arrestes, and make an Attourney, so that they may have 
theire fredom and libertee frely to entende upon the 
Parlement.” “ As for declaration of procedyng in the 

(c) Rot. Pari., iii. 541. The general principle of immunity was distinctly 
recognised in the special Act passed in the same year (5 Hen. TV. c. 6) in 
case of Chedder, a member's servant, who had been assaulted and woun<e 

(d) Rot. Pari., vi. 191. 
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lawer Courtes,” they observed, “ ther be many and diverse 
Supersedeas of Privelegge of Parlement brought in to the 
Courtes, but there vs no generall Supersedeas brought to 
surcesse of all processes; for if ther shuld be, it shuld 
seeme that this high Court of Parlement, that ministreth 
all Justice and equitee, shuld lette the processe of the 
commune lawe, and so it shuld put the partie complevnaunt 
witlioute remedie, for so muclie as actions atte commune 
lawe be not determined in this high Court of Parlement.’ * 
Although, according to this opinion of the judges (not- 
withstanding their evident disinclination to “ lette the 
processe of the commune lawe ”), Thorpe was clearly 
entitled to his release, the lords determined “ that the seid 
Thomas, accordyng to the lawe, shuld remayne stille in 
prison for the causes abovesaid, the Privelegge of the 
Parlement, or that the same Thomas was Speker of the 
Parlement, notwithstondyng ” ; and the commons were 
directed in the king’s name to proceed “ with all goodly 
hast and spede 99 to the election of a new Speaker, which 
they did the next day ( e ). This extraordinary decision 
can only be accounted for by the fact that Thorpe was a 


staunch Lancastrian, and an old enemy of the Duke of 
York. The whole case was subsequently characterised in 
parliament as “ begotten by the iniquity of that time 99 (/). 

The existence of this privilege, recognised as it had been 
by statute, by declarations of both Houses, by the frequent relcnsod from 
assent of the king, and by the opinion of the judges, to CU8l ? (1 l v 
wmen reterence has been made, was undoubted; but it wasi parliament 
not until the year 1543 that the commons proceeded tol or . ,,v ' vr,, of 
deliver a member out of custody, or to commit any one toj f " 
prison, by their own sole authority. Down to that year 
members had been released either (1), when taken in 


execution after judgment, by virtue of a special Act of 
Parliament; or (2), when confined on mesne process only, 
by a writ of privilege issued by the chancellor (g). 


(e) Rot. Pari., v. 289, 240. (/) Com. Journ., i. 546. 

(g) Hatacll, i. 68; May, Pari. Prac. (13th ed. 1924), p. 112. Special Acte 
wore pQ88ed to enable the Chancellor to issue writs for the release of Larke, 
a member’s servant, in 8 Hen. VI., of Clerke, 39 Hen. VI., of Hyde, and of 
Atwyll, 14 & 17 Ed. IV.— Rot. Pari., iv. 357; v. 374; vi. 160, 191; Hatsell. 
i. 17-22, 85-87. Arrest on " mesne (intermediate) process " was an arrest by 
virtue of a writ issued after the commencement of a suit but before judgment. 
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1/ The first occasion on which the commons acted inde- 
pendently of any other power in the vindication of their 
privilege was in the important case of George Ferrers, a 
member who, in 1 o.4-3, was arrested, as surety for the debt 
of another, by process out of the King’s Bench. On 
hearing of the arrest, the House sent their serjeant to 
demand the release of t he imprisoned member. The 
serjeant, being resisted by the gaolers and sheriffs of 
London, was obliged to return empty-handed; whereupon 
the House rose as a body and laid their case before the 
lords, “ who, judging the contempt to be very great, 
referred the punishment thereof to the order ot the 
Commons' House.'* The lord chancellor offered them a writ 
of privilege, but they refused it, " being in a clear opinion 
that all commandments and other acts proceeding from 
the Nether House where to be done and executed by their 
serjeant without writ, only by show of his mace, which 
was his warrant.” Accordingly, the serjeant was again 
ordered by the commons to go to the sheriffs and demand 
the delivery of Ferrers; but in the meantime the sheriffs, 
becoming alarmed, had surrendered the prisoner. They 
were, however, ordered by the House to attend at the bar, 
together with the gaolers and even the plaintiff in the suit, 
and on appearing were all committed to prison for con- 
tempt. These proceedings were reported to King Henry 
VIII., who thereupon summoned the chancellor, judges, 
the Speaker, and some of the gravest persons of the com- 
mons, and delivered a verv remarkable address. After 
commending the wisdom of the commons in maintaining 
the privileges of their House, and stating that even then 
cooks and horsekeepers were free from arrest, he is reporte 
to have said : “ And further we be informed by our judges 
that we at no time stand so highly in our estate royal, as in 
the time of Parliament ; wherein we as head, and you as 
members, are conjoined and knit together into one body 
politick, so as whatsoever offence or injury, during that 
time, is offered to the meanest member of the House is to be 
judged as done against our person and the whole court ot 
Parliament; which prerogative of the court is so great (as 
our learned counsel informeth us), as all acts and processes 
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coming out of any other interior courts must, for the lime, 
cease, and give place to the highest. *’ Following the king, 
“ Sir Edward Montagu, lord chief justice, very gravely 
told his opinion, confirming by divers reasons all that 
the king had said, which was assented unto by all the 
residue, none speaking to the contrary ” (A). Ferrers was 
a servant of the king, who, probably on that account, was 
the more inclined to regard the energetic proceedings of 
the commons with favour. 

Henceforward, although a writ of privilege was still 
occasionally employed to effect the release of members, 
it was not permitted to be obtained without a previous 
warrant from the Speaker. 

In 1576, Smalley, a member’s servant, who had been 
arrested for debt, was set at liberty by the serjeant of the 
House; and on its being subsequently discovered that he 
had fraudulently procured this arrest, in order to get rid 
of the debt, was committed to prison for a month and 
ordered to pay the plaintiff £100 (/). There are Severn^ 
other instances under Elizabeth of privileged persons being 
liberated bv the serjeant by warrant of the mace and not 
by writ (It); but the next important case was that of Sir 
Thomas Shirley in 1604, which led to a more distinct recog- 
nition of the privilege by statute, and to an improvement 
in the law. Sir Thomas had been imprisoned in the Fleet, 
on an execution for debt, before the meeting of parliament. 
The commons sent their serjeant to demand his release. 
This being refused by the warden, he was committed to the 
Tower for contempt; but, still continuing obstinate through 
fear of becoming personally answerable for the debt, he 
was further committed to the prison called Tattle Ease in 
the Tower. Shortly afterwards, through the interposition 
of the king, which the commons had privately asked for, 
the warden delivered up the prisoner and was discharged 
after a reprimand. This proceeding directed attention 
to two legal hardships attending the release of members 
taken in execution: (1) the sheriff or warden was liable to 
an action for escape, and (2) the creditor lost his right to an 

(/i) Holinshed, iii. 824; Tanner, Documents, 580-583. 

(*) Tanner, 580 , 584-585; Prothero, 128. 

(k) See the ceae of Fitzherbcrt in 1593, Tanner. 588. 
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execution. An Act was now passed by which it was for 
the first time declared : (1) that the officer should be 
discharged from all liability for delivering out of custody a 
person having a privilege of parliament, and (2) that the 
creditor, at the expiration of the time of privilege, might 
sue out a new writ of execution. The Act also distinctly 
recognised as existing law: (1) the privilege of freedom 
from arrest; (2) the right of either House of Parliament to 
set a privileged person at liberty; and (3) the right to 
punish those who make or procure arrests (/). 

The extension of the privilege of members, so as to pro- 
tect, not only their own persons, but their property, their 
servants, and their servants’ property, from all civil suits 
during the period of privilege, gave rise to very grave 
abuses. These were partially restrained by several 
i statutes (m), and at length, in 1770, an Act was passed, by 
3 which the privilege was reduced to its ancient dimensions, 

' protection from arrest for the persons of members only, 
leaving the course of justice as to their property and their 
servants entirely free (n). By the effect of these various 
enactments the freedom of members from arrest lias become 
not so much a parliamentary privilege as a legal right; and 
consequently “ the arrest of a member in a civil cause 
is . . . irregular ah initio , and he may be discharged 
immediately, upon motion in the court from which the 
process issued ” ( o ). 

The privilege of freedom from arrest has always been 
limited to civil causes, and has never been allowed, to 
interfere with the administration of the criminal law. Hut 
as regards one species of offence — contempt of a court of 
justice — which partakes of a criminal character, it was for 
some time doubtful how far privilege would avail as a 
protection for members. 

(0 1 Jac. I. c. 13; Prothcro, Documents, lxxxix, 25-1-255, 320-325. 

(m) 12 fc 13 Will. III. c. 3; 2 & 3 Anne, c. 12; 11 Geo. II. c. 24. 

(n) 10 Geo. III. c . 50. 

(o) May, Pari. Prac. (13th cd. 192-1), p. 115, referring to Colonel Pitts 
Case (173-1), 2 Stra. 985; Anson, Law and Custom of the Constitution, 
▼ol. i. pp. 154-157. Freedom from arrest, though not taken away from the 
peers, lost much of its signihcance, when arrest on mesne process (before 
judgment given) was in all but certain special cases abolished in the year 
1838 (Stat. 1 & 2 Viet. cap. 110, sec. 1). See Pike, Const. Hist, of House 
of Lords, p. 259. 
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In 1572, Henry, Lord Cromwell, complained to i lie lords ( rt „ lltr ,i 
that his person had been attached by virtue of a writ out ( osr 1 
of chancery, for not obeying an injunction of thai court. 

The lords agreed that the attachment did not appear to be 
warranted “ by the common law or custom ot the realm, 
or bv any statute law, or by any precedent of the Court 
of Chancery,” and ordered Lord Cromwell to be discharged. 

They added, however, that if at any future time it should 
be shown that by the queen’s prerogative, or by common 
law or custom, or by any statute or precedents, the persons 
of lords of parliament are attachable, the order in this case 
should not affect their decision in judging according to the 
cause shown From this period down to 1757, the 

cases, as regards both lords and commons, were mainly in 
favour of privilege ( 7 ); but in that year it was “ordered 
and declared by the lords that no peer or lord of parliament 
hath privilege of peerage, or of parliament, against being 
compelled by process of the courts of Westminster Hall to 
pay obedience to a writ of Halieas Corpus directed to 
him ” (r). In the case of Earl Ferrers, it was decided that 
an attachment may be granted, if a peer refuse obedience 
to the writ (s). 

In more recent times, members committed by courts of 
law for open contempt have failed in obtaining release by 
virtue of privilege (/). Not that either House of Parlia- 

(p) D'Ewc 8, Journal, *203- 4 ; Tanner, Documents, 578, 583. 

( q ) 8cc the eases of Brcreton in 1005 and of Ix»rd \ aux in 1G25.— 

May, Pari. Prac. (13th ed. 1924), pp. 124 125. 

(r) Lords' Jour., xxix. 181. 

(*) Burrow, Rep., 631. 

(t) See the cases of Long Wellesley in 1831, and of Lechmcrc 
Charlton in 1837, and the reports of the Committee of Privileges.— Com. 

Journ., Ixxxvi, p. 701, vol. xxii.. pp. 3 seq. In 1873 Whalley and 
Guildford Onslow, members of parliament, were reprimanded and heavily 
fined by the Court of Queen's Bench for a contempt of court in connection 
with the celebrated Tichbornc case: Chief Justice Cockburn remarking, 
that if he had seen fit to commit them, he would not have been restrained 
by privilege. And on Jan. 23, 1874, parliament not being then in 
session, Whalley was committed by the same court for a contempt. 

He was discharged from custody before the 2Ctl«, on which day parliament 
was dissolved. On the meeting of a new parliament the lord chief justice 
addressed a letter to the Speaker informing him of the facts, and a 
committee on privilege, to whom the letter was referred, reported that 
it did not demand the further attention of the House. Hansard, Deb., 
ccxviii. 52, 108; Report of Pari. Committee, 1874; May. Pari. Prac., p. 125. 
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ment has waived its right to interfere when members are 
committed for contempt, but each case is considered upon 
its merits as it arises; and, although where the contempt 
has been flagrant protection has not been granted, 
“ privilege might still he allowed against commitment 
under any civil process, or if the circumstances of the case 
appeared otherwise to justify it ” («)• 

/ III. '1 lie growing power of the House of Commons is 
specially marked, during the Lancastrian period, by the 
earnest attention bestowed by parliament upon the subject 
of elections. Owing to the unlimited power of the sheriffs, 
gross abuses in the return of members very early crept in. 
It was to the sheriff of each county that the king’s writ 
was addressed, requiring him to return two knights for 
the county and two citizens or burgesses for each borough 
in his bailiwick. But as no particular cities or boroughs 
were specified in the writ, this functionary assumed the 
^ power of determining what cities and boroughs should 
exercise the franchise; and it became the constant practice 
to omit boroughs which had been in the recent habit of 
electing members, and to return upon the writ, “There 
are no more cities or boroughs within my bailiwick. 
There is some excuse for the sheriffs in the fact that the 
boroughs for the most part were anxious to be omitted, so 
as to escape the burden of paying the wages of their 
members, and frequently set at naught the writ ordering 
an election, by sending no return (.r). But the discretionary 
power of the sheriffs was often abused bv them for the 
purpose of influencing the elections and falsifying the 
returns either at the instigation of the crown or of great 
local magnates (//). Several statutes were from time to 


I 


(«) May, Pari. Prac. p. 127. 

(r) The town of Torrington. in Devonshire, even obtained a charter of 
exemption from sending burgesses to parliament. — Hallam, Midd. Ages, 
iii. 115. 

(?/) In 1310 Matthew Crauthorne complained that the Sheriff of Devon, 
instead of returning him. a duly elected member, had returned members 
not chosen by the commons of the county (Pal grave. Pari. Writs, II- »• 
App., p. 13ft). In 13ft6. the bailiffs of Barnstaple, in reply to writs 
ordering them to pay €6 fts. as the expenses of John Hcnrys, one of their 
representatives in the parliament of Oct. 13ft5 (0 Ric. II.), excused them- 
selves on the double ground, that he was not an inhabitant of the county 
of Devon nor having any property therein, and that -Tames de Chuddelegh, 
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time passed to prevent these malpractices. So early ii' tin* 
reign of Edward I., the Statute of West mi lister 1. 

(3 Edw. I. c. 5) declared that elections ought to he tree, 
and forbade any disturbance of their freedom. In the 
5tli of Richard IT. an Act was passed imposing a fine on 
sheriffs who should neglect to make a return to parlia- 
mentary writs, or omit from such return any city or 
borough which was hound and formerly accustomed to send 
members to parliament (r). A statute of the 7th Henry IV. 

(1406), made “ on the grievous complaints of the commons 
of the undue election of the knights of shires for parlia- 
ment,” regulated the time and manner of electing knights 
and provided for a true return by the sheriff of the result 
of the election, by requiring the names of the members 
to be written in an indenture, authenticated by the seals of 
the persons who had elected them ('/). An Act, passed fouri 
years later (11 Hen. IV.), gave the justices of power! 

to inquire into the legality of returns, and inflicted th el 
penalty of one hundred pounds on any sheriff who should! 1 
return a member not duly elected (b). In the 23rd year' 
of Henry VI. (1445), a further attempt was made to check 
abuses by an act which gave an additional penalty, upon 
a false return, to the party aggrieved, and required every 
sheriff duly to deliver a proper precept to the mayor and 
bailiff of each city or borough in his shire, to elect 
representatives for parliament, and every mayor and bailiff 
to make a true return of the members chosen (c). 

The cognisance of election disputes was originally vested 
in the king and his council. The first instance of the u, c common* 
intervention of the commons in such matters occurred under 
Richard II., whose reign was so fruitful in constitutional temp, 
precedents. lt,c ’ ,L 

In 1384 (7 Ric. II.) the borough of Shaftesbury presented 
a petition to the king, lords, and commons, complaining 

the sheriff of Devon, had returned the said John without their assent or 
knowledge, at the motion of the said John and his friends, for the sake 
of gain. Return of Members of Parliament. 1213-1702 (printed by 
authority/of Parliament, 1878), p. 225. 

(z) 5*' Ric. II. st. ii. c. 4. 

(a) 7 Hen. IV. c. 15. 

(b) 11 Hen. IV. c. 1. 

(c) 23 Hen. VI. c. 14. 


L>97 





298 


PARLIAMENT UNDER THE 


i M 
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Ca*c aor.Hj. 


Cose of the 
County of 
Norfolk 

( 1586 ). 


of a false return by the sheriff of Dorset, and praying 
them to order remedy (d). In the 5th Henry IV. (1404) 
the commons prayed t lie king and lords in parliament that 
an improper return by the s heriff of Rutland might be 
/.examined in parliament, and exemplary punishment 
(inflicted in case of default found. The lords thereupon 
sent for the sheriff and for William Ondeby, the knight 
'returned, as well as for Thomas de Thorp, who had been 
duly elected, and having examined into the facts of the 
case, directed the return to be amended by the insertion 
of Thorp’s name in lieu of Ondeby’s, and committed the 
sheriff to the Fleet till he should pay a fine at the king’s 
pleasure (c). 

In a subsequent case, in the 18th Henry VI. (1439), 
where the sheriff of Cambridgeshire had failed to make 
any return, the commons are not even named, but the 
matter was determined bv the king and the lords (/). 

Under Edward IV., Henry VII., and Henry VIII. there 
is no record of any interference on the part of the commons; 
but the imperfect state of the rolls and journals of parlia- 
ment during these reigns renders this negative testimony 
of little weight. 

In the first year of Queen Mary, the journals of the 
commons record the appointment of a committee to inquire 
if Alexander Xowell, prebendary of Westminster, ma} r be 
of the House. On the following day they reported that 
“ Alexander Nowell, being prebendary in Westminster, and 
thereby having voice in the Convocation house, cannot be 
a member of this House, and the queen’s writ to he directed 
for another burgess in that place ” {(f). 

The next case was that of the county of Norfolk, in 
1586. On account of some irregularity in the first return, 
the chancellor had issued a second writ for this 
county, and a different member had been elected. The 
circumstances having been noticed in the House of 
Commons, Queen Elizabeth directed the Speaker to 
express her displeasure that the House had been 


(d) Stubbs. Const. Hist., iii. 436. 

(e) Rot. Pari., iii. 530; Hallam, Midd. Ages, iii. 110. 
if) Ibid.; Rot. Pari., v. 7. 

( 0 ) Com. Journals, i., p. 27. 
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troubled with “ a thing in truth impertinent tor 
this House to deal withal, and only belonging to the 
charge and office of the lord chancellor, *’ whom she had 
appointed to confer with the judges about the returns for the 
county of Norfolk, and to act therein according to justice 
and right. The House, however, appointed a committee to 
investigate the circumstances, who reported in favour of 
the election under the first writ. While intimating that 
they had reason to believe that the chancellor, and some 
of the judges, held the same opinion as themselves, the 
committee declared that they had not thought it proper 
to inquire of the chancellor what he had done, because 
“ they thought it prejudicial to the privilege of the house* 
to have the same determined by others than such as were 
members thereof. And though they thought very reverently 
of the said lord chancellor and judges, and thought them 
competent judges in their places; yet in this case they 
took them not for judges in parliament in this house: 
and thereupon required that, if it were so thought good, 

Mr. Farmer and Mr. Gresham (the members) might take 
their oaths and be allowed of by force of the first writ, as 
allowed by the censure of this house, and not as allowed of 
by the said lord chancellor and judges. Which was agreed 
unto by the whole house ” (/i). 

James I., in the proclamation summoning his firstu 
parliament, attempted to exercise a wide control overjj Fortcscur. 
parliamentary elections, specifying the kind of men whor (U ’ 01 ^ 
were to be elected, and specially forbidding the choice ofl' / 
“bankrupts and outlaws.” All ret urns were to be tiled in 
chancery; and any found contrary to this proclamation 
were to be rejected as unlawful and insufficient, and the 
constituencies fined. Any person elected contrary to the 
proclamation was also to be fined and imprisoned (i). The 
question soon came to an issue. Sir Francis Goodwin was 
elected for the county of Buckingham; but the clerk of the 
crown refused to receive the return on the ground that 
Goodwin had been outlawed some years before, and Sir 
John Fortescue, a member of the Privy Council, was elected 

(h) D’Ewes, Journal, 393, 396-398; Tanner, Documents, 595-596; 

Prothero, 180; Hallam, Const. Hist., i. 275. 

(•) Prothero, 281. 
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by virtue of a second writ. The commons, on the matter 
being brought under their notice, voted that Goodwin was 
duly elected, and ordered him to take his seat. The lords 
requested a conference on the subject, which the commons 
at first refused, but afterwards acceded to, on being 
informed that the request was made at t lie king’s special 
desire. They justified their decision as to Goodwin, by 
alleging that owing to some technical informalities, he was 
not legally an outlaw, and that even if he were, they could 
prove by precedents that outlaws had sat in the House. 
The king, in his reply, going beyond the immediate 
question, took the opportunity to enunciate a doctrine 
utterly subversive of the free constitution of parliament. 
“ He had no purpose,” he said, “to impeach their 
privilege, but since they derived all matters of privilege 
from him, and by his grant, he expected they should 
not be turned against him.’’ He then maintained that 
legally the House had no right to meddle with returns, 
which were made into the Court of Chancery, and were 
within its exclusive jurisdiction, lie further denied their 
assertion that outlaws might legally sit, and requested them 
to confer with the judges. In face of the king’s challenge 
of all the privileges of the House, involving as it did the 
vital question of its independence of or subjection to the 
royal will, it was impossible for the commons to give way 
on the main point of jurisdiction. But they acted with 
that combined firmness and reasonableness which in so many 
constitutional crises has characterised the political action 
of the English nation. They gave up the minor point, 
by bringing in a bill to disable outlaws in future from 
sitting in parliament, but they refused to confer with the 
judges, affirming that they themselves bad always decided 
in cases of disputed elections. Two days later, after a 
further message from the king, in which he professed great 
regard for their privileges, declared himself distracted in 
judgment on the question in dispute, and desired and 
commanded as an absolute king, that there should be a 
conference with the judges in the presence of his Council, 
the commons gave way on the question of form. The 
conference with the judges, however, never came off. I* 1 
an interview between the king himself and the committee 
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who had drawn up the reply of the House, -Janie-* admitted 
that the commons were t lie proper judges of the returns, 
hut requested, as a personal favour, that the return o! 
both Goodwin and Fortescue should be set aside and a new 
writ issued. To this the House assented, but to satisfy the 
scruples of certain members a letter was obtained from 
Goodwin expressing his concurrence in the arrange- 
ment (/«). The apparent compromise was in effect a victory 
for the commons, whose right to decide upon the legality 
of returns, and the conduct of returning officers in making 
them, was thenceforth regularly claimed and exercised. 

It was fully recognised as their exclusive* right bv the 
court of Exchequer Chamber in 1074 (/), by the House 
of Lords in 1081) (m), and also by the courts of law in 
1080 (n) and 1702 (o). Their right was further recognised 
byThe Act 7 & 8 William III. c. 7, which declared that 
“ the last determination in the House of Commons of the 
right of election ” is to be pursued. 

The claim of the commons to determine, not merely thcjl 
legality of elections, but the rights of the electors as wellje 
gave rise, in 1702, to a memorable contest between the lords 
and commons. One Ashby, a burgess of Aylesbury, having ( v 1702) 

been refused permission to vote at an election, brought 
an action at common law against William White and others, }/, , y > /<?/<! 
the returning officers of that borough. He obtained a fat )l !■**(' 
verdict; but it was moved in the court of Queen's Bench . ^ ^ ( J 

in arrest of judgment, “that this action did not lie,” and,''' , ’ , 

contrary to the opinion of Lord Chief Justice Holt, judg- ^ ^ 

ment was entered for the defendant; a decision which was \ 

afterwards reversed, on a writ of error by the House of ' ) *■ (l 
Lords, on the grounds upon which Chief Justice Holt/'*' 
had based his dissent in the court below. Upon this the 
commons, after lengthy debates, passed resolutions affirm- 
ing that : “ It is the sole right of the commons of England 
in parliament assembled (except in cases otherwise provided 


(k) Commons' Journ., i. 149-169; Pari. Hist., i. 993-1017; Prothcro, 
xci., 325-331; 8. R. Gardiner, Hist, of Eng., i. 167-170. 

(/) Barnardislon v. Soame (1674), 6 St. Tr. 1092; Broom, Const. Law, 
798. 

(m) Barnardiston v. Soame (1689), 6 St. Tr. 1119; Broom, 834. 

(n) Onslow's Case (1680), 2 Ventris, 37. 

(o) Prideaux v. Morris (1702), 2 Salkeld, 502. 
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for by act of parliament) to examine and determine all 
matters relating to the right of election of their own 
members,” and that “ neither the qualifications of any 
elector, or the right of any person elected, is cognisable or 
determinable elsewhere, than before the commons of 
England in parliament assembled, except in such cases as 
are specially provided for by act of parliament,” and that 
“ whoever shall presume to commence or prosecute any 
action, indictment, or information, which shall bring the 
right of electors, or persons elected to serve in parliament, 
to the determination of any other jurisdiction than that 
of the House of Commons, except in cases specially provided 
for by act of parliament, such person and persons, and all 
attornies, solicitors, counsellors, serjeants-at-law, soliciting, 
prosecuting or pleading in any such case, are guilty of a 
high breach of privilege of this House ” ( p ), and they 
further resolved that Ashby was guilty of breach of 
privilege in bringing an action at common law. On the 
other side it was objected, as set forth in the judgment 
of the House of Lords, that “ there is a great differ- 
ence between the right of the electors and the right 
of the elected: the one is a temporary right to a place 
in parliament, pro line rice ; the other is a freehold 
or a franchise. Who has a right to sit in the House of 
Commons may be properly cognisable there; but who has a 
right to choose is a matter originally established, even 
before there is a Parliament. A man has a right to his 
freehold by the common law, and the law having annexed 
the right of voting to his freehold, it is of the nature of his 
freehold, and must depend upon it. The same law that 
gives him his right must defend it for him, and any other 
power that will pretend to take away liis right of voting 
may as well pretend to take away the freehold upon which 
it depends ” (q). 

Shortly after the decision of the House of Lords, uphold- 
ing the claim of Ashby against the returning officers, five 


(p) Commons’ Journ., xiv. 308; Robertson, Documents, 410-412. 

(*?) Report of Lords’ Committee, 27th March, 1704. upon the conferences 
in the case of Ashby v. White, 14 St. Tr. 792. The proceedings of the 
whole case arc given ibid., pp. 695-888. See also the Resolutions of the 
House of Lords, Lords’ Journals, xvii. 534; Robertson, Documents, 412-413. 
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other burgesses of Aylesbury, afterwards familiarly known 
as “ the Aylesbury men,” commenced similar actions 
against the constables in their borough. They were there- 
upon committed to Newgate by the House of Commons for 
a contempt of its jurisdiction. They endeavoured to obtain 
their discharge on writs of habeas corpus , but without 
effect, the majority of the judges holding that the commons 
were the sole judges of their own privileges. The commons 
further declared the counsel, agents, and solicitors of the 
plaintiffs guilty of a breach of privilege, and committed 
them also. The “ Aylesbury men ” then applied for a 
writ of error, in order to bring the decision of the judges 
refusing the habeas corjrus before the House of Lords; but 
the commons resolved that no writ of error lay in this case, 
and petitioned the queen not to grant it. On the other 
hand, the lords addressed the queen, pointing out that 
writs of error are writs of right, c.r debt to just it ice fa con- 
tention which was upheld by ten out of the twelve judges, 
when appealed to by the queen for their advice), and prayed 
that the writ might be granted. At length the queen 
put an end to the unseemly contest by a prorogation of 
parliament, which at once set the “ Aylesbury men ” and 
their counsel at liberty. No longer impeded by the inter- 
position of privilege, and supported by the judgment of the 
House of Lords, the plaintiffs proceeded with their actions, 
and obtained verdicts and execution against the returning 
officers (r). 

The exclusive jurisdiction of the commons in matters of^, A*>u»o of 
election, which, for the sake of their own independence, i! aiciionVr'Vhe 
they had insisted on and obtained, became subsequently I commons, 
prostituted to the purposes of party, and this abuse reached*! J 
its greatest height under George II. and George III. (s). 

The evil was remedied as far as possible by the Acts of 
Grenville in 1770, and of Sir Robert Peel in 1839; but 
to the last the constitution and proceedings of election 


(r) Reg. v. Paty (one of the " Avleebury men"), 2 Lord Raymond. 
1109. 

(*) See May, Const. Hist., i. 362-369. " The struggle between Sir 

Robert Walpole and hia enemies was determined in 1741 — not upon any 
question of public policy — but by the defeat of the minister on the 
Chippenham Election Petition." — Ibid. p. 364. 
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committees *' too often exposed them to imputation of 
political bias.” At length, in 1808, the trials of contro - 
verted elections was transferred to the judges__of_the 
superior courts of law (/), thus recurring to the method 
adopted more than 450 years previously in the election 
statute of 11 Henrv IV. 


Qualifica- 
tions of par- 
liamentary v 
electors ami 
elected. 


County 

franchise. 


: a *» It was under t he Lancastrian dynasty that the first 
v llstatutes were passed regulating the qualifications of pari ia- 
' “"'t 'hnentary electors and of persons to he elected. It is probable 
that from the first introduction of county representation, 
hut certainly as early as the year 1254 («), the knights 
of the shire were elected, not merely bv the knights or 
tenants in nipilc, hut by all the freeholders of the county 
assembled in the county court. In the “Good Parlia- 
ment " of 1376 the commons, in their anxiety to prevent 
the malpractices of the sheriffs, appear to have attempted 
to restrict the electoral body in counties. They petitioned 
Ilf lint knights of tin* shire might he chosen by common 
V]/ V 'election of the better folk of th e shir es, and not nominated 
.by the sheriff without due election. Edward III. replied 
ft hat the knights should he elected by common a ssent ofj he 
l wbolo com ity- (.#•). The earliest statute regulating their 
'election, 7th Henrv IV. c. 15 (1406) (y) — which, having 
been enacted in answer to a complaint of the commons of 
“ undue ” election, may he taken to he declaratory and con- 
firmatory only of the existing custom — places the franchise 
I upon a very popular basis, so as to include no t only nil fr ee- 
|4 d ° i holders, but all freemen present at the county count on_ih.e 
day of election. It was enacted “ that at the next county 
court to he holden after the delivery of the writ of the parlia- 
ment, proclamation shall he made, in full county court, 
of the day and place of t lie parliament, and that all they 
that be there present, as well suitors duly summoned for the 
same cause as others, shall attend to the election of the 
knights for the parliament; and then, in full county, they 
shall proceed to the election, freely and indifferently, not- 


(0 31 & .32 Viet. c. 125. 

(u) Supra, p. 204. 

(x) Rot. Pari., ii. 355; Stubbs, Const. Hist., ii. 453. 
( V ) Supra, p. -297. 
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withstanding ofry request or command to tin* contrary “ („* ). 

But in 1430 (8 Henry VI.) was passed a very remarkable 
measure — the firsj disfranchising statute on record — by ,u ' 1 l,K 
which tlie qualification of county electors was restricted to 
freeholders, and of them to sucii only as ** have free land • 
or tenement to the value of forty shillings l»v the year at 
least, above all charges”; with power to the sheriff to) 
examine each elector on oath as to the annual value of his . 
property. Allowing for the change in the value of money, x 
this was equivalent to a real property qualification of from 
thirty to forty pounds annual value, and must have dis- 
franchised not merely all landless freemen, but a very 
large number of the smaller freeholders. The count v 
franchise, which had reached its maximum by the 
of Henry IV., was now reduced to its minimum 
reactionary tendencies of the times arc disclosed in the 
recital in the Act of the reasons which were thought to 
render it necessary. It complained that elections of knights 
of shires had of late been made “ by very great, outrageous, 
and excessive number of people dwelling within the same 
counties, of the which most part was people of small 
substance and of no value, whereof every of them pretended 
a voico equivalent, as to such elections to be made, with the 
most worthy knights and esquires dwelling within the same 
counties — whereby manslaughters, riots, batteries, and 
divisions among the gentlemen and other people of the same 
counties shall very likely rise and be unless convenient and 
due remedy be provided ” (a). 

Besides fixing a property qualification for voters, this. Residence, 
stat ute a lso required that both the electors and the elected! (4-Jo 
should be actually resident _jn._tlie county. This had \ 
already been* insisted on in 1413, as to both counties and 


(z) The language of the Act is not free from ambiguity ; and some have 
regarded it as conferring an extension of the suffrage. See Cox, Ancient 
Parliamentary Elections, 105. Stubbs, however (Const. Iliet . , iii. 410, 
n. 3), maintains," and his contention is supported by the natural inference 
from the petition of the commons in 1376, together with the king's answer, 
that “ before the close of the reign of Edward III. the whole body of 
persons assembled made the election whether they were legal suitors or 
not,” and that the Act of 1406 introduced no alteration. 

(a) 8 Hen. VI. c. 7. 


E.C.II. 


20 
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ooroughs, by a statute of Henry V. (6); and another 

1 statute in 1432 (10 Henry VI. c. 2) ordained that the land 
which gave the vote should be situate within the county. 
The restrictions as to residence seem to have been generally 
evaded as early as the reign of Edward IV.; and the 
statute of Henry V., having proved “ almost a solitary 
instance in the law of England wherein the principle of 
desuetude has been avowedly set up against an unrepealed 
enactment,” was at length repealed by the 14th George III. 
c. 58 (c). 

b U birth Ui ° n The Act of 1445 (2® Hen - VI * C * 14 ) has been alrea(1 3' 
,y 1 referred to in reference to the restraints put upon the mal- 
practices of the sheriffs ; but it is more important on account 
of one of its provisions, which attempted to establish not 
only a property qualification for members, but also a qualifi- 
cation of gentle birth, contrary to that important constitu- 
tional principle — the legal equality of all freemen below the 
peerage — which has exercised so beneficial an influence over 


( b ) l Hen. V. c. 1. 

(c) Hallavn, Miild. Ages. iii. 119. Sec also Peck well, Reports of Con- 
tested Election*, i. 53, note D. 

in the reign of Elizabeth, in 1571, a bill was introduced in the commons 
to repeal, as to boroughs, the ancient statute of Henry V. and legalise in 
innovation which time had brought about. The bill appears to have been 
dropped, but it gave rise to an interesting debate which lias been P rcs * r 
in the pages of D*K\tfes* Journal. The supporters of the bill argued t 
question on its merits, asserting that a man could not be presumed t 
wiser for being a resident burgess, and that the whole body of the real . 
and the service of the same, was rather to be respected than any P« 
regard of place or person. This,** observes Hallain, ** is a remark , 
and perhaps the earliest assertion of an important constitutional P (b) (c) * * * * * * * * * * * * * * r, ° c P ’ 

that each member of the House of Commons is deputed to serve not o ) 

for his constituents but for the whole kingdom ; a principle which mars 
the distinction between a modern English parliament and such deputa 
of the estates as were assembled in several continental kingdoms, 

principle to which the Hcuse of Commons is indebted for its weight 

dignity, as well as its beneficial efficiency, and which none but the 8Cr ', 

worshippers of the populace are ever found to gainsay." Those w 10 

fended the existing law, and appeared anxious to restore it to vigour, u g 

that the inferior ranks using manual and mechanical arts ought, li c 

rest, to be regarded and consulted with on matters which concerned e 

(an argument which has been revived in the present day in ( a ' ol [ r *1. 

working-men candidates for parliament). But the chief mischief ' v 

upon as resulting from non-resident borough members was the intcrferenc 

of noblemen in elections in favour of nominees. Some members propose 

to impose a fine of iMO on any borough making its election on a peer 

nomination.— See D’Ewes, p. 168; and Hallam, Const. Hist., i. 266. 
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the English nation. It would seem that the knights of 
the shire, who had long ceased to he in all eases knights 
in the strict sense of the term, were sometimes not even 
gentlemen by birth, and it was now enacted, that hence- |44$~ 
forth the county representatives should he ** notable knights 
of the same counties lor which they shall he chosen, or » 
otherwise such notable esquires, gentlemen born, of the' 
same counties as shall be able to he knights; and no man 
to be such knight which staudeth in the degree of a yeoman 1 
( vadlct ) or under (</). 


(d) In 13*2-2 (1G Edw. II.) eight knights of the shire returned to the parlia- v^idti. 
ment which met in November have the word r alcttus against their names 
in the enrolment of the writs tie cx pens is. They arc: for Devon, Richard 
Chisscbych ; Worcestershire, John dc Stone; Herefordshire, John dc Brugge 
and Philip dc Canvouwc; Leicester, Robert dc Gaddcsby and William 
Jaunvill ; Middlesex, Richard Duraunt and William 1c Rout. The exact 
meaning of the term " valcttus " at this date is doubtful. In 14-15 it was 
clearly synonymous with ** yeoman," and so it would appear to have been 
in 1397, when " vadlct/. appcllcz yomcn," are complained of in Haxcy's Bill 
t supra, p. *2GS), and arc, by a statute of the same year |20 Ric. II. c. 2), 
apparently founded on Ilaxey’s complaint, restrained, as well as all others, 

“ meindre cstat," from wearing the " livery of company " pertaining to 
any lord. " Valet " or " vadclcct " seems to have originally denoted 
honourable service. Sclden (Tit. of Honour, fol. 831) speaks of it as being 
anciently a name specially denoting young gentlemen, even though of great 
descent or <|Uality, but as subsequently given to persons of the rank of 
yeoman. A "yeoman" is defined by Sir Tho. Smith (Rep. Angl. lil>. i. Yeomen, 
c. 23) as he whom our law calls leijali .t homo, a free-born man that may 
depend of his own free land in yearly revenue to the sum of forty shillings. 

But it had also a more general application, denoting, like " valet," a 
higher kind of service, which still survives in the current phrase to do 
“ yeoman’s service.” In the household of the medieval knight or baron, 
the younger sons of ycoincn would form a large proportion of the servitors, 
and slmro with the younger sons of knight or esquire the common name of 
valetti. The ycoincn, too, who lived on their own land, but wore the 
" livery of company," of some baron or lesser territorial magnate, would 
also bo his " valets." 

The mcdicDval "yeoman" was the tenant of land in free socage. The 
extent of bis holding might be large or small. From the year 1278, if it 
amounted to .£20 annual value, he was liable, like the tenant in chivalry, 
to he compelled to tako up knighthood ; a burden from which he was 
nominally relieved by the Statute De Mililibus in 1307. (Supra, p. 12G.) 

Gentle birth constituted then as now a social distinction, but had as 
yet received no legal recognition. If a freeholder below the rank of 
a peer were not a knight, or an esquire, he would, wc apprehend, have 
been classified as a yeoman, " gentleman ” not having yet become a dcsigna- 
< tion of legal status. It was not till the 27 Edw. III. (1353) that the words 

f “ Qcntilis homo " were adjudged a good addition (Cowell s Interpreter, und«r 

r " Rcntleman ”) : and both " esquire" and "gentleman " arc rarely found Gentlemen ; 

4 before the stat. 1 Hen. V. c. v. (1413), which required the addition, in esquires. 
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Property The property qualification thus established was con- 

qualificjytion * \\siderable, the amount of land which made its owner eligible 
of mcmbei>.v knighthood being estimated at .£‘20 annual value, 

. equivalent to at least £300 a year at the present time. The 

celebrated statute of’ Queen Anne— passed to correct the 
evils of briberv caused by the candidature of rich com- 


original writs and other legal processes, of the " estate, degree or mystery 
of the defendant. In the 25 Hen. VI. (1447). the members returned for 
Surrey were: "John Stanley, squyer," and •‘William Weston, gcutvl- 
man." (l'arl. Return, 1676, Part i.. p. 337.) A hundred and twenty years 
previously W eston would probably have been described as ealctius or yeo- 
man. 1 " Some of the ralctti returned in 1322 may, however, have been 
early instances of county representation by members who were socially 
as well as legally of yeoman status. Down to 1324 the writs required the 
election of actual knights, but these were not always obtainable; and as 
early as 1311. two homines, Ralph dc Bcllafago and Nicholas dc Burton, 
were returned for Rutlandshire. (Palgrave Pari. Writs, n., Div. n. 

But they were probably not of a lower social grade than that of the ordinary 
county member. N. dc Burton sat again in 1315 and 1318 ; a ind W il ha 
do Burton, miles, was member in 1353 and 1357. A John dc ( f 

returned in 1327 and 1326, and Roger de B. in 1338 and 1311. < R ® t . u , 
Members of Pari.. 1213 1702.) In 1324 the parliamentary writs directed 
the return of two knights "«.r others." (Pari. Writs, ii.,Div. n. W.) 

An examination of the Parliamentary Return of Members, alrca y 
cited, gives evidence that most of the eight ralctli of Nov. 1322 were of t 
class from which county members were usually drawn. The name o. 
" Ricardus dc Cl.isscbcch, miles," occurs as one of the ^embcrB fo * ... 
in the parliament which met .n May of the same year 1322 lh ° ta,c ' 
of this name in the Nov. parliament could scarcely have been the sam 
person, but was clearly of the same family, probably a son or other rclat ^ 
who being neither a knight nor an esquire was properly designatcd . / 
or yeoman. Ric. dc Cl.isscbcch was also member in 13K5, -iO. ;23, ana . 
R. dc C.. miles, in 1318, Jan. and Oct. John dc Stone, the jWowJ 
valcttns of 1322, appears also as member for that county in 13.0 and 
fluently in 1323, and in six other years down to 1339. Of- the Hereford, re 
valclti, John de Brugge docs not appear as a member cither before or at 
1322, but he is stated in Burke s Extinct Peerage to have been a S ranU6 ° 
(Collins. Peerage, ed. 1750. says " the eldest son ") of Sir Simon da 
Brugge (Bruges or Brvdgcs) of that county, and ancestor of tne v" „ 
of Chandos. Philip dc Canvouwc occurs again in 1337 as 1 Cayn • 
Robert dc Gaddesbv was member for Leicestershire in 1319, and again 
1327. The name of " Jaunvill " docs not again occur, but it lias no 
plebeian sound. It was probably a various spelling of " Geneyill, a >aI ° ‘ 
family of the 14th century. Of the two remaining valetti, William lex o 
was again member for Middlesex in 1324, and was evidently related ° 
Richard le Rous who, sometimes will, the addition of wideband some > 
without, sat for that county in nine parliaments from 1297 to 1313- 
name of Richard Durant docs not appear again, and he may not impro. a 
have been of the yeoinan class. The names of William " Tornegold ^ a 
Richard " Tulusan " which appear as members for Middlesex, 
nulitum" in 1319 (Pari. Return, p. 58) seem indicative of a mercantii 
element in the county representatives. 
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mercial men without local connections — excluded all lmt 
landowners from the House of Commons, the (jualilicat ion 
beings fixed at £G00 a year lor county, and £300 a year 
for borough, members, which was to he exclusively derived 
Irom freehold or copyhold estate (c). This invidious 
and unjust law was maintained until 1838, when 
the monopoly of the landowners was surrendered, and 
personal property was admitted as a qualification (/,. At 
length, in 1808, the law of property qualification, having 
been systematically evaded from its first establishment, 
was abolished altogether (//). There is only one recorded 
instance in which the oligarchic provision of Henry Vf/s 
statute, that knights of the shire should he of gentle hirth, 
was alleged as a disqualification against a parliamentary 
candidate, and this occurred six years alter the law 
was passed (//). But it would lie very rare during the 
reactionary period upon which Kngland had now entered 
that other than men of aristocratic hirth should he returned 
as county members. 


A ho|j.sh( d 


In boroughs, prior to the passing of the Act of Queen 
Anno above referred to, no other qualifieation was required 
in the members except that imposed by 1 Henry V. c. 1. 
that they should bo “ citizens and burgesses resiant, 


I'.orougli 

elections. 


(c) 0 Anno, c. 5. A bill to the Maine effect passed both Houses in IG'.IG, 
but William 111. withheld the royal assent. The members for the 
universities were excepted. 

(/) 1 & 2 Viet. c. 18. 

<ff) 21 fc 22 Viet. c. 2G. 

lit) In 1150 (*2'J Hen. VI.) there was a contested election for Huntingdon- 
shire. Robert Stonham and John Styueclcy (or “ Stuclc ** notahilcs 
ormigeri," who had sat for the county in several preceding parliaments, 
were opposed by a certain Henry CSymlicr, who was probably the candidate 
of the yeomen or smaller freeholders, and stood in much t lie same position 
as a tenant-farmer candidate at the present day. He secured 70 votes, 
hut the old members polled 1‘2 1, and in the end were duly returned by the 
sheriff. The under-sheriff, however, had endeavoured to fait in force the 
provisions of tho Act of 11. 'JO as to the examination of doctors on oath, and 
Oyrnbcr’a supporters threatened a riot; whereupon 124 of the principal 
freeholders who had voted for Stonham and Styueclcy, fearing lost the 
sheriff should ho induced to make a false return, forwarded a statement of 
tho facta to the king, setting forth the number of the vote* on each side, 
and objecting, further, to the return of Gymher, on the ground that he was 
not " of gcntell hertlie.*’ — Pry lino's .‘Jrd Register, p. 157 ; Return of 
Members of Parliament, Part i. (1878), pp. 33G, 33 k, 342, 311; and ace 
Stubbs, Const. Hist., iii. 423, 437. 
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Who were 
the electors. 


question, Who were the original electors in boroughs? 
has been the subject of much controversy, and scarcely 
admits of a positive and general answer, owing to the 
infinite variety of local electoral customs which municipal 
records, so far as they have yet been explored, disclose. 
Perhaps originally the elective franchise was enjo}*ed by all 
\ burgesses, that is, by all the free inhabitant liouaeiiolders 
il paying scot and bearing lot, and sworn and enroUed_a.t_tlie 
'J court leet of the borough. The court leet, or burghmoot, 
was the folkmoot of the borough, just as the shiremoot was 
the folkmoot of the shire. Those householders only who 
bore their share of t he burdens of the place, who paid scot 
and bore lot, were entitled to the privilege; those who, from 
poverty or other cause, did not pay the charges, nor serve 
the public offices of the borough, were not “ burgesses,” and 
therefore excluded. Put whoever may have been the 
original electors — whether the scot and lot householders, 
the tenants in burgage, the freeholders generally, or the 
freemen — very few boroughs retained their electoral s) f stem 
unaltered for any length of time; all were subject to the 
changes arising from the development of local custom, and 
the tendency of such development was generally towards 
a restriction of the franchise (i). On receipt of the writ 
for the election of county and borough representatives, it 
was the sheriff’s duty to issue his precept to the cities and 
towns in his county; and it was customary for delegates, 
appointed by their fellow-burgesses for the purpose, to 
attend in the county court and there either to report the 
choice of the borough, or themselves to elect the members 
to serve in parliament. Gradually various s§lectJ)gdies.of 
b urgesse s, bv whatever names distinguished, usurped the 
power, and bv long usage acquired a kind of prescriptive 
right, of election. By the end of the fifteenth century these 
select bodies had in many places substituted self-election 
for the suffrages of the whole body of the burgesses, 
dwelling and free, in the same cities and boroughs. 


The 


O’) On the very difficult subject of the mediaeval borough electoral®, 
see Stubbs, Const. Hist., iii. 427-435; Anson, Law and Custom of Const., 
vol. i., p. 107; Maitland, Const. Hist., pp. 88-90, 355-357 ; Porritt, Hist, cl 
the Unrcformcd House of Commons, i., ch. iii. 
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Hitherto those encroachments on the rights of the town 
populations had gone on in each borough independently 
and spontaneously, deriving their sanction solely from the 
binding force of particular local custom. But from the 
accession of the House of Tudor, the rights of the in- 
habitants of boroughs were subjected to renewed and more 
rigid restrictions, through the charters of municipal 
incorporation which now began to be granted by the 
crown (/«•). With the privilege of incorporation was 
usually combined the gift, or revival, of the right ot 
sending representatives to parliament. This right was in 
many cases exclusively vested in the municipal governing 
body (the mayor and town council) which as a rule was 
nominated in the first instance by the crown, and after- 
wards maintained by self-election. The sc dose corporation'' 
tended more and more to fall under the influence of the 
local territorial magnate. Thus, for national, as well 
as local government, ** it has been well observed, “ the 
burgesses were put beyond the pale of the constitution. The 
power of the crown and aristocracy was increased at the 
expense of the liberties of the pcopb*. The same policy 
was pursued by the Stuarts; and the two last of that race 
violated the liberties of the few corporations which still 
retained a popular constitution after the encroachments of 
centuries ” '(/). 

Although these usurpations were in some places corrected 
after the Revolution, yet in others they were improperly 
continued and sanctioned by legal authority. By these 
various means the right of voting in cities and boroughs 
became generally restricted either to the mayor and town 
council, or to that body and its own nominees, the free- 
men; and by the growth of an infinite variety of local 
usages, which, though in many cases not really ancient, 
were judicially recognised as such, the electoral, as well 
as the municipal, system of boroughs became greatly 
changed from its primitive popular character. The mass 
of abuses and anomalies was at length swept away by the 

(h) The first charter of municipal incorporation was granted in the reign 
of Henry VI. 

(/) May, Const. Hist., iii. 279-280; Cafe of Quo Wurrai.to (1083), 8 
St. Tr. 1039; Hallam, Const. Hist., iii. 74. 
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Local 

Govern men t 


Reform Act of 1832 (w), and the Municipal Corporations 
Act of 1835 ( n ). Finally, the Reform Act of 1867 admitted 
to the borough franchise all male occupiers of dwelling- 
houses of full age who have resided for twelve months 
on the 31st Julv in anv year, and have been rated to the 
poor rates as ordinary occupiers, and have, on or before 
the 20th of July, paid such rates up to the preceding 
5th January, ll also admitted lodgers who have occupied 
for the same period lodgings of the annual value, 
unfurnished, of £10 (o). 

Whilst political government was maturing in the 
representative body of the whole nation, local govern- 
ment had fallen more and more into the hands of the 
nobles and the justices (//). There was an utter absence 
of system and a want of cohesion in local institutions. 
Although the justices did their work conscientiously and, 
as a rule, well, yet the incongruity of the various machinery 
for the conduct of local affairs led to serious anomalies, 
and in many instances to hardship and injustice. Erskine 
May ( 7 ) pointed out the remarkable parallel existing 
between the general political history of the country and 
the history of local government, both in boroughs and 
parishes: “While the aristocracy was encroaching upon 
popular power in the government of the state, it was 
making advances, no less sure, in local institutions. The 
few were gradually appropriating the franchises which 
were the birthright of the many; and again, as political 
liberties were enlarged, the rights of self-government were 
recovered. Every parish is the imago and reflection of the 
state. The land, the church, and the commonalty share 
in its government; the aristocratic and democratic elements 
are combined in its society. The common law, in its grand 
simplicity, recognised the right of all the rated parishioners 
to assemble in vestry and administer parochial affairs. But 
in many parishes this popular principle gradually fell into 
disuse; and a few inhabitants — self-elected and irresponsible 

(m) 2 & 3 Will. IV. c. 45. 

(n) 5 ft 6 Will. IV. c . 76. amended by 22 Viet. c. 35. 

(o) 30 Sc 31 Viet. c. 102. See Anson, Law and Custom, i. 113114. Cj • 
infra, pp. G94 seq. 

(p) See supra, p. 161. 

( <1 ) Const. Hist, iii., p. 276. * 
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— claimed the right of imposing taxes, udininisicring the 
parochial funds, and exercising all local authority. This 
usurpation, long acquiesced in. grew into a custom, which 
the courts recognised as a legal exception from the common 
law. The people had forfeited th eir rights, and select 
vestries ruled in their behalf.” A partial remedy for this 
abuse of parochial government was applied by St urges 
Bourne’s Act in ISIS ( ~>S (!eo. 111. c. GO), and by Sir John 
Iiobhouse’s Vestry Art (1 & 2 Will. IV. c. GO) in 1S-J1 (r). 

Henry VI. was onlv nine monilis old when he succeeded 
• • 

to the throne. 1 1 is long minority, and the mental im- 
becility which he evinced on reaching manhood, rendered 
his reign practically a perpetual regency. Nominally, a 
protector of the kingdom was only appointed at Henry’s 
accession, and on two other occasions, once when the king 
was specially afflicted by his malady, and again in HV>, 
when, after the first battle of St. Albans, the Duke of York 
was stretching forth his hand towards the throne. The 
action of parliament with reference to the question of 
regency forms an interesting point in constitutional history. 
During the temporary absence Irom the realm of our. 
Norman and early Angevin kings, the government of the 
kingdom devolved officially on the chief justiciar, and from • 
the reign of Henry III. it became common to appoint 
lords justices, or custorfcs rcrjni — usually by royal authority 
only (.v). But these appointments scarcely fall within the 
stricter sense of the term “regency,’’ which connotes the 
infancy or other natural incapacity of the reigning king. 
The common law makes no provision for the case of an 
infant king, who, in judgment of law, can never he a 
minor, and has therefore no legal guardian (/). But 
with the gradual establishment of hereditary succession 


lh'V«|ICic*. 


(r ) As to local government , sec further infra. i»|»- *!l srq. 

<*) This practice was revived alter ilie death of Mary If. in 
when lords justices, consisting of tl.c principal officers of State, and 
the Archbishop of Canterbury, were appointed to carry < n the government 
during William IIl.’s absence from the realm on his loieign cMpcdiiions. 

(0 Co. Lit., 43. Coke reasons thus: " In judgment of law the king, 
as king, cannot be said to be a minor: for when the royal I Indie politique 
of the king doth ineetc with the nalurall capacity in one person, the whole 
bodie shall have the qualitic of the rovall |K.liti«|ue, which is the greater and 
more worthy, and wherein is no miuoritie." 
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Henry III. 
1216. 


Edward I. 
1272. 


Edward III. 
1327. 


to the crown, the council, besides altering the course of 
succession as occasion required, began to exercise the 
power of vesting the royal authority, during the infancy 
or other incapacity of the reigning prince, in a protector, 
guardian, or council of regency. There are fifteen instances 
in English history of the appointment of a regency, either 
actual or prospective, each of which demands some notice, 
and may be here conveniently considered in chronological 
order. 

1. After the hasty coronation of Henry III., who at his 
father’s death was only nine years old, a council of the 
prelates and barons who adhered to the young king was 
summoned to meet at Bristol a fortnight later. By com- 
mon assent they committed the care of the king and king- 
dom to William, Earl of Pembroke, the earl marshal, with 
the title of Rector Rctjis ct Rcgni. With the marshal was 
specially associated the legate Gualo, and the Bishop of 
Winchester (Peier des Koches) (w) ; but his powers were 
practically limited bv the advice of the baronage generally. 

2. In 1271, prior to Henry III.’s death, an arrangement 
had been made for the guardianship of the realm during 
his son’s absence. In accordance with this, on the day 
after the king’s decease, the Great Seal was delivered to 
Walter Giffard, Archbishop of York (the see of Canterbury 
being vacant), who, with the assistance of Boger de 
Mortimer, a baron, and Bobert Burnell, one of the royal 
clerks, carried on the government until Edward’s return in 
August, 1274 (.r). Their powers were confirmed in the 
national assembl}' which met at Westminster on January 14, 
1273, and swore allegiance to the absent king (y). 

3. After the deposition of Edward II. and the election 
and coronation, on January 29, 1327, of his eldest son 
Edward (z), then of the age of fourteen, the parliament, 
which had been in session since January 7, proceeded to 
provide for the government of the kingdom. For this pur- 

(u) Walt. Covent., ii. 233. Matt. Paris, Chron., Maj. (Rolls Series), 
iii. 2. 

(x) Seventh Report of Dep. Keeper of the Public Records (1846), App. ii- 
2o9; Royal and other Letters of Henry III., Rolls Series, ii. 346; Stubba, 
Const. Hist., ii. 108-109. 

(y) Ann. Winton., 113. See supra , p. 177. 

(2) Supra, p. 179. 
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pose they appointed a standing: council, “ a sort of parlia- 
mentary regency " as it has been termed, consisting ol turn 
bishops, four earls and six barons, with the king's cousin 
Henry, Earl of Lancaster, at their head, to advise the king 
in all matters of government (o). 

4. Richard II. was onlv eleven years obi at the date of 

• % 

his accession. Hut however incapable naturally of exer- 
cising sovereign authority, he was regarded as in the legal 
enjoyment of it, and no regent was appointed. The Great 
Seal, according to the subtle reasoning of the lawyers of 
that age, was supposed to possess a sort of magical influence 
rendering any government legal. The day after his grand- 
father’s death, Richard received the seal from the hands ol 
its keepers, and delivered it to his uncle, John of Gaunt, 
Duke of Lancaster, for safe custody. Four days afterwards 
it was handed over to the Bishop of St. David’s, who .vns 
thus enabled to legalise all acts of the government. But 
although no regent was appointed, the House of Lords 
nominated a council of twelve, composed of two bishops, 
two earls, two barons, two bannerets, and four knights, 
without whose concurrence no measure was to he carried 
into effect. This council was modified from time to time 
by parliament during the earlier years of Richard’s 
reign (/;). 

5. At the accession of Henry VI. (September 1, 1*122) far 
more regularity and deliberation were shown in supplying 
the defect in the executive authority. Henry V. on his 
deathbed had expressed a wish that his younger brother 
Humphrey, Duke of Gloucester, should act as regent in 
England, ‘while his other brother John, Duke of Bedford, 
conducted the government in France (c). But this disposi- 
tion was disregarded by the parliament. On bearing of the* 
late king’s death, several of the lords, spiritual and tem- 
poral, chiefly members of the old council, met together, and 
provided for the exigencies of government by issuing com- 
missions to judges, sheriffs, and other officers, to continue 
in the exercise of their respective duties, and also writs for 


Uichutd II 
! ”77. 


lloury VI. 
Fast regency. 
M‘2‘2. 


(а) Rot. Pari., ii. 52; Knighton, i. 451. 

(б) Rot. Pari., iii. 386; cf. Baldwin, King s Council; cliap. vi. 

(c) See Ramsay, Lancaster nnd York, i. 303. and the author.t.e. there 


cited. 
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a new parliament. This was opened on November 9 by the 
Duke of Gloucester, as commissioner appointed in the king’s 
name, with the consent of (he council, under the Great 
Seal; and at once proceeded to ratify all the acts of the 
lords who had taken on themselves the administration and 
summoned (he parliament. Some weeks later it is recorded 
in the rolls (hat the king, considering his tender age and 
inability at present (o direct in person (he concerns of his 
realm, by the assent and advice of (he lords spiritual and 
temporal, and of the commons, ordains and constitutes 
(after he shall have returned to England and so long as he 
shall remain in the kingdom, and it shall please the king) 
his uncle the Dtike of Bedford, now in parts beyond sea, and 
during his absence the king's other uncle the Duke of 
Gloucester, now in England, to be protector and defender 
of the kingdom and English Church, and the king’s chief 
counsellor. Letters patent were afterwards passed to this 
effect, but the tenure of the otficc was expressly limited to 
the king’s pleasure. Sixteen counsellors were afterwards 
appointed in parliament to assist the protector in the 
administration, with an almost unlimited power of veto on 
the removal and appointment of officers (</). 

The nature and extent of the powers committed to the 
protector may be learnt from the written answer of the lords 
to a request of the Duke of Gloucester, in the parliament of 
the sixth year of Henry’s reign (1427-8), that ho might be 
informed what authority he possessed as protector and 
defender of the realm and the king’s chief counsellor. 
They reminded the duke that at first he had desired “to 
have had the governance of this land, affirming that it 
belonged unto you of right, as well by means of your birth 
as by the last will of the king that was, your brother, whom 
God assoile; alleging for you such grounds and motives as 
it was thought to your discretion made for your intent; 
whereupon the lords spiritual and temporal assembled there 
in parliament . . . had great and long deliberation and 
advice, searched precedents of the governail of the land in 
time and case semblable, when kings of this land have been 
tender of age, took also information of the laws of the land 


id) Rot. Pari., iv. 169-176; cf. Baldwin. King’s Council, 169 seq. 
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of such persons as l>o notably learned therein, and finally 
found your said desire not caused nor "rounded in precedent 
nor in the law of the land; the which the king that dead is. 
in his life nor might by his last will nor otherwise alter, 
change, nor abrogate, without the assent of the three 
estates, nor commit or grant to any person governance or 
rule of this land longer than he lived.*’ And that never- 
theless “ it was advised and appointed by authority of the 
king, assenting the three estates of this land, that ye, in 
absence of mv lord your brother of Bedford, should be chief 

t % 


of the King's Council, and devised therefore unto you a 
name different from other counsellors, not the name oi 
tutor, lieutenant, governor, nor of regent, nor no name that 
should import authority of governance of the land, but the 
name of protector and defensor, the which imporlcth a 
personal duty of cntendance to the actual defence of tin- 
land, as well against enemies outward, it case required, a> 
against rebels inward, if any were, that God forbid; grant- 
ing you therewith certain power, the which is specified and 
contained in an Act of the said parliament, it to endure as 
long as it liked the king.” The lords then proceeded to 
exhort and require the duke, “ to content you with the 
power above said and declared, of the which mv lord your 
brother of Bedford, the king’s eldest uncle, contented him; 
and that ye none larger power desire, will, nor use; giving 
you this that is above written for our answer to your fore- 
said demand, the which we will dwell and abide with 
withouten variance or changing ” (e). From these proceed- 
ings it appears to have been already recognised as constita- i*Hiici|dc» or 
lional law: (1) That the king does not possess the power of 
nominating a regent during the minority oi his successor; i.co-niscd f 
and (2) that neither the heir presumptive, nor any oilier 1, -‘ *• 
person, is entitled to exercise the royal prerogative during 
the king’s infancy (or, by parity of reasoning, his 
infirmity); but that the sole right of determining the 
persons by whom, and the limitations under which, the 
executive government shall be conducted in the king’s name 
and behalf, resides in the great council of parliament (/). 


(e) Rot. l’arl.. iv. 32G. 

(/) liallain, Midd. Ages, iii. 1S9. 
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Henry VI. 
Second 
regency. 
1454. 


Henry VI. 
Third 
regency. 
1455. 


6. In 1454 (32 Henry VI.), it having been reported to 
the Ilouse of Lords by a deputation of twelve peers who had 
waited upon the king, that his mental derangement was 
such that they “ could get no answer nor sign ” from him, 
the lords “ elected and nominated Richard, Duke of York, 
to be protector and defender of the realm of England during 
the king’s pleasure,” with powers similar to those which 
had been formerly conferred upon the Duke of Gloucester. 
An Act of Parliament was subsequently passed, constituting 
the Duke of York protector of the church and kingdom and 
the king's chief counsellor during the royal pleasure, or 
until the Prince of Wales (then under two years old) should 
attain years of discretion, on whom the said dignity was 
immediately to devolve (g). In less than a year the king 
became slightly better, and at once annulled the Duke of 
York’s protectorate. Hitherto the lords had assumed the 
exclusive right of choosing the protector, the commons 
being merely assenting parties to the Act which ratified his 
election. Hut on the next occasion, tho commons — who 
were for the most part strong partisans of the White Rose — 
took a much more active part, and would appear to havo 
forced the lords unwillingly to reappoint the Duke of York. 

7. The king being a prisoner in the hands of the Yorkists, 
after the first battle of St. Albans, was obliged to appoint 
the duke his lieutenant to open parliament in November, 
1455. The commons immediately proposed to the lords that 
whereas the king had deputed the Duke of York as his 
commissioner to proceed in this parliament, it was thought 
by the commons that, if the king hereafter could not attend 
to the protection and defence of the land, an able person 
should be appointed protector, to whom they might have 
recourse for redress of injuries. While the lords were 
considering the matter tho commons, two days afterwards, 
repeated their request; and after they had left the chamber, 
the chancellor declared that “ it is understood that they 
will not further proceed in matters of parliament to the 
time that they have answer to their desire and request. 
Having a third time pressed for an answer, the commons 
were at length informed that “ the king our sovereign lord, 


( g ) Rot. Pari., V. 240-243. 
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by the advice and assent of the lords spiritual and temporal 
being in this present parliament, had named and desired 
the Duke of York to be protector and defensor o! ibis land." 
In the act of ratification the duke was to hold his oflice not 
“during the king's pleasure/' as formerly, but “ until he 
should be discharged of it by the lords in parliament ” (//). 
Before the end of February, 145G, the king had once more 
recovered his reason, and resumed the personal exercise of 
the royal functions (?). 

8. On the accession of Edward Y. at the age of thirteen, 
the queen-mother claimed and endeavoured to obtain the 
regency, but the Duke of Gloucester (afterwards Richard 
III.) having marched to London and secured the person of 
the king, was appointed by a Great Council of prelates, 
nobles, and chief citizens, “ protector of the king and 
kingdom/* 

9. By statute 28 Henry VIII. c. 7, it was provided that 
the successor to the throne, if a male and under eighteen, 
or if a female and under sixteen, should be until such age 
in the government of his or her natural mother (if 
approved by the king), and of such other counsellors 
as the king by his will should appoint; and the king 
accordingly appointed his sixteen executors to constitute the 
Privy Council, and exercise the authority of the crown, 
until his son Edward VI. should attain the age of eighteen. 
By these executors the Earl of Hertford (afterwards Duke 
of Somerset), the king’s maternal uncle, was appointed pro- 
tector of the realm and guardian of the king’s person. This 
arrangement, though contrary to (he late king’s will, was 
confirmed by the assent of the lords spiritual and temporal; 
and shortly afterwards the protector procured a grant of his 
office, with almost unlimited powers, by letters patent from 
the young king (I*). 

10. No other instance of appointing a regent occurred till 
the year 1751, when, after the death of Frederick, Prince 
of Wales, an Act was passed appointing the Princess 
Dowager of Wales to be guardian and regent, in case the 
crown should descend to any of the children of Frederick, 

(/i) Rot. Pari., v. 284-490; Hallam. Midd. Ages, iii. 192. 

<*) Rot. Pari., v. 321. 

( k ) Burnet, ii. 4, 15. 


Kdwurd V. 
1 1*3. 


Itogi ii.; V Act. 
2s Men*. VIII. 
c. 7. 1 "30. 


Regency 
Act. 2 I CiCO. 
II. c. 24. 
1751. 
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Prince of Wales, under the age of eighteen years. A 
Council of Regency was also nominated by the Act; but 
the king was empowered to add four other members by 
instrument under his sign manual, to be opened after his 
death (/). 

11. The proceedings during the reign of George III. have 
a special importance as recent precedents. In 1765 an 
alarming illness led the king to consider the necessity of 
providing for a regency in case of his death. At first he 
wished parliament to confer upon him the unconditional 
right of nominating any person as regent whom he might 
select. Rut by the Regency Act, as ultimately passed, 
the king was empowered to nominate, under his sign 
manual, either the queen, the Princess Dowager of Wales, 
or any descendant of George II. residing in the kingdom, 
to be guardian of bis successor (while under eighteen years 
of age) and “regent of the kingdom.” A Council of 
Regency was appointed by the Act, which also defined its 
powers and those of the regent (//<). 

12. On two occasions during the illness of George III., 
in 1788*9, and again in 1810, the name and authority of 
the crown — through the means of letters patent under the 
Great Seal affixed by the authority of both Ilouses of Par- 
liament — were used for the purpose of opening parliament 
when the king was personally incapable of exercising his 
constitutional functions. In 1788, in the discussions con- 
cerning the appointment of a regent, Fox “ advanced the 
startling opinion that the Prince of Wales had as clear a 
right to exercise the power of sovereignty during the king s 
incapacity as if the king were actually dead ; and that it 
was merely for the two Houses of Parliament to pronounce 
at what time he should commence the exercise of his 
right” (/*). Pitt, however, firmly maintained the absolute 
right of parliament to make what provision it thought fit 
for carrying on the government, and the Duke of York, in 
the House of Lords, disclaimed the right on behalf of the 
prince, who “ understood too well the sacred principles 
which seated the House of Brunswick on the throne, ever 

(0 24 Geo. IT. c. 24. 

(m) 5 Geo. III. c. 27; May. Const. Hist., i. 1G8-175. 

(n) May, Const. Hist., i. 177. 
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Second 

y 

Act. 1 s' i 


to assume or exercise any power, be his claim whnl it 
mio-bt, not derived from the will of the people, expressed 
bv their representatives and their lordships in parliament 
assembled (o). A Regency Hill was introduced in the 
commons and sent up to the lords, but the Icing*’* sudden 
recovery put a stop to all further proceedings. In 1 SI Cl. 
when the king was seized with his last mental disorder, the 
proceedings of parliament were grounded generally upon 
the precedent of 1788. An Act was ultimately passed — 
the royal assent being given by commission under the 
Great Seal authorised by a resolution of both Houses — by 
which the Prince of Wales was empowered to exercise the 
roval authority as regent, in the name and on behalf of 
the king but subject to many important limitations, 
particularly specified (/;). 

13. By the statute 1 William IV. c. 2, the Duchess of ,J wnc.v _ 
Kent was appointed guardian and regent in the event of i\\ 1*30.' 
Queen Victoria coming to the throne before attaining the 

age of eighteen years; and, contrary to former precedents, 
no provision was made for a controlling council, but the 
regent was left to carry on the government through the 
responsible ministers of the crown, and to act upon their 
advice alone. 

14. On the accession of Queen Victoria, the king of 
Hanover became presumptive heir to the throne, and an 
Act was passed providing that in the event of the queen's 
decease, while her successor was out of the realm, the 
government should be carried on in his name by lords 
justices until his arrival (7). 

15. The last occasion on which parliament exercised its Second 
powers of appointing a regent was on the queen's marriage, 
in 1840. An Act was passed by which, in the event of 
any of her children succeeding to the throne under the 
age of eighteen, Prince Albert, as the surviving parent, 
was appointed regent, without any Council of Regency, or 
any limitation upon the exercise of the royal prerogatives, 


Act. 1*40. 


(o) Pari. Hist., xxvii. 678, 684. 

(p) For a short but comprehensive summary of the important proceedings 
relative to the regency under Geo. III., see May. Const. Hist., i. 175-215; 
Robertson, Rtotutes and Documents. 209-312. 

(*Z) 1 Viet. c. 72. 


E.e.ii. 


21 
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— except an incapacity to assent to any bill for altering the 
succession to the throne, or affecting the uniformity of 
worship in the Church of England, or the rights of the 
Church of Scotland (r). 

From this general view of the history of regencies we 
must now return to the particular period of which this 
chapter more especially treats. 

Under Edward IV. and Richard III. parliament has no 
history. The nobility, thinned by civil war and the hands 
of the executioner, and split up into contending factions, 
were unable to offer any political resistance to the power of 
the crown. The commons, by themselves, were as yet 
unequal to the contest. Under Edward IV. both lords and 
commons, instead of contending, like their predecessors, 
for the establishment of rights and the redress of grievances, 
were subservient to the royal will. ITis was the fir st reign^ 
in which no public remedial statute was passed, nor even a 
petition presented similar to those with which we have seen 


the commons, in former reigns, approaching the throne ($)• 
For five years, from January, 1477, to November, 1483, no 
parliament was summoned. In money matters Edward 
appears to have made himself, as far as possible, 
independent of parliamentary grants. He derived a very 
large income from the numerous forfeited estates of his 
enemies; and all the feudal dues and the customs duties on 
merchandise were exacted with the greatest rigour. He 
also extorted frequent tenths from the clergy, and, discard- 
ing the specious appellation of “ loans,” by which formeij 
kings had endeavoured to disguise the forced contributions 
of their subjects, he compelled the richer classes to make 
apparently voluntary gifts, under the new and less plausible j 
name of “ benevolences.” As already mentioned, no com- 
plaint of any kind appears in the parliamentary records of 
his reign ; but it is evident from a passage in the remark- 
able address presented to Richard Duke of Gloucester, 
when invited, in 1483, to assume the crown, that the 
nation, though hitherto silent, had not been insensible to 


(r) 3 & 4 Viet. c. 52; May, Const. Hist., 223-224. 

Tn Edward IV. 's last parliament, in 1483, the commons ventured 
make some complaints with respect to the wearing of liveries, the main- 
tenance of the public peace, and one or two other topics. Rot. Pari., vi. 1" 
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the illegality. “ For certainly wee he determined.*' *;iv 
the authors of the address, “rather to aventure and 
commit te us to the perill of oure lets and jopardve of 
deth, than to lyve in suclie thrnldonie and bondage a< we 
have lyved long tyme heretofore, oppressed and injured by 
Extortions and newe Impositions, ayenst the Lnwcs of 
hod and Man, and the I.iheitee. old Police and Lawes of 
this Healme, wheryn every Englishman is enherited *’ (t). 
Accordingly, in Bichard III.’s only parliament, benevo- 
lences were declared by statute to be for ever illegal (u). 

Our consideration of the growth of constitutional govern- 
ment during the fifteenth century may he appropriately 
closed by a quotation from the 44 Do Lnudihus Legum 
Angliae ” of Sir John Fortescue, (’hief Justice of tlie 
King s Bench under Henry VI. This treatise, written 
for the instruction of that king’s young son Edward, 
Prince of Wales, gives the following exposition of 
the nature of the English kingship: 44 A king of 
England cannot at his pleasure make any altera- 
tions in the laws of the land, for the nature of his 
government is not only regal, hut political. Had it been 
merely regal, he would have a power to make what 
innovations and alterations he pleased in the laws of the 
kingdom, impose tallages and other hardships upon the 
people whether they would or no, without their consent, 
which sort of government the civil laws point out, when 
they declare ‘Quod principi placuit legis habit vigorem.’ 
But it is much otherwise with a king whose government is 
political, because he can neither make any alteration or 
change in the laws of the realm without the consent of 
the subjects, nor burden them against their wills with 
strange impositions, so that a people governed by such laws 
as are made by their own consent and approbation enjoy 
their properties securely, and without the hazard of being 
deprived of them, either by the king or any other. The 
same things may he ejected under an absolute prince, pro- 
vided he do not degenerate into the tyrant. Of such a 
prince, Aristotle, in the third of liis Politics, says, ‘ It 


Sir Joli ii 
P orteaciii- 
on i lie innc- 
lions of si 

kin#. 


(I) Hot. Pari., vi. 241. 
(u) 1 Ric. III. c. 2. 
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is better for a city to be governed by a good man tlian by 
good laws.’ But because it does not always happen that 
the person presiding over a people is so qualified, St. 
Thomas, in the book which he writ to the King of Cyprus, 
De Regimine Principum, wishes that a kingdom could be 
so instituted as that the king might not be at liberty to 
tyrannise over his people : which only comes to pass in 
the present case; that is, when the sovereign power is 
restrained by political laws. Rejoice, therefore, my good 
prince, that such is the law of the kingdom which you are 
to inherit, because it will afford, both to yourself and 
subjects, the greatest security and satisfaction.” And 
again : “ As the head of a body natural cannot change its 
nerves and sinews, cannot deny to the several parts their 
proper energy, their due proportion and aliment of blood; 
neither can a king, who is the head of a body politic, 
change the laws thereof, nor take from the people what is 
theirs by right against their consent. Thus you have, sir, 
the formal institution of every political kingdom, from 
whence you may guess at the power which a king may 
exercise with respect to the laws and the subject. For 
he is appointed to protect his subjects in their lives, 
properties, and laws; for this very end and purpose he has 
the delegation of power from the people, and he has no 
just claim to any other power hut this ” (or). 

(x) Dc Laudibus Leguiu Angliae, cc. 9, 13. See also his treatise son 
Absolute and Limited Monarchy, and " De Nature Legis Notur®.” 
centuries previously, Bracton, writing under Henry III., bad borne veiy 
similar testimony to the limited nature of the English kingship : of. 
lib. ii. c. 16, § 3. 


CHAPTER X. 


3 ?5 


THE TUDOR PERIOD. (1485-1603.) 

HENRY VII., HENRY VIII., EDWARD VI., MARY. 

The Tudor period is almost synchronous with the sixteenth (ienemi 
century, an age remarkable for its material prosperity, and of lllc 
for its intellectual and religious activity. The mighty Tudor period, 
impulse given to commerce by the discovery of America 
and of the passage of the East Indies by the Cape of Good 
Hope, coupled with the certainty imparted to the science 
of navigation by the use of the compass, caused an 
enormous increase of the wealth of the middle classes. 

Intent upon the acquisition of private gain, the merchants 
and traders were for the most part satisfied to leave 
questions of government to others, so long as they them- 
selves were permitted to pursue their avocations in peace. 
Simultaneously with the extraordinary expansion of 
commerce there were other causes at work which tended 
to withdraw men’s minds from the consideration of purely 
political topics. 

The revival of learning, and its rapid dissemination 
among all classes through the medium of the printing- 
press, the profound religious agitation of the Reformation, 
and the spirit of bold enquiry which it excited concerning 
matters of the deepest interest hitherto generally accepted 
as heyond dispute — all contributed to concentrate popular 
attention upon intellectual and religious progress, to the 
neglect of politics. On the continent of Europe, the 
introduction of standing armies, and the revolution in the 
art of war which made it “ a. distinct science and a distinct 
trade,” had emancipated rulers from the chief restraint 
on their power — the fear of an armed people — and enabled 
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them either utterly to sweep away, or reduce to empty 
formalities, the national assemblies which hud once been 
as free and as potent as our own early parliaments. The 
free eontitut ions of Castile and Aragon were successfully 
overthrown by Charles V. and Philip II.; and the States- 
Cieneral of France, after languishing for a time, ceased 
altogether in 161-1, until resuscitated in 1789, for their 
final meeting on the eve of the Great Revolution. In 
England, too, parliamentary institutions passed through 
a season of trial. That they did not perish here as on 
the continent was partly due to the Lancastrian tradition 
which the Tudors to some extent inherited and partly to 
the personal character of Henry VIII., who “sought to 
'make Parliament not the rival, still less the master, but 
{the foundation of the royal authority” (a). Despot as he 
was, he was yet animated l>v a scrupulous regard for the 
letter of the iaw. ” While iii* fellow tyrants abroad were 


everywhere overthrowing free institutions, Henry was in 
pill things showing them the deepest outward respect. 
Through his reign he took care to do nothing except in 
.outward and regular legal form, nothing for which he could 
not shelter himself under the sanction either of precedent 


or of written law.” If he “could get the letter of the 
law on his side, he was satisfied; otherwise his conscience 
was uneasy ” (b). This peculiar character of Henry’s 
despotism, his anxiety to do everything in proper parlia- 
mentary and judicial form, “ while it degraded parlia- 
mentary and judicial institutions at the time, really did 
a great deal to strengthen and preserve them for better 
days ” ( c ). The parliament often served to cover his most 
outrageous proceedings with a convenient and plausible 


fa) Follard, Factors of Modern History, 108—111. “ We shall find tha 
Henry VIII. was anything but hostile to his Parliaments; that under ,m 
the Parliamentary system is extended and developed; that Parliamentary 
privileges are asserted and maintained; and that Parliament is educate 
up to a national sense of duty. Parliament in fact owes much more 
the Tudor monarchy than a democratic age is willing to admit. P- * • 
Cf. also Fisher, Political Hist, of England, ed. Hunt and Poole, vol. 

PP 6—7. 

(6) Freeman, Growth of Eng. Const., 101; Fortnightly Review, Sept- 
187^err~ The use of Historical Documents." 

"icf Ibid. 
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appearance of popular approbation. When llcnrv had 
cut off Anne Holevn's head on one day and monied 
Jane Seymour the next morning, 1 he parliament gravely 
listened to a speech from the lord chancellor, assuring 
the world that the kino- did not do it “ in any carnal 
concupiscence.” and immediately proceeded to pass an 
Act declaring that it was all done “ of the king’s 
most excellent goodness " (*/). Nevertheless Henry’s pro- 
posals were sometimes opposed, and bills were rejected 
and amended by the House of Commons (c) ; and with some 
show of truth iie could write to the Pope in 1529: “ The 
discussions in the English parliament ore tree and unres- 
tricted; the crown has no power to limit their debates, or to 
control the votes of their members. They determine every- 
thing for themselves, as the interests of the commonwealth 
require ” (/). 

Independently of the general political apathy to which 
allusion has been made, the attitude of parliament during 
the Tudor age, so unlike its demeanour at an earlier and 
at a later period, is to be accounted for by the fact that 
the ’ old nobility, the leaders in former struggles for 
liberty, had been cut off in the Wars of the Roses, and 
V'the commons had not yet acquired sufficient importance 
and self-reliance to act alone. The temporal^ lords 

[summoned by Henry VII. to the parliament of 1485 were 
[only t wenty-eigh t in number, and of these several were 
new creations. The new nobility which grew up under 
Henry VII. and his son owed everthing to the royal 

1 favour, and were restrained from independent action alike 
by gratitude, by interest, and by fear of the resolute 
vengeance which those monarchs unsparingly dealt out 
to all who opposed them. 'A watchful jealousy of all in- 
dividuals likely to disturb their power was a characteristic 
of all the Tudor sovereigns.} The nobles found safety 
and advancement by acting the part of courtiers rather 

(tf) Speech of Lord Chancellor Audley in 1536, lords' Journals, p. 84; 

28 Hen. VTTI. c. 7; Froude, Hist. Eng., ii. 535, 539. 

(e) Pollard, Factors of Modern Eisiory, 123—125. " The idea that 

Parliament did nothing but register royal edicts cannot stand for a 
moment after an examination of the Parliamentary proceedings of the 
reign ” (p. 125). See also Tanner, Documents, 518 seq. 

(/) Froude, Hist. Eng., i. 209. 
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than of parliamentary barons. Henry VII., says Lord 

Bacon, “kept a -strait hand on his nobility; and chose 

rather to advance clergymen and lawyers, which were 

more obsequious to him, but had less interest in the 

people ** (//). The same policy was pursued by Henry VIII. 

and Elizabeth. The remnant of the old nobility, the 

Percies, Nevilles, and Howards, were disgusted at the 

advancement of men like Wolsev, Cromwell, Cecil. 

Bacon, and Wnlsingham. The rebellion of the Earls of 

Northumberland and Westmoreland, in 1569, was as much 

a protest against the ** nowe set-upp nobles,” as against 

the “ new-found religion ” and the incarceration of Mary 

Queen of Scots, the representative of the ancient faith (h). 

At the same time under Henry VIII. there is little 

• 

evidence of government interference with elections to 
parliament. In the reigns of Edward VI.. Marv, and 
Elizabeth, a large number of small boroughs were created; 
blit if the object of their creation was to increase the royal 
influence in the House of Commons, it singularly failed (i). 

• {Moreover the anxiety which the Tudor monarch* generally 
displayed to secure the "auction of parliament for all their 
proceedings, afford the strongest testimony to the real 
{power and importance of the national assembly. Under 
Elizabeth, the commons began to resume their firm tone 
and bearing, and thenceforth never desisted until they 
had won back their ancient liberties and established them 
on a sure foundation. 

During the 120 years spanned by the Tudor dynasty, 
the power of the crown was strongly exerted; but it 
was usually exercised with discretion; and the want of a 
{(standing army acted as a perpetual restraint which did not 
f indeed prevent the crown “ from sometimes treating on 
.individual in an arbitrary and even in a barbarous manner, 


(q) Hist, of tl«c reign of Henry VII., cd. Lumbv, p. 217. 

(/i) In their proclamation the rebels justified their proceedings on the 
ground that the <|iiecn was surrounded '* by divers newc set upp nobles, 
who not onlie go ahoute to overthrow and put downc the ancient nobilitie 
of the realine, but also have misused the queen’s majestie's owne personne, 
and also have by the space of twelve yeares nowe past set upp and mayn- 
tayped a new-found religion and heresie contrary to Cod's word." 

(n See Pollard. Factors of Modern Historv. pp. 120—123. and infra, 
p. 352 n. 
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but which effectually secured the nation against general 
and long-continued oppression*’ (/•). In the meantime, 
amidst the political lethargy of the great mass of the 
people, a silent transfer of power was taking place. Thej 
commercial wealth of the middle classes enabled them to 


buy up the estates of the old landed proprietors, and 
feudalism gradually died out (/). The persecution of the* 
Puritans roused up a spirit of opposition to the crown, 
and the struggle for religious freedom led on to the 
vindication of political freedom also. Under Elizabeth, 
opposition was restrained by her personal popularity, and 


l k) Macaulay, Hist. Eng., i. 34. While calling the Tudor age the period 
of the " restoration of constitutional government,*' (incist (Hist. Engl. 

Const., ii. 130) goes yet farther : ** The fundamental institutions, upon which 
the vital energy of the parliamentary constitution is built up. were developed 
and extended by the Tudors in a manner that in itself affords us sufficient 
proof that these monarchs sincerely desired the maintenance of the con- 
stitution. The combination of sovereign rights with the local system 
continues in every direction, and. striking its rots deeper down, draws 
the lesser units into the activity of self-government." Cf. also Maitland. 

Const. Hist., p. 237: " The Tudor monarchy is indeed something very 
different from the Lancastrian— the latter was a very limited monarchy : 
the former, if we regard its practical operation, seems almost unlimited. 

Still the difference, when we look into it. is found not so much in the 
nature of the institutions which exist as in the spirit in which they work : 
the same machinery of king, lords, commons, council, law courts, seems to 
bring out very different results. " 

( l ) The law of strict entail established by the Statute De Dotiis con/li ■ Knlail. 
tionalibus, 1285 (13 Edw. I. c. 1, called also the Statute of Westminster 
the Second) in spite of the grievances arising from it. endured for about 
200 years. Lands entailed could not be alienated from the direct heirs, 
nor were they subject to forfeiture for treason or felony. But in course 
of time the lawyers found means of evading it by the collusive judicial 
process termed a Common Recovery. The decision of the judges m 
T altar urn's case makes it clear that this method of restoring the power 
of alienation was resorted to at least as early as 1472. Another ... . 

mode of barring an estate tail, though not so effectually as by a 
recovery, was by a fine, a fictitious action, commenced, and then compro- 
mised by leave of the Court, and which barred all claims on the part of the 
issue not made within a year and a day afterwards. This power of barring 
futuro claims was taken from fines by statute 34 Edw. III. c. 13; but it 
was again restored, with an extension of the time of claim to five years, 
by the Act 1 Ric. Ill- c. 7, which was re-enacted in tho Statute of Fines, 

4 Hen. VII. c. 2-4. The statute afforded, indeed, some slightly increased 
facilities for the alienation of land, by establishing a short term of 
prescription, but its efficiency as regards barring entails depended upon 
a judicial construction of it in the 19 Hen. VIII., confirmed by statute 
32 Hen. VIII. c. 36. See Koldsworth, Hist, of Eng. Law, Vol. IH. 

113—120; Cheshire, the Modern Law of Real Property, pp. 318 ff. Both 
methods were abolished by the Fines and Recoveries Act of 1833. 
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by the feeling that a strong government was necessary 
amidst the perils to which both she and the nation were 
exposed from the Pope, from Spain, and from France; 
but Ibis forbearance ended with, the advent of the House 
of Stuart. At the commencement of the Tudor period 
England was a single kingdom, distracted and im- 
poverished by u sanguinary civil war, with Scotland as a 
thorn in her side, and Ireland as a disturbed dependency. 
At I lie accession of the House of Stuart, she had reached 
the zenith of material prosperity, and assumed the position 
of a United Kingdom. 

The results of the protracted contest between the crown 
and the people during the middle ages are thus concisely 
summed up by Hallam, in enumerating the essential checks 
upon the rpval authority existing at the accession of Henry 
VII. (1)'/" The king could levy no sort of new tax upon 
his people, except by the grant of his parliament, consisting 
as well of bishops and mitred abbots, or lords spiritual, 
and of hereditary peers or temporal lords, who sat and 
voted promiscuously in the same chamber, as of representa- 
tives from the freeholders of each county, and from the 
burgesses of many towns and less considerable places, 
forming the lower or Commons’ House. ^(2) The previous 
assent and authority of the same assembly were necessary 
for every new law, whether of a general or temporary 
nature. ^3) No. man could be committed to prison but by a 
legal warrant specifying his offence; and by an usage 
nearly tantamount to constitutional right, lie must be 
speedily brought to trial by means of regular sessions of 
gaol-delivery. (4) The fact of guilt or innocence on a 
criminal charge was determined in a public court, and in 
the county where the offence was alleged to have occurred, 
by a jury of twelve men, from whose unanimous verdict 
no appeal could he made. Civil rights, so far as they 
depended on questions of fact, were subject to the same 
decision. (5) The officers and servants of the crown, 
violating the personal liberty or other right of the subject, 
might be sued in an action for damages to be assessed by 
a j l,I T» or » in some cases, were liable to criminal process; 
nor could they plead any warrant or command in their 
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justification, nor even the direct order of the kin*: *' [in). 
To these may he added, (fi) The liability of the king; * 
ministers to be impeached by the commons for mi>govern- 
ment. This constitutional right had not indeed been 
exercised since the reign of Henry VI. (/*). ami lay dormant 
throughout the Tudor period, but it was dormant only, 
and with the revival of the spirit of liberty under James I. 
the right of impeachment was reasserted. Indeed all 
these securities, though undoubtedly established by law, 
were more or less evaded in actual ‘practice by the Tudor 
sovereigns. “ The general privileges of the nation were 
far more secure than those of private men **; and on the 
whole “there was, perhaps, little effective restraint upon 
the government, except in the two articles of levying 
money and enacting laws” (o). 

<• Henry VII. has been eulogised by Lord Bacon as “JJie 
hfist. lnw giver to ^This ua.t ioil_iiiliUl_Ed . ’ ' His laws 
are characterised by the same author as “ deep and not 
vulgar, not made upon the spur of a particular occasion for 
the^present, but out of providence for the future, to make 
the estate of his people still more and more happy, after 
the manner of the legislators in ancient and heroical 
times” (p). Besides a considerable number of valuable 
trade and commercial enactments which reflect the great 
economic development of the period, the laws of Henry VII. 
contain two, which for their political and constitutional 
importance require special notice— the statute for the 
security of the subject under a king dc facto , and the 
statute “ giving the Court of Star Chamber Authority to 
punish divers Misdemeanours.” 

By the first of these it was declared that “ no person nor 
persons, whatsoever he or they be, that attend upon the 
King and Sovereign Lord of this land for the time being 
in his person, and do him true and faithful service of 
allegiance in the same, or be in other places by his 
commandment, in his wars within this land or without, 
that for the same deed and true service of allegiance he or 
they be in no wise convict or attaint of high treason nor 

(m) Hallam, Const. Hist., i. 2. (n) Supra, p. 282. 

(o) Ha'.lam, Const. Hist., i. 5. 

(p) Bacon, Hist, of the reign of Henry VII., ed. Lunby, p. 69. 
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of other offences for that cause by Act of Parliament or 
otherwise by any process of law, whereby he or any of 
them may forfeit life, lands, &c." Further, any ‘‘Act 
made contrary to this statute shall be void and of no 
effect ” (7). The attempt to bind future parliaments was 
of course nugatory; “for a supreme and absolute power 
cannot exclude itself; neither can that which is in its 
nature revocable In* made fixed’’ (r). But from the 
passim*- of this statute it has been an accepted constitu- 
tional maxim that “ possession of the throne gives a 
sufficient title to the subject's allegiance, and justifies his 
resistance of those who may pretend to a better right. 
At the trial of the regicides after the Restoration, some of 
thorn endeavoured to justify themselves under this Act 
by pleading that they had obeyed the government which 
was in possession, and were therefore not traitors. The 
judges, however, held that although this would have been 
a good defence for arts done hv authority of a usurping 
king, it would not avail to cover the proceedings of a 
non-rcgal government against one who was indicted and 
executed being king. At the Revolution of .1688, the pro- 
visions of the Act were much relied upon in argument as 
a reason for accepting William III. as king, instead of 
establishing a regency, as suggested by Archbishop Sancroft 
and certain of the tory party ( s ). 

Henry’s attention was early directed to the prevention 
of conspiracies among the adherents of the House of York, 
by which his throne was perpetually threatened during the 
earlier portion of his reign (t). The practice of “ mainten- 


(q) 11 Hen. VII. c. I. 1495. S ec Tanner. Tudor Constitutional Docu- 
ments. pp. 5 seq. 

( r ) Bacon. Henry VII., p. 133. 

(*) See Macaulay, Hist. Eng., iii. 1-282. 

(0 Hatred of the House of York was with Henry VII. a passion which 
even political considerations of expediency could hardly control. " He 
never seemed to be weary." says Mr. Campbell (Materials for Hist, of 
Hen. VII., Roll Series, i. Introd. xiii.), "of branding the name of the 
\orkists and their supporters with the gravest charges cf rebelliousness 
and want of patriotism: and we shall see that the name of the late king 
is never mentioned by him without the favourite iteration of king ‘ in 
dede but not in right.’ The state scriveners seemed to have received a 
standing order to introduce this hateful formula into every paper con- 
nected with Richard s name, however insignificant." 
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a nee ” by which a inimboi of individuals assori:iie»l 
together under some powerful nobleman, whose livery lliev 
wore and to whom they were bound by oaths and promise', 
for the purpose of forcibly maintaining his and their own 
private quarrels, afforded a ready means ot raising forces 
at short notice to assist the claims of any pretender. 
Although prohibited by statute, this practice of giving, 
liveries to numerous retainers bad become general through- . 
out the kingdom. With a view of effectually suppressing * 
it, Henry procured the passing ot the statute in the third 
year of his reign, by which a committee ofjhe council wa.4\ 
established to deal with the particular offences which were 
the cause of the disturbed state of the kingdom at the end! 
of the fifteenth century (»/). The king's object was clearly 
explained to the parliament by Morton, Archbishop of 
Canterbury, speaking on his behalf: *' His Grace (t.e., the 
king) saitii, that it is not the blood spilt in the field that 
will save the blood in the city; nor the marshal's sword 
that will set this kingdom in perfect peace; but that the 
true way is to stop the seeds of sedition and rebellion at 
the beginning, and for that purpose to devise, confirm and 
quicken good and wholesome laws against riots and un- 
lawful assemblies of people, and all combinations and 
confederacies of them by liveries, tokens, and other badges 
of factious dependence; that the peace of the land may, 
by these ordinances, as by bars of iron, be soundly bound 


(«) See supra, p. 155. This court has been mistakenly regarded as the 
origin of the Court of Star Chamber, which derived its authority from 
the ancient king’s council. The Star Chamber differed from the com- 
mittee set up by the Act of 1487 inasmuch as all members of the Council 
were members of it, and its jurisdiction was not confined to the particular 
ofTcnces enumerated in the Act. So Maitland, Const. Hist., p. 262, 
referring to the Court of Star Chamber, remarks : ’’ Now, was this 
the court created by the Statute of Henry VII? Under Charles I. 
the opinion had gained ground that it was, that consequently whatever 
it did beyond the sphere marked out by that statute was an unlawful 
usurpation of jurisdiction. When the time for abolishing it had come, 
it was abolished on this score. But the general opinion now seems to be 
that the jurisdiction of this court of Star Chamber was in truth the juris- 
diction which the King's Council had exercised from a remote time, despite 
all protests and all statutes made against it." 
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in and strengthened, and all force, both in court, countvy, 
and private houses, he suppressed ” (.r). 

Henry VII. has been reproached with his insatiable 
avarice, hut it is improbable that he amassed money 
merely for its own sake. As a clever and unscrupulous 
political adventurer, who had taken advantage of the dis- 
turbed state of the kingdom, after an exhausting and 
protracted civil war, to seize the throne by the aid of the 
Lancastrian faction, he had learnt the value and power 
of money as a means of buying future, and rewarding 
past, support. Taxation, moreover, was the one point which 
the mass of the people seemed to have considered worth 
fighting about. Twice during his reign, when several 
subsidies were granted, formidable insurrections broke out: 
in 1480 in the north, under John a Chanibre and Sir John 
Egreinont ; in 1407 in Cornwall, under Thomas Flauiank, 
an attorney, and Michael Joseph, a farrier, who, with 
16,000 followers, marched as far as Blackheath in Kent, 
and, having been joined by Lord Audley, engaged the 
king's troops, surrendering only after 2,000 of their 
.number had been killed. Henry therefore deemed it politic 
/ ]to squeeze money out of the rich, and to avoid general 
impositions affecting the poorer classes. He first had 
recourse to benevolences, which, as we have seen, had 
been abolished in Richard III.’s only parliament as an 
intolerable grievance (y). A benevolence extorted bv the 
. king in the seventh year of his reign, received, four years 
later (1492), a kind of parliamentary sanction by “a 
r shoring or under-propping Act,” making legally payable, 
under pain of imprisonment, the arrears which private 
individuals had promised but not brought in (z). The 
inquisitorial and arbitrary nature of the exaction appears 
from the statement of Lord Bacon that “ there is a 
tradition of a dilcimna that Bishop Morton the Chancellor 
used, to raise up the benevolence to higher rates; and some 


(1) Bacon’s Henry VII., pp. 57—58. Th c speech of Morton is not 
found in the Rolls of Parliament, and was possibly invented by Bacon as 
representing what he considered ought to have been said. In any case, 
it accurately expresses the object of the statute passed. 

(y) Supra, p. 323. 

( 2 ) 11 Hen. VII. c. 10; Bacon, Henry VH. 134. 
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called it his folk, and some l*.is crotch. For lu* had couched 
an article in the instructions to the commissioners who 
were to levy the benevolence, that it they met with any 
that were sparing, they should tell them that th*y must 
needs have, because they laid up; and it they were 
spenders, they must needs have, because it was seen in 
their port and manner of living; so neither kind came 
amiss” (a), yJLu addition to benevolences Henry extorted! 
large sums by suing for penalties under obsolete statutes! 
Vby rigorously exacting the extreme feudal rights oi the^ 
crown, and by employing the various processes ot the 
courts of law, not for the dispensation of justice, but for 
the accumulation of fines and penalties. During the latter 
part of his reign he made use, for this purpose, of the 
notorious Richard Kmpson and Edmund Dudley, “ lawyers 
inxscience and privy councillors in authority,” who turned 
law and justice into wormwood and rapine” (b). At the 
accession of Henry VIII. they were both committed to 
prison, tried, and executed, on a frivolous charge of 
treason. But, while sacrificing to popular resentment the 
agents of his father’s extortions, the new king was careful 
to retain the fruits of their iniquity in his treasury. 

Throughout his reign of twenty-four years Henry VII. 
summoned parliament only seven times, and during the 
last thirteen years only once, in 1504. To obtain money 
was the object on each occasion; but, like his predecessors, 
he submitted the expediency of his wars to the con- 


sideration and advice of the national council. His first 
parliament had granted him the duties on tonnage and 
poundage for life (c), and the wealth which he amassed 
by the various means already referred to, by the attainder 
of the most opulent of the Yorkists, and by revocation, 
on his own sole authority, of all crown grants made since 
the 34 Henry VI. (1454-5), rendered him the richest 
prince in Christendom, and thus practically independent 
of parliamentary control (d). 


(a) Bacon, Henry VII., 93. 

(b) Ibid. 190. 

(c) Rot. Pari., vi. 268. 

(d) On the subject of finance under the Tudors, see Tanner, Documents, 
598 acq. 
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, r Henry’s first parliament granted him t onn a ge and 
poundage for. life; but with a proviso “that these grants 
be not taken in example to the kings of England in time 
to come ’’ (c). Libera! subsidies were granted by the four 
following parliaments for the prosecution of the war with 
France: but, in 1-V23, AVolsey took the indiscreet step of 
going to the House of Commons, and personally urging 
the grant of £800,000, an unprecedented sum, to be raised 
by a property tax of 20 per cent, on lands and goods. 


Many members were inclined to resist his admission into 
the House, his presence there being evidently calculated 
to intimidate the members, and thus silence all opposition. 
It was resolved, however, to admit him, and on the 
suggestion of Sir Thomas More, the Speaker, not with a 
few followers only, hut “ with all his pomp, with his maces, 
his pillars, his pole-axes, his crosses, his hat, and great 
seal too. I’he cardinal made a long and eloquent oration 
in favour of joining the Emperor Charles V. in a war 
against France, and urged the grant of the sum demanded 
as the estimated cost of the expedition. But all the 
independent members offered a vigorous resistance. 
Wolsey came down to the House a second time, but the 
commons received his harangue with silence; and when 
the Cardinal demanded some reasonable answer, every 
member held his peace. At last the Speaker, “ reverently 
upon his knees, excusing the silence of the house, 
abashed at the presence of so noble a personage, able to 
amaze the wisest and best learned in the realm, 
endeavoured to show the cardinal that *' for them to make 
answer was it neither expedient, nor agreeable with the 
ancient liberty of the house ” (ce), it being the usage of 
the commons to debate only amongst themselves. After 
fifteen days* debate, a subsidy much inferior in amount 
to that which the cardinal had demanded, was at length 
granted, mainly through the influence of the court party 
in the House. “ I beseke almightie God,” wrote a member 
of the commons to the Earl of Surrey, “ it maye bee well 


(e) 1 Hen. VIII. c . 20. 

ice) Roper. Life, of Sir T. More fed. Hoarne), pp. 10. 11. 
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and peasibly levied, and surely payed unto the Kings 
Grace, with oute grudge, and specially with mite losyng 
the good wills and true herts of his subjects which 1 
rekene a ferre grettir treasure for a King then gold or 
silver. And the gentilmen which nuiste take payne to 
levie this money amongs the Kings subjects, I think 
shalhave no litle besynes about the same ” (/). This 
manifestation of an independent spirit among some of 
the Commons’ House was agreeable neither to the king nor 
the cardinal; and for nearly seven years parliament was 
not again summoned. 


In the meantime recourse was had to forced loans and Forced loans 
benevolences. A forced loan had been already exacted in j l " n d ce b s enevo ' 
1522, every man being required to swear to the value of| 
his possessions, and to contribute a rateable portion accord- J 
ing to such declaration, on the king’s promise of repayment* 
out of the next subsidy granted by parliament (g). In 
1525, soon after the news of the battle of Pavia had been 
received, fresh commissioners were appointed with in- 
structions to demand the sixth part of the goods of the , . . • - 

laity and the third part of the goods of the clergy, on^' \ i v 
the pretext that the king was about to lead an army 
France. This demand was unanimously resisted. The v Vv V’ 
mayor and citizens of London on attempting to remonstrate ,v 
were warned to beware, lest “it may fortune to cost , 
some their heads.” The clergy boldly stood upon their v 
privilege to grant money only in convocation ; asserting 
that the commission was contrary to the liberties of the 
realm, inasmuch as the king could take no man’s goods 
without the authority of parliament. By preaching and 
example they animated the people to resistance. “ When 


(/) Ellis, Letters illustrative of English history, i. 221. 

(g) The form of the letters under the privy seal containing the king’s 
promise of repayment, ran : ** W 0 Henry VIII., by the grace of God, 
King of England and of France, Defender of Faith, and Lord of Ireland, 
promise by these presents truly to content and repay unto our trusty and 

well-beloved subject, A. B., the sum of , which he hath lovingly 

advanced unto ue by way of loan, for defence of our realm, and main- 
tenance of our wars against France and Scotland : In witness whereof we 

have caused our privy seal hereunto to be set and annexed the 

day of , the fourteenth year of our reign."— MS. Instructions 

to the Commissioners, cited in Hallam, Const. Hist., i. 19. 

E.C.II. 


22 



338 


tiik ti i>oi: rr.iuoD. 


this matter was opened through Englande,” says the old 
chronicler Hall, " howe the great men toke it was marvel, 
the poore eurssed, the riche repugned, the light wittes 
railed, hut, in conclusion, all people curs>ed the Cardinal, 
and his coadherentes as sulnersor of the Lawes and libertye 
of Englande. l-'or thei saied, yf men should geve their 
•modes liy a Commission, then wer it worse than the taxes 
of Era unco, and so England should he bond and not free. 
The roval commissioners being forcibly resisted in several 
counties, and a serious insurrection having broken out in 
Suffolk, Ilonrv was at length obliged to annul the 
obnoxious commission, and “ the demande of money seased 
i„ oil the real me for well it was perceived that the 

commons should none paie ” (/'). 

The forced loan having failed, recourse was now had 
the more specious demand for a voluntary benevolence. 
Thi-, however, being objected to by the citizens of London, 
as illegal, under the statute of Itichard III., had also 

lie withdrawn. .. 

In 1544 another forced loan was exacted from all p _ ^ 
rated at £50 per annum; and in the following J 
general benevolence from all persons having land I to ^ 
annual value of 40s.. or chattels worth £lo. 1 
missioned were instructed that if any one should , w.tl^ 
stand their gentle solicitations, alleging either pove 
some oilier pretence which the commissioners should Item 
unfit to he allowed, then, after failure of persuasions 
reproaches for ingratitude, they were to command hi 
attendance before tbe Privy Council, at such time as they 
should appoint, to whom they were to certify h- 
behaviour, enjoining him silence ... the nieant.me th 
his evil example might not corrupt the better 
posed (i). The consequence of refusing o contnbute may 
he learnt from the oppressive treatment of an ale 
of London, Richard Reed, who was sent down *»■«*• 
common soldier on the Scottish border, where tie 
army was then in the field, with sp ecial instructions o ^ 

(10 Hall. e,l. miblcy. ii. 36. «. Cf. Tanner I, “”7 a e "' S ' Co 6 ^ffist . 

(i) Lodge, Illustrations of British History, i. 91 ; Hallam, 

i. 04. 
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general to employ him on the hardest and most perilous 
duty, and to “use him in all things after the sharp 
militarj* discipline of the northern wars, whereby he might 
somewhat be instructed of the difference between the sitting 
quietly in his house, and the travail and danger which 
others daily do sustain ” (A). Having been taken 
prisoner in the first engagement, the unhappy alderman 
was compelled to pay much more for his ransom than the 
benevolence required of him. 

The forced loans were nominally secured, as we have 
seen, by the king’s promises of repayment; but even this 
shadowy hope of reimbursement was taken away bv act 
of parliament. On two occasions the king was formally 
released from his debts. In 1529 a statute was passed 
by which the parliament, “ for themselves and all the 
whole body of the realm whom they do represent, freely, 
liberally, and absolutely, give and grant unto the king’s 
highness, by authority of this present parliament, all 
and every sum and sums of money which to them and 
every of them is, ought, or might be due, by reason of 
any money, or any other thing to his grace at any time 
heretofore advanced or paid by wav of prest or loan, either 
upon any letter or letters under the king’s privy seal, general 
or particular, letter missive, promise, bond, or obligation 
of repayment, or by any taxation or other assessing by 
virtue of any commission or commissions, or by any other 
mean or means, whatsoever it be, heretofore passed for 
that purpose ” (Z). When this release of the loan, Hall 
tells us, “ knowen to the commons of the Realme, Lorde 
so they grudged, and spake ill of the hole Parliament; 
for almoste euery man counted it his dette, and reconed 
suerly of the payment of the same, and therefore some 
made their wylles of the same, and some other dyd set^ it 
ouer to other for debt, and so many men had losse by it, 
whiche caused them sore to murmur, but ther was no 
remedy ” (m). Again, in 1544, just after the exaction of 

(k) Lodge, Illustrations, i. 100. 

(Z) 21 Hen. VIII. c. 24. 

(m) Hall, ed. Whibley, ii. 169. 


The king 
reloi'.ed from 
his debts by 
Act of Par- 
liament. 



340 


THE TUDOR I'ERIOl). 


New treasons 
created by 
statute. 


■> 


a fresh loan, an Act was passed granting to the king all 
sums borrowed from any of his subjects since 1542, with 
a further provision that any money which his Majesty 
should have already paid in discharge of these debts, 
should be refunded bv the creditor or his heirs (n). 

Under Henry VIII., the offence of high treason was 
vexatiously and wantonly extended far beyond the limits 
marked out by the ancient statute of Edward III. v'lt was 
made treason to dispute, and afterwards to maintain, the 
validity of the king’s marriage with Anne Boleyn, or the 
legitimacy of her daughter Elizabeth. It was declared 
treason to marry without the royal licence, or have a 
criminal intercourse with any of the king’s children 
“ lawfully born, or otherwise commonly reputed or taken 
for his children,” or his sister, aunt, or niece; or for any 
woman to marry the king himself, unless she were chaste, 
or had previously revealed to him her former incontinence. 
It was treason to wish by words to deprive the king of his 
title, name, or dignity (including the title of supreme 
head on earth of the Church of England); to call the king 
a heretic, or schismatic, openly to wish him harm, or to 
slander him, his wife, or his issue (o). The guilt of treason 
was even extended from deeds and assertions to the very 
thoughts of men. It was incurred by any person who 
should “ by words, writing, imprinting, or any other 
exterior act, directly or indirectly accept or take, .judge, or 
believe” that either of the royal marriages, that with 
Catherine or that with Anne Boleyn, was valid, or who 
should protest that he was not bound to declare Ins opinion, 
or should refuse to swear that he would answer truly such 
questions os should be asked him on these subjects (/»)• 
“ It would be difficult,” soys Lingard, “ to discover, under 
the most despotic governments, a law more crue am 
absurd. The validity or invalidity of the two marriages 
was certainlv matter of opinion, supported and opposed 
on each side bv so many contradictory arguments, that 


(n) 35 Hen. VIII. c. 12. ... 0 . /: n 

(o) 25 Hen. VIII. c. 22; 25 Hen. VIII. c. 13; 28 Hen VIII. c. 24 
Statutes at Large, c. 18); 32 Hen. VIII. c. 25; 33 Hen. VIII. c. 21. 
Tanner. Documents. 375 *cq where mos* of these statutes aie given. 

ip) 28 Hen. VIII. c. 7. 



HENRY VIII. 


341 


men of the soundest judgment might reasonably ho ex- 
pected to differ from each other. Yet Henry by this 

statute was authorised to dive into the breast of every 

•* 

individual, to extort from him his secret sentiments upon 
oath, and to subject him to the penalties of treason, 
if those sentiments did not accord with the royal 
pleasure ” (9). 

The Earl of Warwick, only son of the Duke of Clarence, 
brother of Edward IV.; the Earl of Suffolk, nephew of 
that king; the Duke of Buckingham, also of royal descent 
and the first in rank and consequence among the nobility; 
the aged Countess of Salisbury, daughter of Edward IV. 
and mother of Cardinal Pole; Queen Anne Boleyn; 
Bishop Fisher; Sir Thomas More; Thomas Cromwell; the 
Earl of Surrey; and the Duke of Norfolk, ordered for 
execution but saved by the opportune death of the king, 


were among the most conspicuous victims to Henry’s 
ferocious vengeance, policy, or caprice. The forms of law 
became the engines for the perpetration of judicial 
murders; the most trivial evidence was regarded as 
sufficient to support a conviction for treason ; and during 
the latter part of Henry’s reign even the few advantages 
which the accused possessed in the ordinary courts were 
taken away by the habitual employment of bills of 
attainder. 

• A bill of attainder differs from an impeachment thus : 
Impeachment is a judicial proceeding in which the 
co mmons are prosecuto rs, supporting their accusations by 
evidence, and the lords are th e sole judg es. Attainder is a 
le gislative act, which must pass through the same stages 
a§ a ny other .Act of Pa rliamen t. It_may be introduced-in ^ 


Hills of 
uttaimler. 


4,e; 


either the lords o r commo ns, and after passing through 'n 


au»£yi e 
Cm A 


J' 
. \ 




k* 


both Houses receives the royal assent. No evidence is 
necessarily adduced to support it. It is analogous to a bill ^ ^ 
of pains and penalties, and was originally intended for the , r 
punishment of those who fled from justice. This procedure f ' y 
was employed by the Lancastrians against the leaders of the 
Yorkist party in 1459, and two years later the victorious 


(q) Hist. Eng., vi. 484. 
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Yorkists used the same weapon against Henry VI., his queen 
and a number of his prominent supporters (r). 

To obviate all danger of refutation or of unpleasant 
disclosures, Cromwell, by the king’s express command, 
inquired of the judges whether, if parliament should 
condemn a man to die for treason withouth hearing him in 
his defence, the attainder could ever be disputed. They 
replied that it would form a dangerous precedent; that 
parliament should rather set an example to inferior courts 
by proceeding according to justice; but that the court of 
parliament being supreme, an attainder in parliament 
could never, under any circumstances, be subsequently 
questioned in a court of law. By the irony of fate, 
Cromwell was himself the first to perish by an Act of 
attainder hurried through parliament without hearing him 
in his defence (s). 

A remarkable example of the way in which Henry VIII. 
contrived to unite the exercise of practically absolute 
power with respect for constitutional forms — to play the 
despot by the co-operation of his parliament — is afforded 
by the Act giving the king’s proclamations the force of 
law. The king having issued certain royal proclamations, 
the judges held that those who disobeyed them could not 
,jbe punished by the Council. The king then appealed to 
parliament to give to his proclamations the force of statutes. 
’.This request was complied with, but not without “ many 
large words.” The Act recites the contempt and dis- 
obedience of the king’s proclamations by some who did 


fr) •’ 'Die proceedings of Parliament in passing bills of attainder, and of 
pains and penalties, do not vary from those adopted in regard to other bil 8. 
They may be introduced into cither House, but ordinarily commence in 1 ,c 
House of Lords: they pass through the same stages; and, when agreed o 
by both Houses, they receive the royal assent in the usual form. But tbe 
parties who arc subjected to these proceedings are admitted to defend them- 
selves by counsel and witnesses before both Houses; and the solemnity o 
the proceedings would cause measures to be taken to enforce the attendance 
of members upon their service in Parliament. In evil time3 this summary 
power of Parliament to punish criminals by statute has been perverted ana 
abused; and in the best of times it should be regarded with jealousy; hot, 
whenever a fitting occasion arises for its exercise, it is undoubtedly tne 
highest form of parliamentary judicatuie." — May, Farl. Pract. [1883J. 
p. 744 ; cf . 13th ed. 1924. pp. 379, 655. ^ , 

(s) Coke, Inst., iv. 37. Cf. Tanner, Documents, p. 423, and Pollard, 
Henry VIII. pp. 436—437. 



HENRY VIII. 


343 


not consider “ wliat a king; by his royal power may do," 
and then, in order that the king might “ not be driven 
to extend the liberty and supremacy of his regal power," 
enacts that proclamations made bv him, with the advice 
of a majority of his Council, should, under the penalty 
of fine and imprisonment, have the force of statutes, but 
so that they should not be prejudicial to any person’s 
inheritance, offices, liberties, goods and chattels, or infringe 
the established laws. It was, moreover, specially declared 
that such proclamations should derive all their force from 
“the authority of this Act,” and that no persons should! 
“by virtue of this Act suffer any pains of death”; butt 
from this provision against capital punishment there was a 
formidable exception of such persons as “ shall offend any 
proclamation to be made by the king’s highness, his heirs 
or successors, for and concerning any kind of heresies 
against Christian religion ” (t). The fact that the king 
was obliged to obtain this statute, and the considerable 
limitations with which it was granted, afford “a striking 
testimony to the free constitution it infringed, and demon- 
strate that the prerogative could not soar to the heights 
it aimed at, till thus impelled by the perfidious hand of 
parliament ” (u). 

The royal authority was still further augmented by the 
assumption of the ecclesiastical supremacy, and the 
practical transfer to the crown of the immense power which 
the church had hitherto wielded. /The dissolution of the 
monasteries not only supplied Henry with vast wealth with 
which to bribe the temporal peerage into implicit con- 
formity with his will, but at the same time by depriving, 
thirty-one n^itred abbots of their seats in the House of) 
Lords, reduced, from a majority to a minority, the! 


(i) 31 Hen. VIII. c. 8; Tanner, Documents, p. 532. The effect of this 
statute has often been exaggerated, ibid. p. 530. 

( u ) Hallam, Const. Hist., i. 35. By the Act of 31 Hen. VIII. c. 8, trans- 
gressors against the king's proclamations were to be tried and punished by 
certain persons enumerated therein, consisting of the usual officers of the 
Privy Council, together with some bishops and judges, “ in the star-chamber 
or elsewhere.” The prescribed number proving inconveniently large, 
another Act was passed in 1543 (3-4 Hen VIII. c. 23) by which the jurisdic- 
tion was given to a tribunal of nine privy councillors. 
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spiritual peerage, who alone were likely to be sufficiently 
independent to offer a serious opposition (x). 

Notwithstanding his many vices, Henry VIII. was on 
the whole popular with the mass of his subjects. The 
times were peculiarly favourable for the exercise of a 
strong paternal government. Henry secured to the people 
that domestic peace for which they so ardently longed. 
During the earlier portion of his reign at least he displayed 
a frank, affable, and generous temper; he was no mean 
scholar; expert in all manly exercises; of noble presence 
and elegant bearing; and he at all times devoted a large 
portion of time to the arduous duties of personal govern- 
ment. Amidst the perils and dangers, foreign and 
domestic, to which the nation was on several occasions 
exposed during Henry's reign, men felt that in him they 
possessed an able, vigorous, and thoroughly national 
administrator (»/). 

The consol idnt ion of the kingdom with respect to both 
Wales and Ireland was considerably advanced under 
Henry VIII. By the Statutum W'alliae (12 Edward I., 
12S4) the land of Wales and its inhabitants, thereto- 
fore only feudally subject to the kings of England, bad 
been wholly annexed and united to the English Crown. 
But, although many material alterations were at the same 
time made in the Welsh laws, the conquered people still 
retained several provincial immunities and disabilities. 
They preserved their ancient rule of inheritance, similar 
to the English gavelkind, by which lands were divided 
equally among all the issue male, instead of descending to 
the eldest son alone; hut on the other hand, with the 
exception of two parliaments of Edward II. in 1322 and 
1320, to which twenty-four representatives were summoned 
from South and twenty-four from North Wales ( z ), the 


(i) Sec Tanner. Documents, p. 514 : “ Whereas Henry VII. ’s House of 
Lords contained 49 spiritual peers to 29 temporal peers, after the Dissolu- 
tion Henry VITI.’s House only contained 2G spiritual peers, while his 
temporal peerage was never less than 30 and often nearer 50." To the 21 
old bishoprics Henry VIII. subsequently added 0 new ones — Westminster, 
suppressed in 1550, Bristol, Chester, Gloucester, Oxford, and Peterborough; 
which still exist. 

(y) See Pollard, Henry VIII., and Froudc, Hist. Eng., vols. i.— iv. 

(z) Rvrner , ii. 484 , 649. 
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Welsh people had continued without any representation in 
the House of Commons. By the statute 27 Henry A' 1 11. 
c. 20 (1530), Wales was thoroughly incorporated into and 
united with England; all persons born in the principality 
were admitted to enjoy and inherit all the freedoms, 
liberties, rights, privileges and laws of England; and lands 
in AVales were declared to be inheritable after the English 
tenures and rules of descent. By a subsequent statute 
(34 & 35 nen. VIII. c. 20), AVales was divided into twelve 
counties («), each empowered to send one knight to parlia- 
ment; and every borough, being a shire town, was to send 
one burgess. In the same year (1543), the County Palatine 
of Chester was admitted to parliamentary representation, 
two knights for the county and two burgesses for the city 
of Chester (b). 

During the Wars of the Poses, the authority of the 
English Crown over Ireland had sunk to a very low ebb. 
At the accession of Henry VIII. it was practically 
limited, with the exception of the principal seaports, to 
the English pale, consisting of the eastern half of the four 
counties of Louth, Meath, Dublin, and Kildare. The 
western half of these counties was a inarch land, more 
disorderly, if possible, than the rest of the island, which 
was divided among a large number of petty chieftains, 


(a) This was oxclusivc of Monmouthshire, which, though formerly part of 
Wales, had been made, by the 27 Hen. VIII. c. 26, before mentioned, one 
of the counties of the realm of England, and as such entitled to return two 
knights of the shire to parliament. Under the statute 34 & 35 Hen. VIII. 
c. 26 (1542-1543), superior courts of justice called courts of Great Session 
were established, with a jurisdiction independent of the process of West- 
minster Hall. These continued to administer law and equity in civil cases, 
and also criminal matters arising within the principality, down to the 
year 1830, when the courts were abolished by statute (1 Will. IV. c. 70), 
and it was enacted that assizes should be held in the principality for the 
trial of all matters criminal and civil in like manner and form as had been 
usual for the counties in England. The Act of 1543 also defined the 
jurisdiction of the Council of Wales which had been in existence since 
the reign of Edward IV. " It exercised a criminal jurisdiction similar 
to that exercised by the Court of Star Chamber, and a civil and an 
equitable jurisdiction co-ordinate with that of the Courts of Great 
Session " : Holdsworth, Eng. Law, i. 126. The Council fell into abeyance 
in the seventeenth century, and was finally abolished in 1689 (1 William 
and Mary, c. 27). For the whole subject, see Holdsworth, op. cit. pp. 117 — 
132; Tanner, Documents, pp. 331—334. 

(b) 34 & 35 Hen. VIH. c. 13. 
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mainly of Irish but partly of English origin, who governed 
the inhabitants of their respective territories and made 
war upon each other with the freedom of independent 
princes. Under the strong government of the Tudor kings 
the English ascendancy in Ireland was re-asserted and 
placed upon a firmer basis than it had occupied since the 
days of Henry II. In the contest between the rival houses 
of York and Lancaster, the Anglo-Irish had for the most 
part espoused the cause of the White Ilose, and they 
readily gave their support to the two pretenders who 
successively put in jeopardy the throne of Henry VII. (c). 
It was with the view of reducing to subjection the settlers 
within the pale, that in 1495 was passed the celebrated 
Poynings’ Law, as the statute of Drogheda was styled from 
Sir Edward Poynings, the deputy of young Henry, Duke 
of York (afterwards Henry VIII.), who at the age of three 
years had been appointed lord lieutenant of Ireland. Ihis 
statute contained a variety of provisions for restraining the 
power of the great lords within the pale, and strengthening 
the royal authority. Its two most important enactments 
were: (1) All statutes “late made within the realm of 
England and belonging to the public weal of the same ’ 
should have the force of law in Ireland. (2) No parlia- 
ment should in future be holden in Ireland till the king 
and his Council had been informed by the lieutenant of 
the necessity of the same, and of the Acts proposed to be 
passed in it * and the royal licence and approbation had been 
previously obtained. By securing the initiative power to 
the king and his English Council, a check was placed upon 
the action of every Irish parliament, and upon the lord- 
deputies, sometimes powerful Irish nobles “ whom it was 
dangerous not to employ, but still more dangerous to 
trust.” “ Whatever might he its motives,” says Hallarn, 
“ it proved in the course of time, the great means of pre- 


(c) Lambert Simncl was undoubedly an impostor. It was long * 
question of much uncertainty who the young man really was who ca c< 
himself Richard, Duke of York, son of Edward IV., and who is generally 
styled Perkin War beck. Gairdner, however, has furnished evidence whicn 
almost conclusively proves that he also was an impostor (“ The S tor Y 
of Perkin Warbcck from Original Documents,'' printed at the eDd o 
Gairdner 's Life of Richard III.). 
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serving the subordination of an island, which, from the 
similarity of constitution, and the high spirit of its 
inhabitants, was constantly panting for an independence 
which her more powerful neighbour neither desired nor 
dared to concede ” (r/). 

Tho stern and systematic despotism of Henry TIT I., 
coupled with the intimidation produced by his relentless 
vengeance against the powerful family of Fitzgerald, had 
still greater effect in reviving the royal authority. From 
a lordship, — the title which it had hitherto borne under 
the successors of Henry II. — Ireland was raised to the 
higher rank of a kingdom (e); the native chiefs came in 
and submitted; peerages were sought and obtained, not 
only by the Anglo-Irish, but by some of the most powerful 
of the old Irish families (/) : and although still far from 
secure, the English government in Ireland assumed during 
the last years of Henry VIII. a much more settled aspect 
than it had borne for very many years previously. 

The ecclesiastical changes under Edward VI. and Mary, 
as well as those effected by Henry VIII., will be treated 
in the succeeding chapter on the “ Reformation in 
England.” In their civil aspect the reigns of Edward VI. 
and Mary were scarcely, if at all, less despotic than that of 
their father, although we shall see some signs that the 
House of Commons was beginning to reassert more of its 
ancient independence. The youth of Edward VI. pre- 
cluded him from exercising any but a very slight influence 
upon affairs, the royal power being practically vested first 
in the protector Somerset and afterwards in John Dudley, 
Duke of Northumberland. 

One of the first acts of tho young king’s advisers was to 
endeavour to propitiate the nation by abrogating some of 
the sanguinary and unconstitutional laws of Henry VIII. 
By a statute of Edward’s first parliament all new treasons 


KDWAIiD 
VI.. 1547- 
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1553-1558. 
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(d) Const. Hist., iii. 362. Cf. also Fisher, Political Hist., pp. 60— Cl. 
(«) Henry assumed the style of King of Ireland, January 23, 1542, under 
an Irish Statute, 33 Hen. VIII. c. 1. Th e ch ange was confirmed in 1543 
by an English Act of Parliament, 35 Hen. VIII. c. 3. 

(/) William Birmingham was created Lord Carbery in 1514; Con O’Neill 
and his son Matthew, respectively Earl of Tyrone and Lord Dungannon, 
in 1642; Morogh O’Brien was made Earl of Thomond, Ulick de Burgh, 
Earl of Clanricarde, and Donough O’Brien, Lord Ibracken, in 1543. 
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pud felonies created during the last reign were abolished; 
land the Act of Edward III. again became the standard of 
nigh treason, except that to affirm in saying or writings 
that the king was not, or that the pope was head of the 
church, still remained a treasonable offence {g). 

In 1552, however, after the fall of Somerset, many of the 
treasons created under Henry VIII., and abolished by this 
statute, were re-enacted, together with some new ones ( h ). 
But in this parliament the commons exhibited an unwonted 
independence, and zeal for liberty and justice. They 
threw out tho bill as originally framed by the ministers, 
and substituted one of a much more moderate nature, in 
which was embodied what has been justly described as “ one 
of the most important constitutional provisions which the 
annals of the Tudor family afford ” (/). The constant com- 
plaint of persons accused of treason, that they could not 
establish their innocence because never confronted with 
their accusers, had brought home to the public mind the 
iniquity of the usual method of procedure. It was now 
enacted that no person should in future be indicted or 
1 1 at tainted for any manner of treason except on the testimony 
of two lawful witnesses, who should be brought face to face 
with the accused at the time of his trial, unless he should 
willingly confess the charges. Although shamelessly 
evaded, or utterly disregarded in the state trials under 
Elizabeth and James I., this salutary statute was ultimately 
recognised, when all ranks and parties had learnt modera- 
tion in the school of adversity, as the foundation of a rule 
of procedure which has afforded to the subject “a mighty 
safeguard against oppressive prosecutions ” (/•). 

The same Act of Edward’s first parliament which repealed 
the now-made treasons of Henry VIII., repealed also the 
■statute which had given to that monarch’s proclamations 
'the force of law. But this made little practical change 
with regard to royal proclamations. Several were issued 
during Edward’s reign, enforced by penalty of fine and 

(q) 1 Edw. VI. C. 12. Tanner. Documents, pn. 401— 404. Cf. supra, 
p. 340. 

(h) 5 A 6 Edw. VI. c . It; Tanner, p. 405. 

(•) Hallam, Const. Hist., i. 40. 

(h) Foster, Crown Law, 238. 
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imprisonment; and by one issued in 1549, all justices of the 
peace were commanded to arrest ** sowers and tellers abroad 
of forged tales and lies/’ and to commit them to the 
galleys, there to row in chains as slaves during the king's 
pleasure (/). The same practice was continued under 
Mary, who in the last year of her reign went so far as to 
issue a proclamation, which, after denouncing the importa- 
tion of books filled with heresy and treason from beyond 
sea, declared that whosoever should be found to have such 
books in his possession should be reputed and taken for a 
rebel, and executed according to martial law ( //i ) . 

The year 1549 was remarkable for the tumults and insur- 
rections of the common people which arose in many counties. 
In Cornwall and Devonshire under Humphrey Arundel, 
and in Norfolk under Ket, the risings assumed formidable 
dimensions, and were suppressed with some difficulty. They 
arose partly from opposition to the reformed doctrines, but 
mainly from discontent at the proceedings of the land- 
owners, who, regardless of the ancient commonable rights 
of their tenants, made large enclosures of the waste or 
common lands of manors; and, experience having shown 
that the growth of wool was more profitable than that of 
corn, converted the arable land into pasture. This strictly 
commercial mode of dealing with their estates was especially 
adopted by the newly-made nobles and gentry who had 
acquired a large share of the confiscated abbey lands, and 
both they and the reformed religion which they professed 
became objects of hatred to the thousands of agricultural 
labourers whom the restriction of tillage had thrown out 
of employment, and the cultivation of commons had 
deprived of one great source of support (n). For the sup- 
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(/) Strype, ii. 149; Hallam, Const. Hist,, i. 38. 

(m) Strype, iii. 459; Hallam, Const. Hist., i. 43. There was 6ome excuse 
for this arbitrary proceeding in the fact that a violent libel had recently 
been written at Geneva by Goodman, a refugee, inciting the people to 
dethrone the queen; and that, in 1557, Sir Thoma s St afford, a grandson 
of the Duke of Buckingham beheaded by Henry VIlI., had sailed from 
Dieppe with the connivance of the French king, and landing at Scarborough 
with a small force had vainly endeavoured to raise the people in rebellion 
against “ the most devilish devices of Mary, unrightful and unworthy 
queen." (Strype, iii. App. No. 71, 259-262.) 

(n) " Parallel to the religious Reformation, social changes of vast import 
ance were silently keeping pace with it. In the break-up of feudal ideas the 
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pressiou ol these risings in future, a very severe Act was 
passed by parliament against unlawful and rebellious 
assemblies, by which it was declared to be treason for any 
twelve persons to meet together on any matter of state, and 
felony if the object of the assembly was to destroy 
enclosures (o). 

Independently of the sanguinary religious persecutions of 
Mary’s reign, her civil government was characterised by 
much violence and arbitrariness. Reference has already 
been made to her proclamation ordering the possessors of 
heretical and seditious books to be executed by martial law. 
She followed the example of her predecessors in extorting 
loans from her subjects (/)). She imposed a duty upon 
foreign cloth without the assent of parliament; and illegal 
modes of punishment, the torture especially, are “perhaps 
more frequently mentioned in her short reign than in all 
former ages of our history put together ” (fl). 

In 1557, a commission was issued to Bishop Bonner and 
others authorising them to inquire rigorously concerning 


1 ! 


relations of landowners lo their properly and their tenants were pnssmg 
through a revolution; and between the gentlemen and the small farmers 
and yeomen ami lalmurcrs were large differences of opinion as to their 
respective rights. The high price of wo^l and the comparative cheapness 
of siiccp farming continued to tempt the landlords to throw their plough 
lands into grass, to amalgamate farms, and turn the people who were thrown 
out of employment adrift to shift for themselves. The commons at the same 
time were being largely enclosed, forests turned into parks, and public 
pastures hedged round and appropriated. Uudcr the late reign these ten- 
• dencies had with great difficulty been held partially iu check; but on the 
death of Henry they acquired new force and activity. The enclosing, 
especially, was carried forward with a disregard of all rights and interests, 
except those of the proprietors." Froude, Hist. Eng., v. 107. “ It is the 
common custom with covetous landlords to let their housing so decoy 
that the farmers shall be fain for small regard or com to give up tbeir 
leases, that they, taking the ground into their own hands, may turn a 
into pasture. So now old fathers, poor widows, and youDg children lie 
beggiug in the streets." Sermon of Lever quoted by Froude, v. 112, note 
from Strvpe’s Memorials. 

(o) 3M Edward VI. c. 5. 

<p) In the directions to the Commissioners for a forced loan in 1557 they 
are informed that should any persons be " froward " they were to be com- 
pelled to find sureties to appear before the Privy Council when called on, 
or else to be arrested on the spot and sent to London. £110,000 was 
collected under this commission, in spite of outcry and resistance. Com- 
mission for the Loan, State Papers, Mary, Domestic, vols. xi. xii., cited m 
Froude, Hist. Eng., vi. 486. 

(q) Hallam, Const. Hist., i. 42. 
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“devilish and clamorous persons” who spread seditious 
reports or brought in heretical and seditious books, or 
neglected or contemned the ceremonies of the church, anti 
in some instances to fine, imprison, or “ otherwise punish 
the guilty; in others of a graver nature, to remit them to 
the spiritual courts. It was feared at the time that this 
proceeding was a preliminary to the establishment of the 
i inquisition; it proved, in fact, to be the precursor of the 
J High Commission Court of the next reign (r). 

The violence of Mary’s reign is in curious contrast with 
the humane and enlightened sentiments enunciated in the 
preamble of the first Act upon her statute-book (s). Like 
her immediate predecessor, Mary began her reign by a 
statute repealing all new treasons and felonies, although, 
as in his case, new treasons were very soon again intro- 
duced. In the preamble of the abolishing statute it is 
recited that the state of a king “ standeth more assured by 
the love and favour of the subject towards their sovereign 
ruler and governor than in the dread and fear of laws made 
with rigorous pains and extreme punishment”; and that 
laws made without extreme punisment are more often 
obeyed than laws made with extreme punishment. 

Mary was the first queen regnant of England (for it is Powers of 
unnecessary to take into account the nine days* reign 
of the unfortunate Lady Jane Grey) (<) ; and some doubts 
were at one time raised as to her constitutional powers. 

Some of the reformed preachers even went so far as to 
contend that the government of a woman was both pro- 
hibited by the word of God, and unrecognised by the laws 
of the land, which conferred no authority upon queens. 

On the other hand a silly book was written to exalt Mary’s 
prerogative, on the pretence that as queen she was not 
bound by the laws of former kings. Mary showed her con- 
tempt for this sophism by herself throwing the hook into 

• 

(r) Burnet, Hist, of Reformation, ii. 347, and Collection of Records, 

No. 32, ii. p. 311. 

(«) 1 Mary, c. 1, an Act to " repeal and take away treasons, felonies, 
and cases of praemunire.” 

(t) After the capture of King Stephen at the battle of Lincoln, in 
February, 1141, the Empress Matilda was elected " Domina Angliae ” on 
April 8 following; but although she held courts and issued charters in royal 
form, she never succeeded in making good her claim to the crown. 
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the fire. But to set all questions at rest an Act was 
passed to declare that the royal power and dignities are 
invested in a queen the same as in a king, and that all 
statutes in which a king was named applied equally to 
a queen (i/). 

Under Ilenrv VIII. there are onlv few instances when 
the commons refused to pass bills recommended by 
the crown. But under Edward VI. and Mary, they on 
several occasions rejected bills sent down from the Upper 
House; and we have seen how they insisted upon the inser- 
tion in the Act of Edward VI. creating new treasons, ot 
the provisions requiring proof of the offence by the testi- 
mony of two witnesses in open court. 


These indications of reviving independence on the part 
of some of the commons were met by the creation of rotten 
boroughs and by the attempt of the crown to interfere in 
elections. Edward VI. created or restored twenty-two 
boroughs, of which at least half, including seven in Corn- 
wall, were places of no kind of importance. Mary added 
fourteen to the number, and Elizabeth, in a similar manner, 
increased the representation in parliament by no less than 
sixty-two members (.r). The interference of the crown in 
elections was exerted in the most open manner. In 1553 
Edward VI. directed a circular letter to all sheriffs, com- 
manding them to apprise the freeholders, citizens, and 
burgesses of their respective counties, “ that our pleasure 
and commandment is, that they shall choose and appoint, 
as nigh as they possibly may, men of knowledge and experi- 
ence within their counties, cities, and boroughs”; and 
especially that whenever the Privy Council, or any of them, 
having instructions on the king’s behalf, should “ recom- 
mend men of learning and wisdom, in such case their 
directions be regarded and followed.” Accordingly several 


(ii) 1 Mary, scss. 3, c. 1. . . 

(x) But cf. Pollard. Factors of Modern History, p. 122. who po»>' 
out the significant fact that Peter Wentworth. " one of the most courngcou 
and assertive champions of Parliamentary liberty who ever opposed tne 
Crown." and bis brother Paul, "who was scarcely less distinguished as 
a Parliamentarv critic of the Crown," sat for the two Cornish boroug s 
of Trcgony and Liskeard respectively. " If." says Professor P^ ar<1 - 
" these Cornish boroughs were really created in order to make the Hous^ 
of Commons subservient, the Crown was indeed hoist with its own petard. 
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persons — all of them belonging to the court, or in places of 
trust about the king — were recommended bv letters to the 
sheriffs, and elected as knights for different shires (//). The 
writs for the parliament summoned by Mary in 1554. to 
sanction the return of the country to obedience to the 
apostolic see, were accompanied in like manner by royal 
circulars requiring the mayors, sheriffs, and other influen- 
tial persons to admonish the electors to " choose of their 
inhabitants, as being eligible by order of our laws, may be 
of the wise, grave, and catholic sort ” (r). 

Law of Treason. 

The law of treason, with all its subtle distinctions and 
cruel constructions, is so interwoven with the thread of 
English constitutional history, that some notice of it is 
necessary. In the following brief sketch the important 
features have been touched upon. The crime of high 
treason as it existed at common law prior to the statute 
of Edward III. was vague and indefinite. The funda- 
mental principle upon which the law of treason was 
based, was the allegiance, either natural or local, due from 
every man who lives under the king’s protection. Every 
subject, from the age of fourteen, was bound to take the 
oath of allegiance if called upon to do so ( 0 ) ; but allegiance 
was equally due whether the oath had been taken or not. 
The smallest breach of allegiance was punished as treason ; 
but the ruling of the judges as to what constituted a breach 
was at once arbitrary and unlimited, varying in different 

(y) Hallam, Const. Hist., i. 46, citing Strypc, ii. 394. What appear to be 
first drafts of circular letters are preserved in Lansd. MS. 3, cited by Froudc. 
v. 464, n. 1. In some instances the orders of the crown were sent direct 
to the candidate himself. The Council, in a letter to Sir P. Hoby, inform 
him " that his Majesty hath willed us to signify unto you this his pleasure 
to have you one of the Commons House, which thing we also require you 
to foresee, that either for the county where ye abide ye be chosen knight, 
or else otherwise to have some place in the House, like as all others of your 
degree bo appointed. And herein, if either his Majesty or we knew where 
to recommend you, according to your own desires, we would not fail but 
provide the same." Harl. MS. 623, in Froude, v. 465. 

(z) Letter of the Queen to the Earl of Sussex in Burnet, Collection, hi. 
210. Cf. Froude, vi. 260. These general directions were copied from a 
form which had been in nse under Henry VII. 

(a) Britton, lib. i. c. 13. 
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reigns according as the power of the king or of the harons 
happened to he in the ascendant. In the reign of Edward I., 
appealing to the French courts, in opposition to the 
king’s, was adjudged high treason in the case of Nicholas 
Segrave. Under Edward II., the Despencers were accused 
of “ accroaching,” or exercising “ royal power,” by keeping 
the administration in their own hands, though without 
violence to the sovereign. A similar charge was brought 
against Roger Mortimer in Edward I II. ’s reign. Killin g 
the king’s uncle, father, brother, or even a messenger, was 
held to lie treason, and a knight was indicted for the treason 
of “accroaching royal power” by assaulting one of the 
king’s subjects on the highway, and forcibly detaining him 

till he paid £90. At length, after frequent complaints and 
petitions from the commons against the arbitrary decisions 
of the courts, the popular statute of 25 Edward III. s . 0 , 
c. 2. was passed, strictly defining the limits of treason (6 • 
Seven heads of treason were declared by this statute, whirl 
also provided that no other cases should be adjudged >y 
the judges to be treason until the king and his parlintnel. 
should declare whether they ought to be so judged >e 
treasons enumerated in the Statute of '■ ' war a 
(!) V When a man doth compass or imagine the < en 
our lord the king, or of our lady his queen, or ^ of 
eldest son and heir; or (2) -If a man do violate the toag- 
companion, or the king’s eldest daughter unmarried or ^ 
wife of the king’s eldest son and heir; or (3fif a ma 
levy war against our lord the king in his realm, o ) 
adherent to the king’s enemies in his realm, giving 0 
aid and comfort in the realm or elsewhere and ther 
proveably attainted of open deed by people of their co 
(lit ion. (5) /And if a man counterfeit the king s g re 
or privy seal, or li is money; (G) and if a man rin 0 
false money into this realm, counterfeit to the money 
England, knowing the money to he false, to merchandise 
make payment, in deceit of the king and his people; (0 f n 
if a man slay the chancellor, treasurer, or the king s jus ice- 
of the one bench or the other, justices in eyre, or justices 


(6) Supra, p. 242, n. 
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of assize, and all other justices assigned to hear and dcii*:- 
mine, being in their places, doing their offices. 

llie offence of counterfeiting the king’s seals or his coins 
ought always to have been regarded as a branch of the 
crimen falsi , or forgery, rather than a species of the crimen 
laesae majestatis, or treason; and by the recent statutes 
(24 & 25 Viet. cc. 98, 99) it is now punishable as felony 
only. Of the other species of treason enumerated it is 
unnecessary here to notice more than two, the 1st and 3rd. 

(1) Compassing or imagining the death of the ling. A Comp-is* 
king, within the meaning of the Act, must be in actual kin^ e <ic.itl,. 
possession of the crown. Only a king de facto is the object 
of treason; a king de jure , who merely has a title or claim 
to the crown without possession, has no right to allegiance. 
Accordingly the Act 2 Hen. VII. c. 1, which is declaratory 
of the common law, declares that no person shall be con- 
victed or attainted of treason for serving and paying 
allegiance to a king de facto. The words comp/m 'and 
imagine are synonymous, and denote the purpose or design 
of the mind or will, even though the purpose or design take 
not effect; but the statute especially requires that the 
traitorous imagination be manifested by some overt or open 
act. Still, it is the mental act which, under this head of 
the statute, constitutes the crime of treason; and therefore 
in the trial of the Regicides, in 1660, it was held that not Overt acts of 
the decapitation of Charles I. but the “ compassing ” his com P“ 88in «- 
death constituted the treason, and that the killing was only 
an overt act proving the compassing. Meeting and con-,, * 
suiting how to kill the king, although no scheme be finallvL 
adopted, is an overt act, and every person who assents toll 
overtures for that purpose, or who encourages others, bv 
advice, persuasion, or command, to commit the fact, shares 
in the guilt. Sir Everard Digby was convicted, in January, 

1606, of high treason for being privy to and not revealing 
the Gunpowder Plot, although it was not proved that he 
cither said or did anything at the consultation. Not merely 
personal plots of assassination, but all wilful and deliberate 
attempts which may immediately, or consequently, 
endanger the life of the sovereign, have been held within 
the scope of the statute. Thus a conspiracy to depose or 
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imprison the king lias been constructively determined to 
be an overt act of coinpassing bis death; “ tor experience 
hath shewn,"’ observes Sir Michael Foster (c), “that 
between the prisons and the graves of princes the distance is 
very small.'* Oilier offences still less personal, but having 
a remote tendency towards the same end, have been held to 
be overt acts under this head of treason. Entering into 
measures in concert with foreign powers to invade the king- 
dom would seem more properly to fall under the head ot 
levying war or of adhering to the king’s enemies. But 
unless the powers incited be actually at war it will not fall 
within any branch of the statute, except compassing the 
king’s death . And even when the overt act would have 
properly fallen within the clause of adhering, it has been 
held an overt act of coinpassing, as in the case of Patrick 
Harding, who raised and sent men to France, then at open 
war with us, lor the purpose of restoring James II* 

The Duke of Norfolk was convicted in 1572, contrary to 
all law and justice, of a treason resting on presumptions 
and inferences only. The overt act was his intended mar- 
riage with Mary, Queen of Scots, and his correspondence 
with the Duke of Alva to raise an army to invade the 
kingdom. It was argued that as Mary had formerly Ian 
claim to the crown, whoever married her would support 
her title, and consei|Uontly endeavour to depose Queen 
Elizabeth. The letters to Alva had no signatures, and were 
onlv proved to he the Duke’s by reading the confession o 
an agent, who vouched for their authenticity. A distinct 
act of treason, such as levying war, has been decided to >« 
an overt act of compassing. The statute of 20 Hen. • 
o . 1, which attainted Jack Fade of rebellion, declared that 
gathering men together and inciting them to rise a £ a * ns 
the king was an overt act of imagining his death, i eie 
loose words spoken, not relating to any treasonable purpose, 
in agitation, are not an overt act; but words may expoun 
an overt act, in itself indifferent, and words of advice an 
persuasion in contemplation or prosecution of a traitorous 
design, actually on foot, may be overt acts. Words written 
and published, either in letters or books, where the matter 


( c ) Crown Law, p. 196. 
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contained imports a compassing, have been held overt acts. 

It was held so in Ttryn's Case (15 Car. II.), for publishing 
“A Treatise of the Execution of Justice,” asserting that 
the supreme magistrate was accountable to the people, and 
that they might take up arms to put the king to death : and 
in TV ilhams's Case (17 Jac. I.), for enclosing and sending 
in a box to James I. a book declaring that the king would 
die in the year 1621, and that the kingdom would be 
destroyed. Under the Stuarts, even unpublished writings 
were made use of to convict their authors of treason, as in 
Peachaitd s Case (1615), in whose study was found a manu- 
script sermon which had never been preached or published: 
and in that of Algernon Sidney , at whose trial (in 1683) 
for participating in the Rye House Plot, the want of a 
second witness was supplied by the production of a discourse 
found in his closet, and evidently written many years 
before, in which it was maintained that kings were account- 
able to the people for their conduct. 

(2) The third species of treason enumerated in the Statute (2; Lovyin K 
of Edward III. is that of levying war, which lies not in 
the intention or purpose, but in the act itself. The levying 
must be against the king, which is either direct against his 
person, or constructive against his government. Enlisting 
and marching have been held sufficient acts without coming 
to a battle or action. Attacking the king’s forces in opposi- 
tion to his authority, upon a march or in quarters, and 
holding a castle or fort against the king or his forces, if 
actual force be used in order to keep possession, have been 
held a sufficient levying of war. The true criterion as to 
what unlawful assemblies amount to a levying of war, is 
Qvo animo did the parties assemble? and in order to con- 
stitute the offence, the object of the assembly must be to 
effect by force something of a public and general concern. 

For if the assembly be upon account of some private quarrel, 
or to take revenge on particular persons, the statute of 
Edward itself has specially declared that it is no treason. 

“ If any man,” says the statute, “ ride armed, open or 
secretly, with men of arms, against any other to slay or to 
rob him, or to take and keep him till he make fine or 
ransom for his deliverance, it is not the mind of the king or 
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his council that in such case it shall be judged treason; but 
it shall be judged felony or trespass according to the law of 
the land of old time used, and according as the case 
requircth.” In accordance with this principle, and within 
the reason and equity of the statute, while on the one hand 
popular risings to maintain a private claim or to destroy 
particular enclosures, or to break prisons in order to release 
particular persons, and risings of men of a particular 
class against others of the same class — as of the weavers 
in and about London, who rose to destroy all engine- 
looms because those machines enabled those ot the 
trade who made use of them to undersell those who 
had them not -have been held not to amount to levy- 
ing war within the statute: on the other hand, with 
equal reason, every insurrection which in judgment of law 
is intended against the person of the king, either to dethrone 
or imprison him, or to oblige him to alter his measures of 
government, or to remove evil counsellors — although not 
conducted with military array — has been held to be a levy- 
ing of war within the statute. Another class of popular 
risings, not levelled at the person of the king, but “ against 
his Loyal Majesty,” that is, against the established law 
and government, have been brought within the clause of 
the statute against “ levying war against the king,” by 
constructions scarcely less strained than those upon com- 
passing his death. Acting upon the logical distinction 
between general and particular purposes, but regardless 
of the fact that in the majority of cases there was an entire 
absence of any intention either to depose the sovereign or 
generally to subvert his government, the courts held trifling 
insurrections for the purpose of destroying all brothels, or 
of throwing down all enclosures or all dissenting meeting 
houses ( (I ), or to enhance the price of all labour, or to open 
all prisons, or to expel all foreigners, or to redress real or 
imaginary national grievances in which the insurgents ha 
no special interest — to be constructive “ levyings ” within 
the statute. 


< d ) Cf. Dammaree's Cate. (1710] 15 St. Tr. 521; Willis's Case, [1710] 
ibid. C13 ; Purchase's Case, [1710] ibid. 651. (Cases arising out of Sache- 
verell’s trial.) 
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It is to be noted that t lie Statute of Edward III. entirely ('oii'piracios 
omitted, in its enumeration of the modes whereby treason ' ' ' " ,u 
could be committed, to include the act of conspii inir or 
consulting to levy war. But by a strained construction it 
gradually became the established doctrine that a conspiracy 
to levy war against the king's person, though not in itself 
a distinct treason, might be received in evidence as an 
overt act of compassing his death. Notwithstanding this 
construction, however, it was thought necessary under 
Elizabeth, Charles II., and George III., to pass temporary 
Acts rendering a conspiracy to levy war treasonable (13 Eliz. 
c. 1; 13 Car. II. c. 1 ; 36 Geo. III. c. 7). The disposition 
to extend a constructive interpretation to the Statute of 
Edward III. continued to increase down to the end of 
George III.’s reign, during which it was carried to a great 
length, especially by Chief Justice Eyre in the trials of 
1794. Finally by the 57 Geo. III. c. 6, making perpetual 
the temporary Act, 36 Geo. III. c. 7 (the main object of 
which seems to have been to turn into substantive treasons 
certain things which had been judicially construed to be 
treasonable), it is enacted: (1) That if any person shall, 
within the realm or without, compass, imagine, invent, 
devise or intend death, destruction, or any bodily harm 
tending to death or destruction, maiming or wounding, 
imprisonment or restraint of the person of the king, his 
heirs and successors; and shall express, utter, or declare 
such intention by publishing any printing or writing, or 
by any overt act or deed; being legally convicted thereof 
upon the oaths of two lawful and credible witnesses — he 
shall be adjudged a traitor and suffer as in cases of high 
treason. (2) It was also declared by the same Act that it 
should be treason to compass, imagine or intend (such 
intention being expressed by print, writing or overt act) 
to deprive or depose the king or his successors from the 
style, honour, or kingly name of the imperial crown, or to 
levy war within the realm in order by force to compel the 
sovereign to change his measures or counsels, or to over- 
come either House of Parliament, or to stir any foreigner 
with force to invade this realm, or any of the king’s 
dominions. Neither under this Act, nor, as we have seen, 
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under any of t lie judicial constructions, was the speaking 
of words, not written or published, held to amount to an 
overt act of treason, unless the words were direct counsel- 
lings or persuasions in prosecution of a traitorous design 
actually on fool. Thus the law continued down to the 
year IMS, when the 11 & 12 Viet. c. 12, “ An Act for the 
belter security of the Crown and Government of the United 
Kingdom,** was passed. By this Act, commonly called the 
•‘Treason-Felony Act,” tiie latter part of the statute 
57 Geo. III. not relating to the king's person, was repealed, 
ami the offences therein enumerated were made felonies, 
hut with the addition of the words “open and advised 
speaking ” to the other modes of expressing the compassing. 

In addition to the species of treason already enumerated, 
the three following have been created bv statutes still in 
force: (l) By 1 Anne, st. 2, e. 21. s. 3, the endeavouring to 
deprive or hinder any person being the next in succession, 
according l<> the limitations of the Act of Settlement, from 
succeeding to the crown, and maliciously and directly 
attempting the same hv any overt act. (2) By 6 Anne, 

c. 41. any person who maliciously, advisedly and directly 
by writing or printing maintains and affirms that any other 
person has anv right or title to the crown of this realm, 
otherwise than according to the Act of Settlement, or that 
(he king" of this realm, with the authority of parliament, 
are not aide to make laws and statutes, to hind the crown 
and the descent thereof shall he guilty of high treason. 
(3) Bv 3 & 4 Vie*, e. 52, s. 4 (having reference to the 
contingency that any issue of the queen should happen 
to ascend the throne under the age of eighteen), it was 
enacted that any person aiding or abetting in bringing 
about a marriage to, as well as any person so marrying, 
such issue under the age of eighteen, without the consent 
in writing of the regent, and the assent of both Houses 
of Parliament previously obtained, should be guilty of 
treason. 

At common law, one positive witness was sufficient in the 
case of treason as in every other capital case. But by the 
salutary Act, 5 & 6 Edw. VI.. c. 11, to which reference has 
been made above, it was enacted “ that no person or persons 
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shall be indicted, arraigned, condemned, convicted or 
attainted, for any treasons that now he, or hereafter shall 
be, which shall hereafter he perpetrated, committed or 
done, unless the same offender or offenders he thereof 
accused by two lawful accusers: which said accusers, at 
the time of the arraignment of the party accused, if they 
be then living, shall he brought in person before the 
party so accused, and avow and maintain that that they have 
to sav against the said party, to prove him guilty of the 
treasons or offences contained in the bill of indictment laid 
against the party arraigned.” Yet for a century after the 
passing of this Act, little if any regard was paid to it in 
crown prosecutions, or indeed to the common well-known 
rules of legal evidence. It was even contended that a 
statute of 1 & 2 Phil. & Mary, c. 10 (which, as Sir Michael 
Foster has shown, was really meant to restore to the accused 
“ the benefit of a trial bv jury of the proper county, with 
all the advantages of defence peculiar to that method of 
trial, where former statutes had deprived him of it ’’), had 
repealed the statute of Edward VI. by enacting that “ all 
trials . . . for any treason shall be had and used according 
to the due order and course of the common law of this 
realm and not otherwise." At the trial of the Regicides, 
however, in 1GG0, and upon Lord Stafford’s trial, in 
1G80, it was treated as a point beyond all doubt that 
the law required two witnesses; and from the date of 
the Restoration the wholesale distinction (subsequently 
established by the statute of William III.) appears to 
have been taken, that although the two witnesses may 
depose to different overt acts, the acts must relate to 
the same species of treason; so that one witness to an 
alleged act of compassing the king’s death cannot be con- 
joined with another deposing to an act of levying war, 
in order to make up the required number. In 1691, a bill 
for the regulation of trials upon charges of high treason 
passed the commons; but in consequence of the opposition 
of the court, and a dispute between the two Houses, it fell 
to the ground. Though more than once revived, the 
obstinacy of the commons in resisting a very just and 
reasonable amendment of the lords as to the trial of peers 
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ill the court of the High Steward, delayed the passing of 
the measure until 1CW5, when it became law as the Act 7 & 
8 Will. III. c. 3. It provides that prisoners indicted for 
high treason shall have a copy oi the indictment delivered 
to them live days at least before the trial, and a copy of 
the panel of the jurors two days before the trial; that 
they shall be allowed the assistance of counsel throughout 
the trial, and be entitled to process of the court to compel 
the attendance of their witnesses, who must be examined 
on oath. It removes any doubts as to the statute of 
Edward VI. by requiring the oaths of two lawful witnesses 
either both to the same overt act, or one of them to one, 
and the other to another overt act of the same treason; 
unless the prisoner >hall willingly, without violence in 
open court, confess the charge. It limits prosecutions for 
treason to the term of three years from the commission of 
the offence, except in the case of attempted assassination of 
tin* king. The contested provision as to the trial of peers 
(intended to remedy a serious defect in the constitution n 
the court of the High Steward, in which the peers-triers 
were a select number returned at the nomination of the 
High Steward) was included in the Art, which provider 
that all peers having a right to sit and vote in parliament 
shall he summoned on the trial of any peer for treason, 
ami that everv peer so summoned and appearing sha 
vote in the trial, liv a later statute, 7 Anne, e. 21. the 

time for delivering a copy of the indictment to the prisoner 
was extended to ten davs; and it was directed that a list 
of the witnesses intended to he brought for proving the 
indictment, and of the jury, with their professions ami 
places of abode, should he delivered to the prisoneT at n 
same time with the copy of the indictment. Bu 
operation of this clause was suspended until after the ea 
of the Pretender. 


The ltiot Act. 
1 Goo. 1. 


In recent times the tendency of the legislature has been 
to restrict rather than to enlarge the crime of treason. 
Since the passing of the Jtiot Act, 1 Geo. I., st. 2, c. 5, 
the Government has possessed a great accession of strengt 
in dealing with all tumultuous risings attended wit 
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violence, and can more advantageously treat the offence 
as felony under that Act than as treason. A largo nun) her 
of offences formerly punishable as treason have been 
removed into the class of “ treason-felony *’ by the Act 11 
& 12 "\ ict. c. 12, to which reference has already been 
made. By another Act, 5 & 6 Viet. c. 51, the offence of 
any person discharging, pointing, aiming, or presenting, ^ A -,‘ ;VioL 
at the person of the queen, any gun or other arms (whether 
containing explosive materials or not); or striking at or 
attempting to throw anything upon her person; or pro- 
ducing any firearms or other arms, or any explosive or 
dangerous matter near her Majesty’s person — with intent 
to injure or alarm her, is declared to be a high mis- 
demeanour and punishable by penal servitude for seven, 
and not less than three, years ; or by imprisonment for not 
more than three years, and (if the court shall so direct) 
by a whipping not more than thrice during that period. 

A conviction under this statute may be supported by the 
like evidence as if the prisoner stood charged with murder, 
so that the rule requiring two witnesses is in this case 
dispensed with. By the 33 & 34 Viet. c. 23, forfeiture and 
attainder for treason or felony have been abolished (<?). 

In a case arising out of the South African War, 1899- Recent Cases. 
1901, Rex v. Lynch ([1903] 1 K. B. 444), the defendant 
was tried at bar for treason in adhering to and aiding the 
enemies of the queen in South Africa. This case estab- 
lished (a) that the Naturalization Act (33 & 34 Viet. c. 14) 
does not permit naturalization (see infra , chap, xvi.) in a 
foreign state at war with Great Britain; that a British 
subject who renounces his allegiance and attempts to 
procure himself to be naturalized in an enemy’s country in 
time of war is guilty of high treason; and (b) that the 
Statute of Treasons (25 Edw. III., stat. 5, c. 2) applies to 
acts committed either within or without Great Britain ; thus 
disposing of the contention that the words of the Act 

(e) On the above subject see Foster, Crown Law; Hale, Pleas of the 
Crown; Kelyng, Crown Cases (1708); Hawkins, Pleas of the Crown. Cf. 
also Holds worth, Eng, Law, ii. 449; iii. 287; iv. 492; viii. 307; Stephen’s 
Commentaries (19th ed.), iv. 121. For the Treason Acts under the Tudors, 
see Tanner, Documents, 375. 
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“adhering to the king's enemies in his realm” meant 

onlv that the accused must he at the time in the realm. 

* 

In the case of Savarkar. a Hindu, in 1909, the offence was 
committed in India and sentence passed, in accordance 
with the provisions of the Indian Penal Code. The great 
notoriety the case attained was due to a point of inter- 
national law, the prisoner having escaped at Marseilles and 
taken refuge on French territory. The Hague Tribunal 
for the adjust men t of international differences rejected the 
claim of the French Government to asylum and extradited 
the prisoner to the British authorities. In U. v. Abler*, 
[1910] 1 K. B. tilti, C. C. A., it was held that not only the 
bare nets, but also the purposes and intention of the accused 
must he taken into consideration. In /?. v. Casement, 
[1917] 1 K. B. OS. it was held that a British subject gives 
aid and comfort to the King's enemies, and is therefore 
guilty of treason, if he does an act which strengthens, or 
tends to strengthen, the enemies of the King in the event of 
a war against the King, or which weakens or tends to 
weaken, the power of the King and of the country to resist, 
or to attack, the enemies of the King and of the country; 
and the place of commission of the act of giving aid and 

comfort mav he cither at home, in the enemies’ country, or 
* 

in a neutral State. 

The raid made in 1890 by Dr. Jameson and his free- 
booters into the Transvaal Republic might presumably 
have been treated as being a treasonable act committed 
against Her British Majesty as suzerain of the Transvaal 
Republic. The prisoners were, however, tried under ihc 
Foreign Enlistment Act of 1870, s. 11, which provides 
that, “ if any person within the limits of her Majesty 8 
dominions, and without the licence of her Majesty, 
prepares or fits out any naval or military expedition to 
proceed against the dominions of any friendly State, he 
shall he liable to imprisonment not exceeding two years. 

In 1887 an offence was held to have been committed under 
this Act, when General Sandoval, Sir W. Call, and others 
were indicted for embarking on a naval expedition against 
the state of Venezuela. 
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As regards the British Colonies, the law in the main 
agrees with that of the mother country ; hut it is quite <olon " 
competent for a colony to deal with treason by its own 
legislation, which need not necessarily be in agreement 
with English law. The Indian penal code makes it punish- 
able with transportation for life to wage war against the 
government of any Asiatic power in alliance or at peace 
with the king, or to attempt to excite feelings of disaffection 
to the government. 

A striking feature of colonial legislation on this subject 
is the great number of Acts of indemnity passed after 
different rebellions. Instances of such Acts occur in the 
legislation of Canada, New Zealand, St. Vincent, and 
Jamaica. The most important in the history of law is the 
Jamoica Act (18GG), which indemnified Governor Eyre for 
any acts done during the suppression of the rising in 1865. 

It was held by the Exchequer Chamber, in 18T0, that this 
Act protected Governor Eyre from being successfully sued 
in England, on a cause of action arising out of his acts 
during the outbreak (/). 

(f) Phillips v. Eyre, [187C] 6 Q. B. 1. 
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CHAPTER XI. 

THE REFORMATION IN ENGLAND. 

The separation of the Church of England from that of 
Rome, formally accomplished under Henry VIII., was a 
political and legal rather than a religious reformation. 
The doctrinal changes which followed under Edward VL 
and Elizabeth were an unintentional consequence, to which 
Henry and his parliament more than once declared them- 
selves utterly repugnant. But in reality the reformation, 
in both its political and religious aspects, was the effect of 
causes which had been in operation for centuries, not only 
in England, but throughout Europe. “ No revolution,” 
says Ha 11am, “ has ever been more gradually prepared 
than that which separated almost one half of Europe from 
the communion of the Roman see; nor were Luther and 
Zwingli any more than occasional instruments of that 
change which, had they never existed, would at no great 
distance of time have been effected under the names of 
some other reformers. At the beginning of the sixteenth 
century, the learned doubtfully and with caution, the 
ignorant with zeal and eagerness, were tending to depart 
from the faith and rites which authority prescribed ” («)■ 

In England, the church, from its first institution, had 
always possessed a marked national character. The 
spiritual primacy of the pope and his authority in matters 
of faith were reverently admitted, but the relation was 
rather that of mother and daughter than of master and 
servant (6); while the exorbitant claims of jurisdiction 
and territorial power asserted by Hildebrand and his 
successors, together with the pecuniary exactions founded 

<a) Hallam, Const. Hist., i. 57. 

(6) For the maternal status of the church of Rome, see St. Bernard, De 
Consideratione, 1. iv. c. vii. 
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on those claims, were persistently, though with varying 
degrees of firmness, resisted by t lie English kings and 
people. 

Prior to the Norman conquest, church and state in 
England were so intimately united that they were 
practically identical. William of Normandy, to further 
his designs on England, entered into an alliance with the 
papacy; and when the conquest — which it had been his 
object to present to the eyes of Europe somewhat in the 
light of a crusade — had been effected, the ecclesiastical 
power was to a great extent separated from the civil 
power and placed in much closer communion with and 
subordination to the papal see. But anxious as he was to 
propitiate the see of Pome, William was careful not to 
surrender the ancient supremacy of the state over the 
national church (c). Still, the impetus given by the 
conquest to the papal power in England caused it to go on 
rising, until — notwithstanding the partial checks which 
it received under Henry I. and Henry If., on the questions 
of investitures and clerical immunity from civil juris- 
diction — it reached its acme under John and Henry HI. 
For one hundred and fifty years succeeding the conquest 
the right of influencing and assenting to the election of 
the archbishops, bishops, and mitred abbots had been 
claimed and exercised by the king. This right had 
been specially confirmed by the Constitutions of Clarendon, 
which also provided that the revenues of vacant sees should], 
belong to the crown ( d ). But John admitted all the papalll 
claims, surrendering even his kingdom to the pope, and 
receiving it back as a fief of the holy see. By the charter 
granted to the church in 1214, which was confirmed by the 
Great Charter in the following year, the church recovered 
its liberties, the right of free election was conceded to the 
cathedral chapters and the religious houses, and the righti 
of custody of vacant churches was alone reserved to the* 
crown ( e ). Every election was, however, subject to 
the approval of the pope, which was signified by the gift 

(c) Supra, pp. 69 seq. 

(d) Cap. xii. Stubbs, Select Charters, p. 166. 

( e ) 8elect Charters, pp. 283 seq., aud Magna Carta, cl. 1. 
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of the pallium. Under Henry III. the popes by means of 
provision and reservation interfered extensively with the 
rights of private patrons, lay and ecclesiastical; and 
Gregory IX. even went to the lengths of ordering the 
bishops of Lincoln and Salisbury to provide for not less 
than three hundred foreign ecclesiastics. The system of 
papal provision was so greatly abused that it soon degener- 
ated into a mere channel for draining money into the 
Roman exchequer. 

| Edward I. firmly withstood the exactions of the pope, 
land re-asserted the independence of both church and crown. 
To the letter of Boniface VIII. claiming to be feudal lord 
of Scotland, and commanding Edward I. to withdraw his 
troops from that kingdom and submit his pretensions to the 
decision of the papal sec, the parliament of England 
returned a very emphatic repudiation of the popes 
temporal jurisdiction. “The kings of England,” the) 
said, “ have never pleaded, or been bound to plead, respect- 
ing their rights in the kingdom of Scotland, or any other 
their temporal rights, before any judge, ecclesiastical or 
secular. It is, therefore, and by the grace of God shall 
always he, our common and unanimous resolve that with 
respect to the rights of his kingdom of Scotland, or other 
his temporal rights, our aforesaid lord the king shall no 
plead before you, nor submit in any manner to your 
judgment, nor suffer his right to he brought in question > 
any inquiry, nor send agents or procurators for that purpose 
to your Court. . . . Neither do we, nor will we, permit, 
as we neither can nor ought, our aforesaid lord the king to 
do, or attempt, to do, even if he wished it, any of the things 

aforesaid "if). • f 

In the last year of Edward I.’s reign began a senes ol 
statutes passed to check the aggressions of the pope, an 
restore the independence of the national church ana 
kingdom. The first of the series was passed in the parlia- 
ment of Carlisle, 130T. It recites that “ the abbots, priors, 
and governors of religious houses, and certain aliens t eir 
superiors, as the abbots and priors of the Cluniac, 
Cistercian, and Premonstratensian orders, the orders o 


(/) Rymer, ii. 873 — 875. 
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Saint Augustine and of Saint Benedic •t, and many more 
of other religions and orders, have at their own pleasure 
set divers unwonted, heavy, and unportable tallages, 
payments and impositions upon every of the said 
monasteries and houses subject unto them in England, 

Ireland, Scotland and Wales, without the privity of the 
king and. his nobility, contrary to the laws and customs of 
the said realm”; and that in consequence of such im- 
positions, “ the service of God is diminished; aims are not 
given to the poor, the sick, and the feeble; the health of 
the living and the souls of the dead be miserably de- 
frauded; hospitality, almsgiving and other godly deeds do 
cease; and so that which in times past was charitably given 
to godly uses and to the increase of the service of God, is 
now converted to an evil end, by permission whereof there 
groweth great scandal to the people.” It was therefore 
enacted — “ the king considering it would be very pre- 
judicial to him and his people, if he should any longer 
suffer so great losses and injuries to be winked at that/ 
for the future no abbot or other religious person should,! 
directly or indirectly, secretly or openly, carry or send anyi 
tax, rent or tallage, imposed by the superiors, or assessed „ 
amongst themselves, out of the kingdom; and that ‘‘priors: 
aliens ” should not presume to impose any such payment! 
whatever upon religious houses subject to them ( g ). ‘ 

This statute was confirmed under Edward III. in the 
4th, and again in the 5th year of his reign; and in the 
25th of his reign, roused “ by the grievous complaints of 
all the commons of his realm," the king and parliament 
passed the famous Statute of Pro visors, aimed directly a ty statute of 
the pope, and emphatically forbidding his nominations to]y > f ovisor8 ' 
English benefices. The preamble recites that “the holy 1351 . " IH 
church of England was founded in the estate of prelacy 
within the realm of England," by the king’s progenitors 
and the ancestors of “ the earls, barons, and other nobles 
of his realm, to inform them and the people of the law of 
God, and to make hospitalities, alms, and other works of 
charity, in the places where the churches were founded, 
for the souls of the founders, their heirs, and all Christians ; 


E.C.H. 


( 9 ) 35 Edw. I. et. i. c. 1—4. 
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and certain possessions as well in fees, lands, rents, as in 
advowsons, which do extend to a great value, were assigned 
by the said founders to the prelates and other people of the 
Holy Church of the said realm to sustain the same 
charge . . . the same kings, earls, barons, and other 
nobles, as lords and advowees, have had, and ought to 
have, the custody of such voidnnees, and the presentments 
and the collations of the benefices being of such prelacies: 
And the said kings in times past were wont to have the 
greatest part of their council, for the safeguard of the 
realm when thev had need, of such prelates and clerks 
so advanced; but the pope of Home aceroching to him the 
seignories of such possessions and benefices, doth give an< 
grant the same benefices to aliens, which did neier <" e 
in England, and to cardinals which might not dwell here, 
and to others as well aliens ns denizens, as if he had been 
patron or advowee of the said dignities and benefices as no 
was not of right by the law of England. • • • And . • • 
now of late, our holy father the pope . . . tnkelh of 
such benefices the first fruits, and many other profits, an 
a great, part of the treasure of the said realm is carrie 
awav and depended out of the realm by the purchaser 
suel. graces aforesaid: and also by such privy reservations, 
inn it v clerks advanced in this realm l»v then tiu e P a 
which have peaceably holden their advancements by lo 
time, he suddenly put out.” It was therefore declared 
that the elections of bishops and other dignitaries s 

be free as in time past; that the rights of all patrons should 
be preserved; and penalties of imprisonment, forfeiture, 
outlawry, according to tlic degree of the offence, 
enacted against all “ provisors,” who should obtain hen 
fices from Rome by purchase or otherwise (h). 

Three years afterwards it was found necessary to pass a 
statute, forbidding citations to the court of Rome. It * 
based upon “ the grievous and clamorous complaints ot 
great men and commons, how that divers of the I’ 1 - 0 !' ® 
and have been drawn out of the realm to answer 0 11 , 

whereof the cognisance pertaineth to the king s cour ’ * 
also that the judgments given in the same court be i 




(fi) 25 Edw. in. at. 4. 



THE REFORMATION. 


peached in the court of another in prejudice and disherison 
of our lord the king, and of his crown, and of all the people 
of his said realm, and to the undoing and destruction of 
the common law of the same realm at all times used.” 
The cumulative penalties of outlawry, forfeiture of lands 
and goods, and imprisonment at the king’s pleasure, were 
therefore enacted against all people of the king’s legiance 
who should “ draw any out of the realm in plea, whereof 
the cognisance pertaineth to the king’s court, or of things 
whereof judgment be given in the king’s court, or who 
do sue in the court of another, to defeat or impeach the 
judgments given in the king’s court,” and who should fail 
to appear, within two months after summons before the 
king and his council, or in his chancery, or before the 
king’s justices, to answer in their proper persons for the 
contempt so committed (i). From this statute originated 
the offence afterwards known as Praemunire , from the 
words of the writ praemunire facias , requiring the sheriff 
to warn the accused to appear and answer the contempt on 
a day fixed. 

Statutes, however, were of little avail. The law still 
continued to be defied, or evaded, although several fresh 
Acts of Parliament to the same effect as the former were 
promulgated from time to time (£). 

In 1389, there was an expectation that the pope was 
about to attempt to enforce his claims, by excommuni- 
cating those who rejected them. The parliament at once 
passed a highly penal statute, which, besides re-enacting 
in the most emphatic terms the former prohibitions of 
papal aggressions, declared that " if any man bring or send 
within the realm or the king’s power any summons, 
sentences, or excommunications against any person of what 
condition that he be,” because of his assent to or execution 
of the statute of Provisors, he should incur pain of life 
and member, with forfeiture of lands and goods; and if 
any prelate should execute such sentences or excommunica- 
tions,” his temporalities be taken, and abide in the king’s 
hands, till due redress and correction be thereof made ” (Z). 

(0 27 Edw. TIT. et. 1. 

n ” ^ 3 ; 8 s“ e - n - c - 3; 7 n - c - 12 : 12 **=• n - - 15 - 
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Matters were shortly afterwards brought to a crisis by 
Boniface IX., who, alter declaring the statutes enacted by 
the English parliament null and void, granted to an 
Italian cardinal a prohendal stall at Wells, to which the 
king had already presented. Cross suits were at once 
instituted bv the two claimants in the papal and English 
courts. A decision was given by the latter in favour of the 
king's nominee, and certain bishops, having agreed to 
support the crown, were excommunicated by the pope. 

The commons were now roused to the highest pitch o 
indignation. They drew up, in the form of a petition to 
the king, a declaration of the circumstances which line 
occurred, and affirmed that “the said things so attempted 
be clcarlv against the king’s crown and his regal ty, vise 
and approved of the time of all his progenitors; therefore 
Ibev and all the liege commons of the same realm will 
stand will, our *aid lord the king, and his said crown, a.ul 
hi- regal it v, in the cases aforesaid, and in all other cases 
nllr.npled against him, his crown, and his regalty, in at 
points to live and to die.” After this emphatic assertion 
of their own opinion, they prayed the king, “mu 
require bv way of justice,” to examine severally all tn 
lords spiritual and temporal in tlie parliament how tney 
thomrht and bow they would stand. The lay 0 
answered directly, and the spiritual lords 
to the same effect as the commons (-«). W J lcre > 
the petition and the separate declarations of the 
estates of parliament were incorporated in the * 
statute of Praemunire. It was enacted, that 1 4 • 
purchase or pursue ... in the court of Home, or else- 
where, such translations, processes, and sentences o 
communications, hulls, instruments, or any ot 1 * 

whatsoever, which touch the king, against him his err - 
and his regal tv, or his realm, as is aforesaid, and tn 
which bring them within the realm, or them receive or nin 
thereof notification or any other execution w a s° e ' 
within the same realm or without, that they, their notarie • 
procurators, maintainers, abettors, fautors, and counse or., 
shall be put out of the king’s protection, and their an<j 


(m) Rot. Pari., iii. 304. 
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and tenements, goods and chattels, forfeit to our lord t lie 
king; and that they be attached by their bodies, if they 
may be found, and brought before the king and his council, 
there to answer to the cases aforesaid, or that process be 
made against them by praemunire facias in manner as it is 
ordained in other statutes of provisors, and other which 
do sue in the court of another in derogation of the regaltv 
of our lord the king ” (n). 

The firm and resolute attitude assumed by the country 
caused Boniface to yield; “and for the moment,” observes 
Froude, “ and indeed for ever under this especial form, 
the wave of papal encroachment was rolled back. The 
temper which had been roused in the contest might perhaps 
have carried the nation farther. The liberties of the crown 
had been asserted successfully. The analogous liberties 
of the church might have followed, and other channels, 
too, might have been cut off through which the papal 
exchequer fed itself on English blood. But at this crisis, 
the anti-Roman policy was arrested in its course by ' 1 1 
another movement, which turned the current of suspicion, 
and frightened back the nation to conservatism. While 
the crown and the parliament had been engaged with the 
pope, the undulations of the dispute had penetrated down 
among the body of the people, and an agitation had been 
commenced of an analogous kind against the spiritual 
authorities at home. . . . This form of discontent found 
its exponent in John Wycliffe, the great forerunner of the John 
reformation, whose austere figure stands out above the w y c,iffe - 
crowd of figures in English history, with an outline not 
unlike that of another forerunner of a greater change. . . . 

The burden of Wycliffe’s teaching was the exposure of the 
indolent fictions which passed under the name of religion 
in the established theory of the church ( o ). He col- 
lected together a band of “poor priests” or “itinerant 
preachers,” whom he sent about the country to preach the 
gospel and denounce abuses, “clad in long russet gowns The Bible 
of one pattern, going on foot,” ventilating his opinions translated. 

(n) 16 Ric. II. c. 6. 

(o) Froude, Hist. Eng. ii. 12—15. For a more recent account of 
Wycliffe’s work, see Workman, John Wyclif (1926); Trevelyan, England 
in the Age of Wycliffe (1904). 
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among- the people (//). They carried with them copies or 
pages of the Bible which had been translated under 
WycliilVs direction. 

But the “ poor priests ” had other doctrines besides those 
which they found in the Bible. The tenets of Wyeliffe 
himself were not free from revolutionary tendencies, 
though probably intended by him, so far as regarded 
temporal matters, ns mere idealistic theories; his followers 
rt superadded, and propagated among their ignorant 
•• proscl vies, wild socialistic views which did much harm, 
not only to their cause but to the reputation of their 
•master. Although there is no evidence that Wyeliffe him- 
self had any hand in exciting the insurrection of the 
villeins in 1381, the complicity of some of his followers, 
the Lollards, is not beyond suspicion. John Boll, the 
fanatical leader of the insurgents, is said to have confessed 
before his execution that he had been for two years a 
pupil of Wyeliffe, and had imbibed his views on the 
Kucharivt ( lt ). The insurrection was in fact a great blow 
to Wvcliffe and the Lollards. A reaction set in. In the 
parliament which met in May. 1382. Archbishop Courtenay 
procured a statute to be irregularly passed, without the 
jassent of the commons, ordering that commissions shoul 
' issue out of the chancerv directing the sheriffs to arrest 
ji.ll prisons certified by the bishops to be preachers of 
I heresy, and their abettors, and to keep them in prison 
“ until they will justify themselves according to law and 
the reason of Holy Church” (r). Prosecutions followed; 
hut Wyeliffe petitioned against the measure, and in tne 
succeeding parliament the commons demanded a' 1 ' 
obtained its repeal, on the ground that their assent a 
never been given (*). 

l p) Chronicon Angliac, ed. MaundfcThompson 'Roll* Series), p- 395. 

lq) Fasciculi Zizaniorum Mngistri Johannis Wydif. edited by 
Shirley (Rolls Scries), p. 273. But rf. the continuator of 
Chronicle, cd. Lwnhy (Roll? Scries), ii. 151. who reyards Ball as W\ci 
precursor; speakins of the latter he says: " hie habuit praecurs 
Johanncm Ballc. veluti Christus Johannem Baplistam, vias s,,as 
talihus opinionihus praeparavit." 

(r) 5 Ric. II.. st. 2. c. 5. . 

($> In this statute, or rather ordinance, the assent of lords and com 
is not expressed (" it is ordained and assented in the present parIia, J®, J’ 
In the next parliament, which met in October of tbe same year, 
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During (he remainder of Richard’s reign, after the panic 
of the insurrection had subsided, the Lollards, though no 
longer favoured by the court and nobility, were very little 
molested. It was the policy of Henry IV. to gain the 
support of the prelates by sustaining them against their 
new adversaries, who, moreover, as disturbers of order, 
were equally obnoxious to the secular power (/). With this 
object was passed, iu the second year of his reign, at 
the instigation of Archbishop Arundel, the celebrated 
statute De Haeretico Comburendo. The preamble recites 
that “ divers false and perverse people of a certain new 
sect, of the faith, of the sacraments of the church, and the 
authority of the same damnably thinking, and against 
the law of God and of the church usurping the office of 
preaching, do perversely and maliciously in divers places 
within the said realm, under colour of pretended holiness, 
preach and teach in these days, openly and privily, divers 
new doctrines, and wicked, heretical and erroneous 
opinions, contrary to the same faith and blessed determina- 
tions of holy church. And of such sect and wicked doctrine 
and opinions they make unlawful conventicles and con- 
federacies; they hold and exercise schools; they make 
and write books; they do wickedly instruct and inform 
people; and, as much as they may, excite and stir them to 
sedition and insurrection . . . the diocesans and their 
jurisdictions spiritual, and the keys of the church with 
the censures of the same, they do utterly contemn and 
despise; and so their wicked preachings and doctrines 
doth from day to day continue, to the hatred of right and 
reason, and utter destruction of order and good rule." To 

commons, reciting this statute, declared it was never assented to or granted 
by them, but that what had been proposed in this matter was without their 
assent, and prayed that the statute might be annulled; for it was never 
their intent, they said, to be judged by, or to bind themselves or their 
descendants to, the bishops more than their ancestors had been bound in 
time9 past. The king returned an answer agreeing to their petition (Rot. 
Pari., iii. 141). Nevertheless the pretended statute remained on the statute 
book, and was not formally repealed until the passing of the Stat. Law and 
Revision Act, 1863. 

(t) At the same time that Henry IV. was supporting the national church 
against domestic adversaries, he was careful to maintain the policy of 
resistance to the aggressions of the pope. See statutes 2 Hen. IV. c. 3; 

2 Hen. IV. c. 4; 6 Hen. IV. c. 11; and 9 Hen. IV. c. 9. 


Henry IV. 
Mippori v the 
prelate-. 


Statute 
1)<> Haeretico 
Coinhiirc-mlo. 
2 Henry IV. 
c. 15. 

1401. 
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remedy these evils it was enacted, that the bishops should 
have power to arrest and imprison persons defamed or 
vehemently suspected of such offences, until they should 
make canonical purgation; and, if convicted, to punish 
them with fine and imprisonment. And if any person so 
convicted should refuse to abjure such preachings, doc- 
trines, opinions, schools, and misinformations, or, after 
abjuration, should be proved to have relapsed, then the 
sheriff of the county, or the mayor and bailiffs of the 
nearest borough, should, on requisition, be present at the 
pronunciation of the sentence, should receive the persons 
so condemned into custody, “and them before the people, 
in an high place, do to be burnt, that such punishment 
may strike in fear to the minds of others ” (u). 

There seems little doubt that the commons were not 
assenting parties to this burning statute. Throughout the 
whole of Henry IWs reign, they manifested a very hostile 
spirit to the clergy; and on two occasions, in 1404 and 
again in 1410, they proposed that the temporalities of the 
church should he confiscated to the use of the state; but 
the king refused to countenance the scheme (.r). 

The abortive insurrection of the Lollards at the com- 
mencement of Henry V.’s reign, under the leadership of 
Sir John Oldcastle, had the effect of adding to the penal 
laws already in existence against the sect. In a proclama- 
tion, the king asserted that the insurgents intended to 
destroy him, his brothers, and several of the spiritual an< 
temporal lords, to confiscate the possessions of the church, 
to secularise the religious orders, and to appoint Sir Jo n 
Oldcastle president of the commonwealth (y). In 1414 a 
statute was passed which, after reciting that grea 
rumours, congregations and insurrections of people here in 
the realm of England, by divers o f the king’s liege people, 

(u) 2 Hen. IV. cap. 15 (1401). The wit Pe Hacretico ^hurendo. 
" all processes and proceedings thereupon, and all punishment by deatn 
pursuance of any ecclesiastical censures." were finally abolished by sta . 
29 & 30 Car. II. c. 0. .. M 

(i) Walsingham. Historia Anglican3, ed. Riley (Rolls Senes), n. * 
From the superfluous revenues of the church, the commons asserted 18 
the king might maintain 15 earls. 1.500 knights, and 6,200 esquires; an 
also support 100 hospitals for the relief of the poor. 

(y) Rymer, ix. 170 seq. 
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as well by them which were of the sect of heresy commonly 
called Lollardry, as by other of their confederacy, excita- 
tion, and abetment, now of late were made to the intent to 
annul and subvert the Christian faith, and the law of God, 
and holy church, and also to destroy the sovereign lord the 
king and all other manner of estates of the realm as well 
spiritual as temporal, and also all manner of policy, and 
finally the laws of the land,” enacted that the lord 
chancellor, the judges, and all magistrates should be 
sworn to use their best power and diligence to detect and 
arrest persons suspected of Lollardry, and deliver them 
over to the ecclesiastical courts, and that the prisoners on 
conviction should forfeit lands, goods and chattels, as in 
cases of felony ( z ). 

Although repressed and discredited, Lollardry was by no 
means extinguished. Henry VI., in 1431, writes of the 
Lollards : “ As God knoweth, never would they be subject to 
His laws nor to man’s, but would be loose and free to rob, 
reve, and despoil, slay and destroy all men of estate thrift 
and worship, as they proposed to have done in our father’s 
days; and of lads and lurdains would make lords 99 (a). 
The revolutionary tendencies of the Lollards were indeed 
effectually crushed out; but “the fire of heresy continued 
to smoulder,” and copies of Wycliffe’s Bible were still read 
in secret with fear and trembling. During the troubled 
period of the Wars of the Boses we hear little of heretical 
doctrines, but from the beginning of the sixteenth century 
the records of the bishops’ courts are filled with accounts 
of prosecutions for heresy. In the first years of Henry 
VIII. several persons were burnt for this crime, while 
others only escaped by adjuring their errors. Even 
those persons who felt no sympathy with the doctrines of 
Lollardry had been long disgusted with the vices and 
exactions of the papal see, with the inordinate wealth, 
privileges, and encroaching temper of the clergy, and the 
' abuses of the ecclesiastical courts. 

One of the most mischievous of clerical privileges wasl 
the immunity of all tonsured persons from civil punish- 1 

(z) 2 Hen. V. c. 7 (1415). 

(a) Archaeologia, vol. xxiii. p. 342. 


Lollnrdry 
repressed 
but not ex- 
tinguished. 


It revives nl 
beginning of 
16th ccntun. 


Benefit of 
clergy. 



TIIK llKTORMATIOK. 


merit for ci ime<. This had been partially restrained under 
Henry VI., by rcrj uiri that clerks arrested on any 
criminal charge, instead of being instantly claimed bv the 
bishop, should plead their privilege at the time of arraign- 
ment, or alter conviction. Under Henry VII. all clerks* 
' convicted of felon v were ordered to he burned in the hand:] 

t * * 

dand by a temporary Act in 1512, the “ benefit of clergy” 
[was taken away from persons committing murder or felony 
Min any church, hallowed place or highway, those within 
holy orders only excepted (5). The Act only remained in 
force till the opening of the next parliament in 15J5; but 
, [in that year Dr. Xtandish defended the principle of the 
•Act and denied the right of clerks to be exempt from 
it he jurisdiction of the king’s courts. He was attacked by 
convocation, and parliament petitioned the king to support 
him against his enemies. The king, after hearing both 
sides, derided in favour of Sfnndish. In giving his 
decision t lie king is reported to have asserted his 
supremacy: “ By the permission and ordinance of God, 
wc are king of England; and the kings of England in 
times past never had any superior but God only. There- 
fore, know vo well, that we will maintain the right of our 
crown, and of our temporal jurisdiction as well in this as 
in all other points, in as ample a manner as any of cur 
progenitors have done before our time.” 

The abuse was again attacked in the Reformation Parlia- 
ment, and by an Act of 1531 no person below the order of 
1 sub-deacon committing petty treason, murder or felony wa9 
(permitted to claim benefit of clergy (c). The immunity 
was, however, still enjoyed by priests, deacons, and sub- 
deacons, but by the Art of 1531 safeguards against the 
worst abuses were imposed, and a clerk could be degraded 
by the ordinary and handed over to the justices of the 
King’s Bench for punishment. The privilege was still 
further modified by subsequent legislation of Henry VIII., 
but it was not finally abolished until 1827 (d). 


(b) 4 Ken. VIII.. c. 2. 

(c) 23 Hen. VIII. c. 1. 

(W) See Tanner, Tudor Constitutional Documents, p. lb. 
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In 1514 popular indignation was greatly excited a.ain-l * •< 
the clergy by the case of Richard Humic, a citizen of ° 
London, who having been cited in the spiritual court for 
declining to pay a mortuary fee, himself brought an action 
of praemunire against the plaintiff on the ground that the 
spiritual court sat by the authority of the legate. TTe was 
then, by way of retaliation, prosecuted in the bishop’s 
court for heresy, and having been committed to the 
bishop’s prison, was found hanged in his chamber. The 
bishop’s chancellor and sumner were indicted for the 
murder on such vehement presumption, that, a conviction 
being almost certain, the bishop appealed to Wolsey to 
defer the trial, declaring that the London juries were so 
“ maliciously set in favorem haereticae pravitatis that they 
would condemn any clerk though he were as innocent as 
Abel.” 

Such was the state of popular feeling in England when Luther at 
Martin Luther nailed his theses to the church door of J^ i 1 l ( ‘ cnber ®* 
Wittenberg, and set in motion that mighty religious 
revolution which, while it has to some extent affected the 
destinies of all western nations, has in an especial manner 
influenced the religious and political development of the 
English people. 

Inclined as a man of Henry’s intelligence and force of Attitude of 
character must have been to reform the abuses of the IIen, J VIII> 
ecclesiastical system and curb the excesses of clerical power, 
he was altogether opposed to doctrinal innovations. In 
defence of orthodoxy he even condescended to a polemic 
contest with Luther, and for the treatise, Assertio Septem 
Sacramento rum adversus Martinum Isutlierum, received 
from Pope Leo X. the title of “ Defender of the Faith." 

But among the people the writings of the “ arch-heretic," 
and of other foreign reformers, were sedulouslv circulated 
until at length, under Edward VI. and Elizabeth, English 
Lollardism, stimulated and developed by the influence of 
Germanic protestantism, brought about the doctrinal, as 
Henry VIII. had brought about the political and legal, 
reformation of the national church. Some reform of the 
ecclesiastical system, and even of the doctrines of the 
church, must certainly have been carried out at no great 
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distance of time even had no quarrel arisen between 
Henry VIII. and the papacy. The crisis was precipitated 
bv the famous divorce suit against Queen Catherine. It is 
unnecessary here to discuss the merits of the case, or to 
dwell upon the vacillation and duplicity of Pope Clement 
VII., “ the assurances he gave the king and the arts with 
which he receded from them, the unfinished trial in 
England before his delegates, Campegirio and Wolsey, the 
opinions obtained from foreign universities in the kings 
favour, not always without a little bribery, and tho<e of the 
same import at home, not given without a little intimida- 
tion, or the tedious continuance of the process after its 
adjournment to Rome ” (e). 

More than five years elapsed between Henry’s first 
application to the pope, in 1527, for a bull annulling his 
marriage with Catherine as being originally contrary to 
the laws of God, and the celebration of his marriage with 
Anne Roleyn in January, 1533. On May 23, Archbishop 
Cranmer pronounced sentence of divorce from Catherine; 
and on September 7 following Anne became the mother of 
Elizabeth. On March 23, 1534, the pope, urged by the 
cardinals to extreme measures, pronounced a definite 
sentence in favour of Catherine, and required the king 
under pain of excommunication to take her hack as 
his wife. Henceforth, the breach between the king and 
the pope was irreparable; but long before the final rupture 
Henry had entered upon the course of ecclesiastical reform, 
which was retarded or accelerated as the progress of the 
great suit seemed to call for a conciliatory or threatening 
attitude on the part of the king. 

It is remarkable that the seven years’ legislation which 
abolished the papal supremacy in England, reformed the 
constitution and administrative system of the Anglican 
Church, and established the royal supremacy, was the work 
of one and the same parliament. The “ Reformation 

Parliament ” met in London on November 3, 1529, and it 
was continued by prorogations — unusual in those days - 
from year to year, until it was finally dissolved on April U, 


(e) Hallam, Const. Hist., i. 61. 
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153G, having completed the task for which it had been 
specially summoned (/). 

We shall consider the ecclesiastical reforms of the 
Reformation Parliament in the chronological order of its 
seven sessions. 

Three statutes were passed in the first session in restraint Session i. 
of the personal privileges and emoluments of the clergy, statutes in 

(1) The fees, hitherto assessed at discretion, upon that restraint of 
granting of probates and administration by the ecclesias-Jj 

tical courts were reduced to fixed and moderate proportions^, <»f the clergy. 

This was a mode of ecclesiastical extortion which had 
been long and bitterly resented. A statute of the 31st 
year of Edward III. (st. 1, c. 4) had been passed to repress 
the “ outrageous and grievous fines and sums of money 
taken by the ministers of bishops and other ordinaries ( 7 ) 
of holy church, for the probate of testaments ” ; and 
another statute of the 3 Hen. V. e. 8 had been made 
temporary only by reason that “ the ordinaries did then 
promise to reform and amend the oppressions and exactions 
complained of ”5 but as the abuse still continued, “ nothing 
reformed nor amended but greatly augmented and increased 
against right and justice,” it was now effectually restrained 
by this statute of Henry’s reign (/i). 

(2) The nportuary— fees, or “ enm presents,” of the 
paroch ial cl ergy were regulated. After reciting that these 
fees had been “ over excessive to the poor people and other 
persons of this realm, and also had been demanded and 
levied for such as at the time of their death have had no 
property in any goods or chattels, and many times for 
wayfaring travelling men in the places where they have \ 
fortuned to die,” the statute fixed the fees on a graduated 
scale, from three shillings and fourpenoe up to ten 
shillings, according to the value of the deceased person’s 
property, but with an entire exemption when the goods of 

if) The more important documents of the Reformation Parliament are 
printed, with historical prefaces, in Tanner, Tudor Constitutional Docu- 
ments, pp. 13 seq. 

( g ) The term ordinary is generally synonymous with bishop; but it 
includes every ecclesiastical judge who has the regular ordinary jurisdic- 
tion independent of another. Co. Litt., 344. 

ih) 21 Hen. VIII. c. 5. 
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the deceased were loss than ten marks in value, and in the 
case of married women, children, persons not keeping 
house, and wayfaring men (i). 

. (3) Pluralities, non-residence, forming and tradingJjyJJiS 
clergy were forbidden. It was enacted (/»•) that no clergy- 
man should thenceforth take any land to farm beyond 
what was absolutely necessary for the support of his own 
household; or should buy merchandise to sell again; or 
keep tanneries or brewhouses (Z), or otherwise directly or 
indirectly trade for gain. Pluralities were not to l>o per- 
mitted with respect to benefices above the yearly value of 
£S; mid residence wns made obligatory. Papal and 
episcopal dispensations for pluralities and non-residenie 
were declared illegal, and persons procuring them rendered 
liable to heavy penalties; but power was reserved to the 
king to grant such dispensations to a numerous list o 
chaplains (of the king, the nobility, the judges, and other 
officials), to the brothers and sons of temporal peers amt 
of knights, and to persons holding the degree of doctor 
or bachelor of divinity or law. The crown thus acquired 
a powerful means— hitherto enjoyed by the pope ot 
influencing the lower house of convocation. 

In this session no statute directly aimed at. either pope 
or clergv was passed. Hut in an Act for the punishment 
(bv whipping, pillory, and loss of ears) of beggars and 
vagabonds, were significantly included ‘‘all proctors an 
pardoners going about the country without sufficient 
authority ” (>»)■ Proctors were officers of the ecclesiastical 
courts analogous to attorneys of the civil courts; pardoners 
were the itinerant vendors of indulgences and relics from 


the court of Romo. 

This was followed bv the Act for the pardon of the clergv 
in the matter of the praemunire to which they were verv 
harshly and unfairly held to have rendered themselves 
j liable, in consequence of admitting the legatine authori v 


(*) 21 Hen. VIII. c. 6. 

(*) 21 Hen. VIII. c. 13. . , , _ ha A 

(l) The commons, in a petition to the king concerning clerical abuses, 
made a particular complaint of reverend tanners aDd brewers. A. 
Statutes of Hen. VIII. p. 237. 

<m) 22 Hen. VIII. e. 12 



THE REFORMATION. 


383 


of Cardinal Wolsev. The cardinal had been indicted in 
October, 1529, upon the statute of praemunire of the JGth 
Richard II., for having obtained bulls from Rome, which 
he caused to he publicly read, and by which lie exercised 
jurisdiction and authority legatiue, to the deprivation of 
the king’s power established in his courts of justice. 
Wolsey had been careful to obtain the king's licence under 
the great seal authorising him to exercise the legatine 
authority; and although the king may be considered to 
have exceeded his legal right in granting such a licence, 
still, as the dispensing power had been continuously claimed 
and frequently exercised by the crown, both with respect 
to the statute of praemunire and others, there was equally 
an equitable and moral if not a legal defence to the 
charge (n). Wolsey, however, thinking it prudent not to 
plead his royal licence, was found guilty on his own con- 
fession; and after being plundered, received the king’s 
pardon. It was now contended, on the ground of his con- 
viction, that all the clergy of the realm had been guilty oft 
praemunire, because by admitting the jurisdiction they had] 
become, in the language of the statute, his “ fautors and 
abettors”; and the attorney-general was instructed to file 
an information against the whole clerical body in the Court 
of King’s Bench. The Convocation of Canterburv hastily 
assembled and offered the king £100,000 in return for a 
full pardon. f Jhis offer the king refused to accept, unless 
in the preamble of their petition he was acknowledged to. 
be “ sole protector and supreme head of the church and! 
dergy in England.” After much discussion, the king) 
finally consented to accept the acknowledgment of his 
supremacy with the qualifying words “ as far as the law of 
Christ allows.” The Convocation of York adopted the same 
language, and voted, for a like pardon, the sum of 
£18,840. 

It is remarkable in a reign when the power of the crown 
was at its highest, and when parliament even delegated to 
the king its legislative functions, that the king should have 
admitted his parliament to participate in the undoubted 

(n) It had been decided in Henry VII. 'a reign, that although the king could 
not dispense with penalties for an act against the common law, he could do 
so with respect to an act prohibited by statute only. 8ee supra p 279 
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royal prerogative of pardoning olfences. The usual 
character of a pardon granted to a whole estate of the 
realm may have been a reason for a special parliamen ary 
sanction, and, moreover, until the clergy had been found 
iroiltv bv a court law, a pardon fr. m the king alone would 
have been in fai l an exercise of the dispensing power which 
had already proved so poor a protection to Wolsey. But a 
difli. ultv am.-e in the passage of the Hill of 1’ardon thioug 
the Lower House. The comprehensive words of the statute 
of praemunire applied not only to the clergy but to the 
privy council, the lords and commons, and indirectly to t 
whole nation, as having recognised Wnlsev in hls • ' 
as legale. The .•ominous, therefore, fearing that the k ng 
might make the alleged praemunire an excuse for fleecag 

tl,; laity as well as the clergy, hold y refused to pass the 

hill for the pardon of the latter. "except all men ™ c 
pardoned, saying that all men which bad anything o <lo 
with the cardinal were in the same ease. The Speak 
a number of members subsequently waited upon the ^ 
n „d in more submissive language declared bow tn 
commons sore lamented and bew-n.led tlieir chanc 
think or imagine themselves to be out of Ins - 
favour, because that be had graciously given h a ' PJ* 
of .be praemunire to bis spiritual subjects and no * to the 
wherefore they most humbly besought ns grace of 
accustomed goodness and clemency to im lnde then, .« «. 
same pardon.” The kin- replied that 1,e ' ' t to 

prince and sovereign lord, and tha le .v P , j,j g 

restrain him of bis liberty, nor to compel him to show h 
merev. for it was at bis pleasure to use the extvemdy of h 
laws, or mitigate and pardon the same, wberefoie sine 
they denied to assent to the pardon of the spiritual p - ’ 

whirl, pardon be said be might give without their a 
by bis great seal, be would be well advised or he pa 
them, because be would not be noted to be rompe e< 
it ” (o). However, a pardon to the laity was p *" ne . • , . 
kin-, and embodied in an Act of Parliament, by wlnen 
Majesty “ of his mere motion, and of bis benignity, sp ‘ 
grace, pity, and liberality, hath given and grante , aIU ^ 


fo) Hall (ed. Whibley), ii. 184. 
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authority of this present parliament giveth and granieth to 
all and singular his temporal and lay subjects and temporal 
bodies politic and corporate, and to every of them, his 
gracious, general and free pardon *’ for offences committed 
by them against the statutes of provisors and praemunire. 

This pardon of a whole nation is not only one of the most 
extraordinary events of this extraordinary reign, but it is 
probably unparalleled in history. It was all the more 
preposterous from the circumstance that, in effect, the 
lords and commons pardoned themselves (p). 

These proceedings took place in the early part of the year Session in. 
1531, while the king’s representatives at Rome were still 1532 ' 
pressing, though with diminished hopes, for a favourable 
termination of the king’s suit. In the next session of 
parliament, while the clergy were still under the terror of 
their recent narrow escape from the penalties of a prae- 
munire, the attack upon the papal and ecclesiastical 
privileges was vigorously but cautiously renewed. 

(1) An Actjyjis passed to restrain the citation of persons Act to 
out of th g__.dioceses in which they were resident. The rcs,rain the 
preamble recites that a great number of the king’s subjects pe^sout 
as well men, wives, servants, as others, dwelling i n divers of the diocese 
dioceses of England and Wales, have been at many times [hey'reside. 
called by citation and other processes compulsorily to appear 
in the Arches audience and other high courts of the arch- 
bishops of this realm, far from their dwellings, and many 
times to answer to surmised and feigned causes, and suits 
of defamation, withholding of tithes, and such other like 
causes and matters, which have been sued more for malice 
and for vexation than for any. just cause of suit; and not 
appearing they are excommunicated, or at least suspended 
from all divine services, and can only be absolved on 
payment of the fees of court, and also to the " summoner, 
apparitor, or other light literate person ” by whom they 

(p) The pardon to the clergy of the province of Canterbury was by 
Stat. 22 Hen. VIII. c. 15, the pardon of the laity by 22 Hen. VHI. 
c. 16; the pardon of the clergy of York province by 23 Hen. Vm. c 19 
passed in the following session. For recent views of the praemunire thus 
presumed to have been incurred, and of the submission of the clergy to the 
king’s supremacy, see Dixon, Hist, of the Church of Eng., vol. i. (1629-1537) 
pp. 58 seq., and the Quarterly Review, Oct. 1879, Art. ” The Submission 
of the Clergy.” 


E.C.H. 
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were certified to be summoned, a further sum of 2d. for 
every mile distant from the court to the residence of the 
party. It was therefore enacted that, with certain excep- 
tions, no person should be summoned out of the diocese in 
which he resided, and the fee for a citation was reduced 
from two shillings to threepence (q). 

(2) Shortly afterwards an Act was passed depriving the 
pope of the annates, or first-fruits of benefices (r). It 
recites that “ The pope’s holiness, his predecessors, and the 
court of Home, by long time have heretofore taken of all 
and singular those spiritual persons which have been 
named, elected, presented, or postulated to be archbishops 
or bishops within this realm of England under the title 
of annates otherwise called first-fruits ” which they were 
compelled to pay before they could receive the pope’s bulls 
for their elections to be confirmed; but “ because the said 
annates have arisen, grown, and increased by an uncharit- 
able custom grounded upon no just or good title, ami t e 
payments thereof obtained by restraint of bulls . . . agams 
all equity, and justice : the noblemen therefore of this realm 
and the wise, sage, politic commons of the some, consul - 
ing that the court of Home ceaseth not to tax, take and 
exact the said great sums of money under the tit e 
annates” which were first taken “for the only de fence ot 
Christian people against the infidels, but now t ey 
claimed and demanded as mere duty, only for lucre, »S . 
all right and conscience. . . - And albeit .bat oursovere.gn 
lord the king and all his natural subjects, as we sp 
as temporal, be as obedie nt, devout, catholic and jium__ 

(r) As M*riy os'thc' 6th century it «l customary for 
authorities to demand a fee of those advanced to any ccc. income 

ment, which amounted sometimes even to the whole, o o ] ’ # 

from the benefice. The " annates " in England, which had been usual y P {J 

to the Archbishop of Canterbury, were laid claim to by Pope 1631 

(1316-34) for the space of three years, and by bis successors ^ 

(Henry VIII.). At the close of the reformation the annates, a - ^ 

first-fruits or tenths, which were the tenth part of the annua p t0 

church bencGce, and also formerly paid to the pope, " ere , .u„ poorer 
the crown; but were, in 1704, by Queen Anne, appropriated to »• 
clergy, and thus formed the so-called "Queen Anne s Bounty. ^ 
Hardwick, Church Hist. Middle Ages (1861). p. 346, n. 8: ; an 

and Custom of the Constitution, vol. ii. pt. ii-. PP- 23 °‘ 
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children of God and holv church as any people be within 
any realm christened; yet the said exactions of annates be 
so intolerable and importable to this realm that it is con- 
sidered and declared by the whole body of this realm now 
represented by all the estates of the same assembled in 
this present parliament, that the king’s Highness before 
Almighty God is bound, as by the duty of a good Christian 
prince, for the conservation and preservation of the good 
estate and commonwealth of this his realm, to do all 
that in him is, to obviate, repress and redress the said 
abusions and exactions of annates or first-fruits.” It 
was thereupon enacted that the payment of annates 
should cease; that any bishop making such payments 
should forfeit all his lands and goods to the king; that 
if any bishop presented by the king to the pope 
should be letted or delayed through withholding of bulls, 
he should be consecrated in England by the archbishop ;} 
that every archbishop presented by the king, and from 
whom the pope should withhold the necessary bulls, should 
be consecrated by two bishops to be nominated by the king; 
that bishops so consecrated should be installed, accepted, 
and obeyed, and should enjoy their spiritualities and tem- 
poralities as completely as if they had obtained their bulls 
irorn Home; and that any censures, excommunications, or 
interdicts issued in consequence by the pope should be 
utterly disregarded. A remarkable proviso was added, 
evidently with the object of influencing the pope in the 
negotiations for the divorce still pending at Rome. “ For- 
asmuch as the king’s Highness and this his high court of 
parliament neither have nor do intend to use in this or any 
other like cause, any manner of extremity of violence, 
before gentle courtesy and friendly ways and means first 
attempted,” it was further enacted that, in order to come to 
an amicable composition with the pope, the king should 
have power to declare by his letters patent, before the. 
beginning of the next session of parliament, “ whether the 
premises or any part, clause or matter thereof,” should be 
observed and take effect as a statute or not (j). (*) 


(*) 23 Hen. Vm. c. 20. 
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The fourth session of parliament began on February 4. 
The kins had been secretly married to Anne Boleyn 
in the January preceding; and arrangements were m 
contemplation for the sentence of divorce from Catherine 
which Archbishop (Tanmer pronounced in the ensuing 
May. It was probably with the view of quashing Queen 
Catherine’s pending appeal to Rome, and also, prospec- 
tively, any appeal which she might make against the arch- 
bishop’s sentence, that an Act was now passed forbidding, 
’.'under the penalty of praemunire, all appeals frogi_ t ‘ )e 
spiritual judges in England to the court of the pontiff. In 
a curious and lengthy preamble it is recited that “ By divers 
sundry old authentic histories and chronicles it is manifestly 
declared and expressed that this realm of England is an 
empire, and so hath been accepted in the world, governed 
bv one supreme head and king having the dignity and royn 
estate of the imperial crown of the same; unto whom a body 
politic, compact of spirituality and temporality, be bourn ten 
and owe to hear next to God a natural and liumbiec 
obedience.” After referring to the statutes of Edward 1., 
Edward III., Richard II., and Henry IV made to 
keep “ the imperial crown of this realm from the » nn0 3 
ante as well of the see of Rome as from the author! y 

of other foreign potentates” (/), and reciting that sin 
those good statutes and ordinances, inconveniences ana 
dangers not provided for plainly therein had arise 
and sprung up by reason of appeals to Rome, in c ■ 
testamentary, of matrimony and divorces, tithes, 

(ions and obventions, not only to the great ^xa » 
(rouble, costs and charges of the king s Highness am m . 
of his subjects, hut also to the great delay and let to 
true and speedy determination of the said causes, tor * 
much as the said parties appealing to the said c ? ur 
Rome, most commonly do the same tor the delay o 1 ’ 

it was therefore enacted: That all causes testamen ar , 
of matrimony and divorce, tithes, oblations, and obvention . 
already commenced or hereafter coming in contention, 
whether they concerned the king, his heirs or successors, 
any subjects or resiants of what degree soever t cy e > 


(t) Supra, pp. 370 seq. 
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should be heard and determined within the kind’s juris- 
diction, and not elsewhere, in such courts, spirituai and 
temporal, as the case should require, any inhibitions or 
excommunications, or processes from the see of Home not- 
withstanding; that any person procuring from Home any 
foreign process should incur the penalties of praemunire; 
that the course of appeal should be from the archdeacon to 
the bishop, and from the bishop to the archbishop in his 
province; and that in any case touching the king or his 
successors, the appeal should be to the upper house of 
convocation (t /). 

Before the meeting of parliament for its fifth session, on 
January 15, 1534, Archbishop Cranmer had pronounced 
the divorce of Henry from Queen Catherine, the king’s 
marriage with Anne Boleyn had been publicly acknow- 
ledged, and a final breach with the pope appeared imminent. 

(1) In March, 1532, the commons presented a petition to 
the king, containing, what was in fact a formal “ acte 
d’accusation,” with a detailed summary of grievances, 
against the clergy generally, and the bishops in particular. 
It was referred by the king to the bishops, with a request 
that they would immediately answer its charges. The bishops 
replied in a lengthy document, which was handed by the king 
to the commons with the remark, “ AVe think their answer 
will smally please you, for it seemeth to us very slender.” 
A few days later, “ the king sent for the Speaker again, 
and twelve of the Commons House, having with him eight 
lords, and said to them, 4 Well-beloved subjects ! we thought 
that the clergy of our realm had been our subjects wholly, 
but now, we have well perceived that they be but half our 
subjects; yea, and scarce our subjects, for all the prelates, 
at their consecration, take an oath to the Pope clean 
contrary to the oath they make to us, so that they seem to 
be his subjects and not ours. Copies of both the oaths I 
deliver here to you, requiring you to invent some order 
that we be not thus deluded of our spiritual subjects 9 ” (x). 
The ever-present difficulty of reconciling the papal preten- 


(u) 24 Hen. VIII. c. 12. 

(x) Hall (ed. Whibley), ii. pp. 209 seq. 
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sions with national independence is also clearly brought 
out. It was the divided allegiance of the bishops which 
especially struck Henry’s mind, and which for national as 
well as personal reasons he was so anxious to determine. 
He doubtless saw that, in the impending struggle, the oaths 
sworn by the prelates to the pope would afford them too 
ready an excuse for taking part against him. 

• Accordingly in May the clergy in convocation were 
induced by the king to promise that they would never from 
thenceforth enact, promulge or execute, any new canons, 
constitutions, or ordinances, without the king’s licence to 
'inn ke them and his approval of the same when made. By 
the act of 1534 this submission of the clergy was confirmed 
and recorded in statutory form, and the penalty of fine and 
imprisonment at the king’s pleasure imposed upon all who 
should act contrary to its provisions. Appeals to Kome,\ 
which had been already prohibited in certain cases, were 
now, under penalty of a praemunire, forbidden in any case , 
whatsoever; and i n lieu of the right thus abolished it was 
declared that appeals from the archbishops’ courts should he 
made to the king in chancery, and that the king should 
appoint commissioners to hear and determine finally in the 
csiuse (}/). 

(2) The statute of 1532, by which the payment of annates 
to the pope had been contingently forbidden, and which 

(»/) 25 Hen. VIII. c. 10. " An Art for the submission of the clergy to the 
King's Majesty." The Delegates of Appeals, as the commissioners were 
termed, continued to form the final court of ecclesiastical appeals, un i 
superseded bv the Judicial Committee of the Privy Council under ,e 
provisions of 2 A 3 Will. IV. c. U2. By the Supreme Court of Judicature 
Act, 1*73. the king is empowered. at any time, by Order in Council, to 
direct that all appeals and petitions, which according to the laws now in 
force ought to he heard by the Judicial Committee of the Privy Counci , 
shall, from and after a time to be fixed by such order, be referred to an 
heard by his Majesty's New Court of Appeal constituted by this Act. An 
the Court of Appeal, when hearing any appeals in ecclesiastical causes whici 
may be referred to in manner aforesaid, shall he constituted of 8uc 
and so many of the judges thereof, and shall be assisted by such assessors, 
being archbishop* and bishops of the Church of England,” as shall be 
directed by anv general rules to be made by Order in Council. 3G A jy 
Viet. c. G»'», see. 21. See also the Public Worship Regulation Act, 187«. 
37 A 38 Viet. c. 85, which created a procedure for offences against the 
ceremonial law of the Church; Anson. Lav and Custom of the Constitution, 
vol ii. pt. ii., p . 279; F. Makower, Die Verfassung der Kirche in England 

CBerlin, 1894). 
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had since b eon ratified by the king’s letters patent, was 
re-enacted, with additional clauses providing a mode of 
nominating archbishops and bishops by con or d' cl ire, which 
is that now in force. For the future no archbishop oiq 
bishop was to be presented to “ the bishop of Rome, other- 
wise called the pope,” (the expression in the previous Act! 
was “ our liolv father the pope,”) for confirmation, or was 

to sue out anv bulls in his court. But at every vacancy of 
* • • 

any cathedral church the king should grant to the dean 
and chapter a licence under the great seal to elect the person 
named in the accompanying letters missive, and him they 
should choose and none other. Should thev defer the elcc- 
tion for more than twelve days, the king should elect by his 
letters patent. The prelate so elected or nominated should 
first swear fealty; after which the king should signify the 
election to the archbishop, or if there be no archbishop, to 
four bishops, requiring them to confirm the election and to 
invest and consecrate the bishop elect, who might then sue 
his temporalities out of the king’s hands, making a corporal 
oath to the king and none other, and should receive the 
profits spiritual and temporal belonging to his bishopric (z). 

(3) This statute was immediately succeeded by anofhon 
lopping off a multitude of petty payments which til© popJ 
had been wont to exact. It is declared to be founded onl 
the petition of the commons complaining to the king that 
his subjects were greatly decayed and impoverished bv the, 
intolerable exactions of the bishop and see of Rome, “ the. 
specialities whereof be over long, large in number, and 
tedious here particularly to be inserted ; wherein the bishop 
of Rome hath not been only to be blamed for his usurpa- 
tion 99 of the revenues, “ but also for his abusing and beguil- 
ing your subjects, pretending and persuading to them that 
he hath full power to dispense with all human laws, uses and 
customs of all realms in all causes which be called spiritual 
... in great derogation of your imperial crown and 
authority royal . . . where this your grace’s realm, recog- 
nising no superior under God but only your grace, hath been 
and is free from subjection to .any man’s laws but only 

(z) 25 Hen. VIII. c. 20, " An Act restraining the payment of 
annates,” Ac. 
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to such as have been devised, . . . made, and ordained 
within this realm for the wealth of the same, or to such 
other as by sufferance of your grace and your progenitors 
the people of this your realm have taken at their free 
liberty by their own consent to be used amongst them, 
and have bound themselves by long use and custom to the 
observance of Ihe same, not as to the observance of the 
laws of any foreign prince, potentate, or prelate, but as 
to the accustomed and ancient laws of this realm originally 
established as laws of the same by the said sufferance, 
consents, and custom, and none otherwise.” It was there- 
fore enacted that Peter-pence and every other kind of pay- 
ment made to the bishop of Home, and “ to his use and his 
chambers which he calleth apostolic,” and every species 
of licence, dispensation and grant, accustomed to he 
obtained at Home, should cease; that thereafter all such 
licences, faculties and other writings might be granted by 
I lie Archbishop of Canterbury; that children born of mar- 
riages solemnised by virtue of an a re h bishop’s licence 
should he legitimate; and that the penalties of praemunire 
should be incurred by any one suing to Home for any 
licences, bulls, or instruments forbidden by the Act. It 
was, however, declared that the king, his nobles and sub- 
jects, did not intend by this Act 4 * to decline or vary from 
the congregation of Christ’s church in any things concern- 
ing the very articles of the catholic faith of Christendom, or 
in any other things declared by Holy Scripture and the 
Word of God necessary for salvation.” In order, doubtless, 
to leave open a possibility of arrangement with the pope, it 
was provided that this Act should not lake effect till the 
next feast of St. John the Baptist (June 24. 1534), unless 
the king before that feast should declare his will that it 
should take effect earlier, and at all times before the said 
least he was empowered lo annul t lie whole or any part of 
the Act at his pleasure (a). 

(4) Ihe first of Henry’s statutes for the settlement of the 
>oyal succession was also passed in this session. Its prin- 
eipal enactments were: an adjudication by authority of 

c. 21, "An Act for the exoneration from exactions 
paid lo ihe see of Rome." 
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parliament of the nullity of the kind’s marriage with Queen 
Catherine and of the validity of that with Anne Boleyu; a 
declaration of fourteen prohibited degrees of marriage, the 
tenth on the list being the marriage of a brother with a 
brother’s widow; an entail of the crown upon the children 
by Anne ( b ); certain new treasons and misprisions of 
treason (c); and an oath to observe and maintain the Act, 
to be taken by all subjects of full age under the penalty, 
on refusal, of being adjudged guilty of misprision of 
treason. The terms of the oath prescribed in the Act were, 
that the deponents would “ truly, firmly and constantly, 
without fraud or guile, observe, fulfil, maintain, defend and 
keep, to their cunning, wit, and uttermost of their powers, 
the whole effects and contents of this present Act ” (d). 
But the oath actually tendered to be taken differed very 
materially from that required by the statute. 

Professedly drawn up in the sense of the statute, this 
oath was devised so as to include a virtual acknowledg- 
ment of the king’s ecclesiastical supremacy, before that 
supremacy had been established by the legislature. In its 
amplified form, it included an abjuration of all faith, truth 
and obedience to any “ foreign authority, prince or 
potentate”; a declaration that the deponent reputed “as 
vain and annihilate ” any oath already made or to be made 
to any person or persons other than the king and the heirs 
of his body; and a promise not only to observe the late Act, 
but also “ all other Acts and statutes made since the begin- 
ning of this present Parliament in confirmation or for due 
execution of the same.” Sir Thomas More and Bishop 
Fisher, when called upon to take this amplified oath, which 
had no legislative authority, refused, and were in conse- 
quence illegally committed to prison, where they remained 4 
a long time without trial. In the next session of parlia- 
ment the legal difficulty was surmounted by a special Act, 
by which, after reciting the oath prescribed in the Succes- 

(b) Supra, p. 18G. 

(c) It is declared high treason “ by writing, print, deed, or act " to 
" procure or do or cause to be procured or done anything to the prejudice, 
slander, disturbance, or derogation " of the king's marriage or the 
succession. 

( d ) 25 Hen. VIII. c. 22. 
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sion Act — the oath devised (but not by parliament) for the 
maintenance and defence of the said Act — and setting forth 
the tenor of such devised oath, but with further verbal 
alterations, it was enacted that the said last-mentioned 
oath should “ he interpreted, expounded, reputed, accepted 
and adjudged the very oath that the king’s Highness, 
the lords spiritual and temporal, and the commons of 
this present parliament meant and intended that every 
subject of this realm should he obliged and bounden to take 
and accept " (r). For refusing to take this substituted oath, 
More and Fisher — who were willing to swear to maintain 
the succession as settled bv parliament, but bad scruples 
as to t ho preamble of the oath denying the pope’s right of 
dispensation — were shortly after, while close prisoners in 
the Tower, and without being heard in their defence, 
attainted by Acts of Parliament of misprision of treason, 
and executed. 

•Shortly after the close of the preceding session, 1 ho news 
arrived in England of the pope's adjudication annulling 
Oranmer's sentence of divorce. This was followed bv a 
royal proclamation ordering “all manner of prayers, 
oracions, rubrics, canons, or mass-books, and all other books 
in churches, wherein the bishop of Rome is named, or his 
presumptions and proud pomp and authority preferred, 
utterly to he abolished, eradicated and rased out, and his 
name and memory to he never more (except in his 
contumely and reproach) remembered, hut. perpetually 
suppressed and obscured.” Parliament met after the proro- 
gation, on November 3, 1 534, and sat till the 18th of the 
following month. *1 (1) Its first Act was the famous Act of 
Supremacy. The king had already been recognised by 
convocation — under the terror of the praemunire — “ quan- 
tum per Christi licet Supremum Caput.” It was now 

( enacted (without the saving clause) that the king should 
he taken and reputed “ the only supreme head in earth of 
the Church of England called Anfjlira naJZccIc&ii 7, and shall 
have and enjoy, annexed and united to the imperial crown 
of this realm, as well the title and style thereof, as all 
honours, dignities, pre-eminences, jurisdictions, privileges, 


(e) 26 Hen. VIII. c. 2. 
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authorities, immunities, profits, and commodities, to the 
said dignity ot supreme head of the same church belonging 
and appertaining”; with full power to visit, reform, and 
correct all heresies, errors, abuses, offences, contempts and 
enormities which, by any manner of spiritual authority or 
jurisdiction, ought to be reformed or corrected (/). (2) The ^'V 1 ' lo . 
second Act of this session was that to which reference lias " 

already been made, as having been passed to justify retro- 
spectively the imprisonment of Sir Thomas More and 
Bishop Fisher, for not taking an oath, which it was now 
declared (/;) had been meant bv the legislature to be taken, 
although it had in fact prescribed a different oath. (3) By 
another Act the first-fruits and tenths of the annual First fn,itfl 
income of all ecclesiastical benefices— the payment of ihocrown? 
which to the pope had been stigmatised, in the third session 
of this parliament, as having arisen by an uncharitable 
custom against all equity and justice, and as being exacted 
only for lucre against all rights and conscience — were 
“ united and knit to the king’s imperial crown for ever ” (//). 

The destruction of the papal power, emoluments, and V,T ' 

influence in England, and the reduction of the national 
English Church under due subordination to the state, had 
now been accomplished. In its seventh and last session 
the Reformation Parliament commenced the “ second grand 
innovation in the ecclesiastical polity of England ” — the 
dissolution of the monasteries. All religious houses under Dissolution 
the yearly value of £200 were, to tlie number of 37G, sup- J^j* cr 
pressed by Act of Parliament, and all their property, real monasteries, 
and personal, given to the king, his heirs and assigns, “ to 
do and use therewith his or their own wills to the pleasure 
of Almighty God and the honour and profit of this 
realm ” (i). To prepare the way for this measure, Thomas 
Cromwell, the king’s chief minister and adviser since the 
death of Wolsev, had been appointed lord vicegerent of the 


• (/) 26 Hen. VIII. c. 1. 

(g) 26 Hen. VIII. c. 2. 

(/i) 26 Hen. VIII. c. 3. In the following session of parliament " for the 
entire and hearty love that his grace beareth to the prelates and other 
incumbents,” they were excused from the tenths in the same year that they 
paid their first-fruits. 27 Hen. VIII. c. 8. 

'•) 27 Hen. VIII. c. 28. 
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king in all matters ecclesiastical, and at his suggestion, 
commissioners were nominated to make a general visitation 
of the monasteries. The nature of their report, which 
formed the basis of the subsequent legislation, is accurately 
described in the preamble of the Act. “ Manifest sin,” it 
is recited, “ vicious, carnal, and abominable living, is daily 
used and committed amongst the little and small abbeys, 
priories and other religious houses of monks, canons, and 
nuns.” Amendment has been long tried, “ but their vicious 
living shamelessly increaseth and augmentetli.” It scarcely . 
admits of doubt that the commissioners conducted their 
investigations with unwarrantable harshness, and that their 
report is in particular cases exaggerated. It is a suspicious 
i circumstance that all the smaller monasteries — whose 
./ ’suppression was alone immediately contemplated— are 
described as vicious, while those whose incomes rose above 
the hard-and-fast lines of £200 a year are not only not 
blamed hut even praised. It looks very much as if the 
small and remote houses, having no one to speak in their 
favour, were condemned, while the larger, whose abbots 
could refute unfounded accusations by personal testimony 
from their seats in parliament, were conveniently spared 
till a more favourable opportunity. Yet there is no reason 
to doubt the substantial and general truth of the allegations 
of the commissioners. As religious houses were in general 
“ exempted from episcopal visitation, and entrusted with 
the care of their own discipline, such abuses had gradually 
prevailed and gained strength by connivance, as we may 
naturally expect in corporate bodies of men leading almost 
of necessity useless and indolent lives, and in whom very 
indistinct views of moral obligations were combined with a 
great facility of violating them.” And it is always to be 
remembered that the vices to which the report bears witness 
,c are not only probable from the nature of such founda- 
tions, but are imputed to them by the most respectable 
writers of preceding ages” (k). Archbishop Morton, fj 
under Henry VII., had obtained a bull from the pope for 
the reform of the English monasteries, in which many of J 
them were charged with dissoluteness of life; and the abbot 


(k) Hallam, Const. Hist., i. 70, 71. 
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of St. Albans was severely reprimanded by the same arch- 
bishop for the alleged scandalous vices of himself and his 
monks. In 1523, Cardinal Wolsey, as papal legate, com- 
menced a visitation of the professed as well as secular 
clergy, in consequence of the general complaint against 
their manners. He also set the example of diverting t lie 
revenues of these institutions to more useful purposes, 
by procuring from Rome the suppression of many convents 
in order to endow a new college at Oxford, which, after 
his fall, was more completely established under the name 
of Christ Church. Henry VIII. may have been chiefly 
actuated by greed of gain and by hatred to the monastic 
orders, who, as the special proteges of the papacy, were 
the most obstinate opponents of his ecclesiastical policy. 
Their widespread influence over the mass of the people 
rendered them dangerous enemies to a ruler whose conduct 
they disapproved. This is evidenced bv the insurrection in 
Lincolnshire and the great northern rebellion, styled by the 
insurgents the “ Pilgrimage of Grace,” which broke out on 
the suppression of the smaller monasteries, and was imputed 
to the 4 * solicitation and traitorous conspiracy of the monks 
and canons.” 

The rebellion having been ruthlesly stamped out (l), 
Henry ventured to dissolve the larger monasteries also, 
without encountering any open resistance from a terrified 
people. A few had already been held, contrary to 
every principle of the common law, to be forfeited to 
the crown by the attainder of their abbots for high 

(/) On February 22, 1537, after the rebels in the north had dispersed, the 
king wrote to the Duke of Norfolk : " Forasmuch as our banner is out- 
spread and displayed, by reason whereof, till the same shall be closed 
again, the course of our laws must give place to the ordinances and statutes 
martial, our pleasure is that before you close up our said banner again, 

. you shall in any wise, cause such dreadful execution to be done upon a good 
number of the inhabitants of every town, village, and hamlet, that have 
offended in this rebellion, as well by the banging of them up in trees, as 
by the quartering of them, and the setting of their heads and quarters in 
every town, great and small, and all such other places, as they may be a 
fearful spectacle to all other hereafter that would practise any like matter : 
which we require you to do without pity or respect, according to our former 
letters." The duke was also to " cause all the monks and canons that be in 
anywise faulty, to be tied up, without further delay or ceremony, to the 
terrible example of others; wherein we think you shall do unto us high 
service." 
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high treason. The rest were all surrendered, practically 
under duress. It only remained for parliament to ratify 
the king’s title under the surrenders and forfeitures, in 
order to obviate any objection on the score that as all the 
members of a foundation possessed only life-interests in 
the property, they could not, either singly or collectively, 
confer anything more on the sovereign. An Act was 
accordingly passed, which, after hypocritically reciting 
that the abbots, priors, abbesses, and prioresses had made 
surrender, “ of their own free and voluntary minds, good- 
wills, and assents, without constraint, coaction, or com- 
pulsion,” vested in the king and his heirs for ever all the 
property, real or movable, of the religious houses which 
had been already or might be hereafter dissolved, sup- 
pressed, surrendered, or had or might by any other means 
come into the hands of the king (wi). 

However harsh and unjust may have been the mode in 
which, to use a modern phrase, the “ disestablishment an 
disendowment ” of the monasteries was carried out, it was 
a measure politic in itself, supported by the precedents 
of the Knights Templars under Edward II. and of the 
alien priories under Henry V., and fraught with benefits 
to the English nation. Dallam has well remarked how in 
manv persons the violence which accompanied this £ ,eu 
revolution excites “so just an indignation, that they either 
forget to ask whether the end might not have been reach eu 
by more laudable means, or condemn that end itself either 
as sacrilege, or at least as an atrocious violation of the 
rights of property.” But this is not only to ignore © 
inherent right of the supremo authority of parliament to 
Confiscate any property, private or corporate, lav o 
'ecclesiastical, for reasons of which it is itself the so e 
(judge, but also to lose sight of the important distinction 
between private property and corporate property wi 
respect to the justice and expediency of their confiscation. 
“The law of hereditary succession,” continues Hallam, 
“ as ancient and universal as that of property itself, t © 
law of testamentary disposition, the complement of t e 


i 


(m) 31 Hen. VIII. c. 13. 
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former, so long established in most countries as w» seem 
a natural right, have invested the individual possessor of 
the soil with such a fictitious immortality, such anticipated 
enjoyment, as it were, of futurity, that his perpetual 
ownership could not be limited to the term of his own 
existence, without what he would justly feel as a real 
deprivation of property. Xor are the expectancies of 
children, or other probable heirs, less real possessions, 
which it is a hardship, if not an absolute injury, to defeat. 
Yet even this hereditary claim is set aside bv the laws of 
forfeiture, which have almost everywhere prevailed. But 
in estates held, as we call it, in mortmain, there is no 
intercommunity, no natural privity of interest, between 
the present possessor and those who may succeed him: 
and as the former cannot have any pretext for complaint, 
if, his own rights being preserved, the legislature should 
alter the course of transmission after his decease, so neither 
is any hardship sustained by others unless their suc- 
cession has been already designated or rendered probable. 
Corporate property, therefore, appears to stand on a very 
different footing from that of private individuals; and 
while all infringements of the established privileges of the 
latter are to bo sedulously avoided, and held justifiable 
only by the strongest motives of public expediency, we 
cannot but admit the full right of the legislature to new- 
mould and regulate the former, in all that does not involve 
existing interests, upon far slighter reasons of convenience. 


If Henry had been content with prohibiting the profession 
of religious persons for the future, and had graduallv 
diverted their revenues instead of violently confiscating 
them, no protestant could have found it easy to censure his 
policy M (ft). 

The vast wealth which accrued to the crown bv the 
dissolution of the monasteries might have rendered the of lhc church 
king, had he been able to retain it, independent of the 1,ropcrty * 
commons. But he was obliged to bribe all around him, 
to acquiesce in, and maintain a measure, the accomplish- 
ment of which had been attained not without great hazard 
and difficulty. Some portion was expended on public 




Distribution 


(n) Const. Hist., i. 74, 75. 
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works anrl on the foundation of six new bishoprics, but 
the greater part was distributed among the nobles and 
gentry, either as gifts or by sale at low prices. The results 
of this policy were:^(l) the new owners of monastic lands 
were engaged by the strongest ties of private interest to 
oppose the re-establishment of the papal dominion in 
England; (2) the territorial aristocracy were strengthened 
by the large infusion of wealth amongst the newly elevated 
and the more ancient but decayed families; and (3) land was 
rendered to a muc h greater extent than formerly an article 
of commerce. In connection with this latter result, it is 
remarkable that the very next year after the passing of the 

Act for the dissolution of the larger monasteries witnessed 
the, enactment of a goodly array of laws to facilitate tie 
transfer and enjoyment of real property, a circumstance 
wliicli can scarcely l>e regarded as fortuitous («)• 

Henry had now been completely victorious in his contest 
with the pope; and the English clergy were so humbled 
and intimidated that they dared not offer any open re- 
sistance to the royal will. So far as he had advanced 
on the road of ecclesiastical reform, with the single 
exception of the confiscation of the monasteries, the king 
had probably been heartily supported by a majority » 
the nation. Hut there was a growing minority who were 
eagerly desirous of essential changes in religious fait'- 
With these Henry had no sympathy. Concurrent y wi 
the series of political and legal changes which had been 
effected in the ecclesiastical system, severe measures o 
repression had been taken against the holders of heretica 
doctrines, and many had from time to time suffered tor 


(o) A. Amos. lieformation Parliament, p. 313. Mr. Amos e ^. |ls; 
among the real property legislation of this year the statu es 
of limitations; of fines; for conveyance of tithes; for lessees i ‘ 

in tail; for executions upon lands: for partitions; for disseisins; for R ‘ f 
of reversions; and for buying of titles. Another indirect consequence 
the partition of the church lands among the laity was to promo e 
extinction of villeinage. Sir Thomas Smith in h:s Commonweal 
England (p. 3. c. 10) tells us that the clergy, while impressing U P° 
laity the duty of manumitting their villeins “ had a scruple in consci ^ 
to impoverish and despoil the church so much as to manumit s" r . 

were bound to their churches, or to the manors which the churcb 
gotten,*’ but "the monasteries coming into temporal men's hands 
been occasion that now they (the villeins) be almost all manumitted. 
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their opinions. In his new character of supreme head of 
the church, Henry now determined to vindicate its 
doctrinal orthodoxy by imposing on his people a com- 
pulsory belief in all the leading doctrines of the Roman 
Church. By the “Statute of the Six Articles,” as it is 
commonly called, it was affirmed : 1' That in the Eucharist 
there is really present the natural body of Christ, under 
the forms, but without the substance, of bread and wine. 
2. That communion in both kinds is not necessary to 
salvation. 3. That priests may not marry by the laws of 
God. 4. That vows of chastity ought to be observed. 
5. That private masses ought to be retained in the English 
Church. 6. That auricular confession is expedient and 
necessary, and ought to Ik* retained. Tbe penalties for 
writing, preaching, or disputing against these articles 
were: Against the first article, death as a heretic, without 
the option of abjuring; against the other five, the usual 
penalties of felony. The Act also declared the marriages 
of priests or nuns utterly void, ordered any such who were 
married to be immediately separated, and pronounced their 
future cohabitation to be felony. Lastly, persons con- 
temptuously refusing to confess at the usual times, or to 
receive the sacrament, were, for the first offence, to be 
fined and imprisoned; and for the second, to suffer the 
punishment of felony (p). 

1 In some other respects Henry was induced by Cromwell 
and Cranmer to favour protestant doctrines.^ An English 
translation of the Bible was directed to be set up in each 
parish church for the use of the people (q ) ; and in the 
“ Institution 99 and “ Necessary doctrine and erudition of a 
Christian man ” — books published by royal authority- 
explanations were given which, “ if they did not absolutely 
proscribe most of the ancient opinions, threw at best much 
doubt upon them, and gave intimations which the people, 
now become attentive to these questions, were acute enough 
to interpret ” (r). 

(p) 31 Hen. VIII. c. 14, " An Act abolishing diversity in opinions." 

(q) In 1543, by an Act for the advancement of true religion " (34 Hen. 
VIII. c. 1), the liberty formerly granted of reading the Bible was restricted. 

(r) Hallam, Const. Hist., i. 82. 
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The actual reformation in religion was established in 
the early pari of the reign of Edward VI., mainly through 
the instrumentality of ('ramner and the protector Somer- 
set. The first Act of Edward’s first parliament (which met 
on November 4, 1 -"> 4 7 ) directed the sacrament of the altar 
to be administered in both kinds, as being agreeable to 
primitive usage (.*). In the following year was passed the 
** Act tor Uniformity of Service and Administration of the 
Sacraments, *' ordaining that the “order of divine 
worship," contained in the JJook of Common Prayer which 
had been drawn up by a committee of bishops and oilier 
divines appointed lor that purpose, should in future he the 
only one to be used by all ministers in any cathedral, 
palish, or other clmrcli (/). In the same session, the 

is; l r.<l\\ . VI. < . l. An Art again*! such as shall nnrcverently speak 
against* t lie sacrament of the ahar. and of flic receiving thereof under both 


kinds.” 

2 s\ 3 Kdw. VI. r. 1. The penalties for refuting to iim. or speaking or 
writing in derogation of. I lie I to. k of Common Prayer, were, for the nrsi 
or second offence, fine; .or the third, forfeiture of goods and imprison- 
ment for life. In I.VV2, .i second Act of I’niformity (5 & 0 Bdw. VI. c. n 



- '"n — — ^ * w .I i a 

reign hv translation* of Lutheran pamphlets, and seem to prove 
direct utilisation of the Mo**rnbic Liturgy by Cranmcr was inconceivable, 
on the contrary, that, although the utilisation of the Greek Liturgy a 
coiniiicnccmcnt prayer to the Sacrament of the Holy Communion was p • 
able, vet. with thin exception, the whole of the English Liturgy ]” u ® . 
regarded as belonging to the category of North German Lutheran wurg. 
and as having hern fashioned after them: in short, an adaptation ot 
Sariitn ritual to North German models. The authors of the woric 
question refer to the possibility that the Liturgy was issued ready-maac 
the Government, without its having been sanctioned by any proper ' ^ 

stituted hodv of the clergy. The ritual of the Church of England, bolt) * 
regards the ornaments of the Church and the dresses and position 01 
officiating minister, are derived from the following sources : custom 
usage, the canons of the Church and statutes of the realm (sec Philhmor . 
Eccl. Law. 2nd cd.. vol. i., pp. 700. 707). The question whether there is 
common law of the Church, unwritten, living by usage though ex P r j fS \ 
by judicial decisions, is fully considered in the book referred to, an< 
conclusion arrived at is that there is a common law of the Church, thn • 
rubrics are not exhaustive, and that from the mere silence of a ru Tl j- 
positive prohibition cannot in all cases he inferred. See Liddell v. 
11850). It Mo. P. C. 1 : and Martin v. Mackonochie (1808), L. B. 2 A • 
and Eccl. 116. Phillimore (op. cit .) treats of the general law of tn 
Western Church as to matters of ritual, and adds (p. 705) that 
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marriage of priests was declared lawful (//); and shortly 
afterwards images and pictures of saints in rluirclies were 
ordered to be destroyed (.r). But these changes were not 
carried out without considerable opposition from a part 
of the nation. Insurrections of a serious nature broke out 
in Devonshire, Norfolk, and several other counties; and 
religious persecution, “ the deadly original sin of the 
reformed churches,” was employed as vigorously, if not 
so extensively, as in the succeeding reigns of Mary and 
Elizabeth. 

During the short reign of Mary the papal religion was 
completely re-established, probably with the entire ap- 
proval of a large portion, if not of a majority, of the 
nation, for whom the progress of the reformation doctrines 
had been too precipitate. All the laws made against the 
supremacy of the see of Rome, since the 20th year of 
Henry VIII., were formally repealed (y) ; but it was found 
impossible to restore the ecclesiastical property in the 
hands of subjects; and even the bill for restoring to 
the church the first-fruits and impropriations in the 
queen’s hands was passed not without difficulty. The cruel 
and widespread persecution of the protestants under Mary, 
far from eradicating the reformed faith, was instrumental 
in promoting it. The abhorrence and disgust excited in 
the people against Mary and the Roman hierarchy were 
extended to the doctrines which they professed. “ Many,” 
remarks Hal lam, “ are said to have become protestants 
under Mary, who, at her coming to the throne, had retained 

argument of the continuity of the Church of England, from the period of 
itu first foundation in England to present times, can be stronger than that 
which is derived from the structure, order and contents of the Prayer Book." 
Cf. also Talbot, Modern Decisions on Ritual (1894). See infra, p. 421, 
and note. 

(«) 2 k 3 Edw. VI. c. 21. 

(x) 3 & 4 Edw. VI. c. 10. 

(' V ) 1 & 2 Phil, and Mary, c. 8. repealing " all statutes, articles, and 
provisions made against the See Apostolic of Rome, since th e 20th year of 
King Henry VIII., and for the establishment of all spiritual and ecclesi- 
astical possessions and hereditaments conveyed to the laity." The pre- 
amble recites that " much false and erroneous doctrine hath been taught, 
preached and written, partly by divers the natural-born subjects of this 
realm and partly being brought in hither from sundry other foreign 
countries, had been sown and spread abroad witbin the same." 
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the contrary persuasion. And the strongest proof of this 
may be drawn from the acquiescence of the great body of 
the kingdom in the re-establishment of protestantism by 
Elizabeth, when compared with the seditions and discontent 
on that account under Edward ” (z). 

iz) Const. Hist., i. 107. Cf. Gneist, Hist. Engl. Const., p. 488: 
" Chastened by severe trials and strengthened by faith, enlightened 
by examination of the Holy Scriptures (now no longer closed to 
tho laity), the protestant religion now strikes its roots firmly into 
the heart of the people, attains, by a careful revision of the Prayer Book, 
the liturgy, and the ritual, a form sympathetic and intelligible to the great 
majority of the English community, and thus renders possible the re-estab- 
lishment of a united elmrrh in a united nation." Sec also Vaughan, 
Revolutions in English History. For the relation of the English Church 
to other Christian churches, cf. F. Makower, Die Yerfassung der Kirche 
in England (Berlin. 1894). pp. 183 203. 
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CHAPTER XII. 

REIGN OF ELIZABETH. 

The reign of Elizabeth spans a period of very great 
political and religious ferment throughout Europe. It is 
the glory of this great queen that by her courage and 
wisdom, aided by the able policy of her statesmen, Cecil, 

Nicholas Bacon, and Walsingham, she safely guided the 
nation through a sea of troubles, foreign and domestic, 
and achieved for England a position in the foremost rank 
of European monarchies. In commercial and naval 
enterprise, in every branch of material prosperity, the 
country advanced with sure and rapid strides, while 
literature was adorned by the writings of Shakespeare, 

Spenser, Sidney, Hooker, and Jewel. But of constitutional 
progress, during the greater part of Elizabeth’s reign there 
is little to be recorded. From her father she had inherited 
the arb itrary Tudor notions of the royal prerogative. 

H er government w as eminently despo tic b oth in church 
and state; and it was only at intervals that the gradually 
developing spirit of liberty manifested itself in the House 
of Commons (a). 

A brief consideration of the principal features of Ecclesias- 
Elizabeth’s ecclesiastical policy — so important in its ^ElKIabeth 
influence on later English constitutional history — will 
appropriately precede a discussion of the civil government 
during her reign. 

The first care of Elizabeth’s first parliament — which met 
on January 23, 1559, about two months after her accession 
to the throne — was to restore the constitution and liturgy 
of the national church to nearly the same state in which 

(a) For this, and the following reign, see G. W. Prothero, Select Statutes 
and other Constitutional Documents illustrative of the reigns of Elizabeth 
and James I. (Clarendon Press, 1906). 
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Edward VI. had left them at his death. This was effected 
by the statutes commonly known as the Acts of Supremacy 
and Uniformity. Bv the Act of Supremacy, the statute 
of Philip and Mary (1 & 2 Phil, and Mary, c. 8), which 
had generally repealed all the previous statutes affecting 
religion, was abrogated — thus reviving the laws of King 
Henry VIII., which established the ecclesiastical supremacy 
of t ho crown. 


It was also particularly enacted: (1) That no foreign 
prince, person, prelate, state or potentate, spiritual or 
temporal, shall use, enjoy, or exercise any manner of 
power, jurisdiction, superiority, authority, pre-eminence, 
or privilege, spiritual or ecclesiastical, within this realm, 
or the dominions thereof. (2) That such jurisdictions, 
privileges, superiorities, pre-eminences, spiritual and 
ecclesiastical, as by any spiritual or ecclesiastical power 
or authority hath heretofore been, or may lawfully be, 
exercised or used for the visitation of the ecclesiastical 
state and persons, and for reformation, order, and cor- 
rection of the same, and of all manner of errors, heresies, 
schisms, abuses, offences, contempts and enormities shall 
for ever he united and annexed to the imperial crown of 
this realm. (3) All heneficed ecclesiastics, and all judges 
justices, mayors, and other laymen holding office under 
the crown, were required to take the oath of supremacy 
and allegiance, on pain of forfeiting their benefices or 
offices (b). (4) Any person maintaining the spiritual or 
temporal jurisdiction of any foreign prince or prelate 
should, for the first offence, forfeit all his property real 


(fc) This oath, which remained unaltered till the Revolution, was thus 
worded : “ I. A.B.. do utterly testify and declare in my conscience that the 
queen’s highness is the only supreme governor of this realm, and of all other 
her highness's dominions and countries, as well in all spiritual and ecclesi- 
astical things or causes, as temporal; and that no foreign prince, person, 
prelate, state or potentate hath or ought to have any jurisdiction, power, 
superiority, pre-eminence, or authority, ecclesiastical or spiritual, witbm 
this realm; and therefore I do utterly renounce aDd forsake all foreign 
jurisdictions, powers, superiorities, and authorities, and do promise that 
from henceforth I shall bear faith and true allegiance to the queen 6 
highness, her heirs and lawful successors, and to my power shall assist 
and defend all jurisdictions, pre-eminences, privileges, and authorities, 
granted or belonging to the queen’s highness, her heirs and successors, 
or united or annexed to the imperial crown of this realm.” 
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and personal; for the second, incur t lie penalties of 
praemunire; and for the third offence, suffer death as a 
traitor. (5) The queen was also empowered to execute the 
ecclesiastical jurisdiction of every kind vested in her by 
the Act by means of commissioners appointed under the 
great seal for such time as she should direct (c). It 
was this last provision which gave statutory authority to 
the famous High Commission Court (cc), which became a ol 
powerful instrument of oppression in the hands of the ConmiiRsion. 
crown until abolished by the Long Parliament under 
Charles I. 

By the Act of Uniformity, (1) the re vised Book of Act of 
Common Praye r as established by Edward VI. in 1552, JrTy 0r "" ,y ’ 
was, with a few alterations and additions, revived and 
confirmed. (2) Any parson, vicar, or other minister, 
whether bencficed or not, wilfully using any but the 
established liturgy was to suiter, for the first offence, six 
months’ imprisonment, and if bencficed, forfeit the profits 
of his benefice for a year; for the second offence, a year’s 
imprisonment; for the third, imprisonment for life. (3) All 
persons absenting themselves, without lawful or reasonable 
excuse, from the service at their parish church on Sundays 
and holydays, were to be punished by ecclesiastical censures 
and a fine of one shilling for the use of the poor (d). 

By another Act of the same session, first-fruits and First-fruits 
tenths, which the preamble states the late queen had given stored 1 to 
up, “ upon certain zealous and inconvenient respects, ” were the crown, 
again vested in the crown, in order to lessen “ the .huge, 
immeasurable and inestimable charges of the royal 
estate ” (e). Such religious houses as Queen Mary had 
re-founded were suppressed, and their property also given 
to the crown (/). 

(c) Eliz., c. 1, " An Act restoring to the Crown the ancient jurisdiction 
over the 6tate ecclesiastical and spiritual, and abolishing all foreign power 
repugnant to the same." Prothero Documents, 1 seq . ; Tanner, Docu- 
ments, 130 seq. 

(cc) Cf. infra, p. 423. 

(d) 1 Eliz. c. 2, " An Act for the Uniformity of Common Prayer and 
Divine Service in the Church, and Administration of the Sacraments.’' 

Prothero, 13; Tanner, 136. 

(e) 1 Eliz. c. 4; Prothero, 22. 

(/) 1 Eliz. c. 24; Prothero, 27. 
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In 1563 the Articles of the English Church, forty-two in 
number, originally drawn up in 1551 under Edward VI., 
were revised in Convocation, and reduced to their present 
number, thirty-nine; but it was not until 1571 that 
they were made binding upon the clergy by Act of 
Parliament (//). 

These changes in religion were not effected without con- 
siderahle opposition in the House of Lords, nine temporal 
peers and all the bishops having protested against the 
Bill of Uniformity establishing the Anglican liturgy; the 
commons, on the contrary, far from offering any opposition, 
were throughout Elizabeth’s reign anxious for further 
reforms. 

Tlu* formularies of the national church thus finally 
established, appear to have been designedly framed in a 
Comprehensive spirit, so as to avoid giving offence to the 
(moderate men of l>oth the religious parties in the state. 
With reference to this peculiar character of the reformed 
national church as a compromise between the extreme 
parties of the old and new theology, Lord Macaulay has 
remarked : “ She occupies a middle position between the 
churches of Pome and Geneva. Her doctrinal confessions 
land discourses, composed by profestants, set forth prin- 
ciples of theology in which Calvin or Knox would have 
(found scarcely a word to disapprove. Her prayers and 
(thanksgivings, derived from the ancient breviaries, are 
(very generally such that ('ordinal Fisher or Cardinal Pole 
might have heartily joined in them. . . . Nothing, how- 
ever, so strongly distinguished the Church of England 
from other churches as the relation in which she stood to 
the monarchy. The king was her head. The limits of the 
authority which he possessed, as such, were not traced, and 
indeed have never vet been traced, with precision. . • • 
What Henry and his favourite counsellors meant, at one 
time, by the supremacy, was certainly nothing less than 
the whole power of the kevs. Tile king was to be the 
pope of his kingdom, the vicar of God, the expositor of 
catholic verity, the channel of sacramental graces. He 
arrogated to himself the right of deciding dogmatically 


( g ) 13 Eliz. c. 12 ; Protbero, 64. 
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'vliat was orthodox doctrine and what was heresy, of 
drawing up and imposing confessions of faith, and of 
giving religious instruction to his people. lie proclaimed 
that all jurisdiction, spiritual as well as temporal, was 
derived from him alone, and that it was in his power to 
confer episcopal authority, and to take it away. . . . 
According to this system, as expounded by Cranmer, the 
king was the spiritual as well as the temporal chief of the 
nation. In both capacities his highness must have 
lieutenants. As he appointed civil officers to keep his seal, 
to collect his revenues, to dispense justice in his name, so 
he appointed divines of various ranks to preach the gospel, 
and to administer the sacraments. . . . These opinions 
the archbishop, in spite of the opposition of less courtly 
divines, followed out to every legitimate consequence. He 
held that his own spiritual functions, like the secular 
functions of the chancellor and treasurer, were at once 
determined by a demise of the crown. When Henry died, 
therefore, the primate and his suffragans took out fresh 
commissions, empowering them to ordain and to govern the 
church till the new sovereign should think fit to order 
otherwise. . . . These high pretensions gave scandal to 
protestants as well as to catholics and Elizabeth “ found 
it necessary expressly to disclaim that sacerdotal character 
which her father had assumed, and which, according to 
Cranmer, had been inseparably joined, by divine ordinance, 
to the regal function (7t). . . . The queen, however, still 
had over the church a visitatorial power of vast and un- 
defined extent. . . . By the royal authority alone, her 
prelates were appointed. By the royal authority alone 
her convocations were summoned, regulated, prorogued 
and dissolved. Without the royal sanction her canons 
had no force. One of the articles of her faith was that 
without the royal consent no ecclesiastical council could 
lawfully assemble. From all her judicatures an appeal 

(h) The 37th article of religion, framed under Elizabeth, declares in 
emphatic terms, that the ministering of God’s Word does not belong to 
princes. The title of “ Head of the Church,” after being used by Henry 
VIII., Edward VI., and for a short time by Mary also, was given up 
by the last of these sovereigns, and has not since been assumed by the 
Crown. 



410 


ELIZABETH. 


Oath of 
supremacy 

and the 
clergy. 


Persecuting 

statutes. 


lay, in the last resort, to the sovereign, even when 
the question was whether an opinion ought- to be accounted 
heretical, or whether the administration of a sacrament 
had been valid. Nor did the church grudge this extensive 
power to our princes. . . . All her traditions, all 
her tastes, were monarchical. Loyalty became a point 
of professional honour among her clergy, the peculiar 
badge which distinguished them at once from calvinists 
and from papists. Both the calvinists and the papists, 
widely as they differed in other respects, regarded with 
extreme jealousy all encroachments of the temporal 
power on the domain of the spiritual power. Both 
calvinists and papists maintained that subjects might 
justifiably draw the sword against ungodly rulers. In 
France, calvinists resisted Charles IX.; papists resisted 
Henry IV.; both papists and calvinists resisted Henry HI- 
In Scotland calvinists led Mary captive. On the north 
of the Trent papists took arms against the English throne. 
The Church of England meantime condemned both 
calvinists and papists, and loudly boasted that no dut\ 
was more constantly or earnestly inculcated by her than 
that of submission to princes” (?). 

When the oath of supremacy was tendered to the bishops, 
one only, Kitchin of Llandaft, was prevailed upon to take it; 
the rest, on refusal, were deprived of their sees (k). But 
the general body of the beneficed clergy, with the exception 
of a very small number, acquiesced in the new order o 
things and retained their livings (J). 

Throughout her reign it was the constant policy o 
Elizabeth to maintain her ecclesiastical supremacy, and to 
enforce outward conformity with the religion establishe 


fi) Macaulay, Hist. Eng., i. 44-49. . 

<fc) It happened that ten sees were vacant at Elizabeth's accession, a 
fifteen more were vacated by the bishops who refused the oath of 6uprema y- 
Matthew Parker, who had been chaplain to Queen Anne Bolcyn, was cons 
crated Archbishop of Canterbury, December 17. 1559, and before the t 
of 1562 all the sees, except Oxford, were filled up by men eminent for tnei 
zeal in the protestant cause, many of whom had been exiles during 1 
Marian persecution. - 

(/> Out of a body of nearly 9.000 only about 180 resigned their benenew 
or were deprived. Sec Tanner. Document*. 136. n. 2. C/. also Pol,ar “’ 

Political History, p. 218. who estimates the number of beneficed clergy 
who lost their preferments considerably higher. 
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by law. This policy, which is expressed in a series of 
persecuting and disabling Acts against lloman catholics 
and protestant sectaries, continued as a marked feature of 
our system of government for more than two centuries. 

The church and the throne mutually supported each other 
against the advocates of civil and religious freedom, and 
to the heat of political contests was added the bitterness 
of theological hatred. 

The first attack upon the Romanists was made bv a .\ci ..f isb.i 
statute passed in 1563, “ for the assurance of the queen’s 
majesty’s royal power over all estates and subjects within 
her highness’ dominions.” The preamble recites the 
“ perils, dishonours, and inconveniences ” that have 
resulted from the usurped power of the see of Rome, and 
“ the danger by the fautors of the said usurped power, 
at this time grown to marvellous outrage and licentious 
boldness, and now requiring more sharp restraint and 
correction of laws than hitherto in the time of the 
queen’s majesty’s most mild and merciful reign, have 
been had, used, and established.” It was therefore en- 
acted: (1) VThat the penalties of praemunire should be* 
incurred by all who maintained the authority of the pope) 
within the realm. ^(2) That the bishops and commissioners* 
to be appointed under the great seal should have power] 
to tender the oath of supremacy to, and that the same* 
should be taken by, all ^persons who had ever been ad- 
mitted into holy orders or to any degree in the universities; 
all schoolmasters and public and private teachers of 
children; and all barristers, attorneys, officers of the Inns 
of Court, and other persons engaged in the execution of 
the law. The penalty for the first refusal of this oath 
was that of praemunire, but if, after three months, there 
was a second tender and refusal, the offence was made high 
treason. *f3) Every member of the House of Commons was 
to take the oath before entering upon his parliamentarjj 
functions; but it was not to be tendered to the temporal* 
peers, in whom, although many of them were still Roman 
catholics, the queen declared her full confidence (to). 


(m) 5 Eliz. c. 1; Prothero, Documents, 39 — 41. 
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This severe statute excited some opposition in both 
Houses of Parliament. In the Upper House, Lord Montagu 
delivered a speech against it which is characterised by 
great liberality and tolerance, virtues which in that age 
were rarely advocated by any party except when itself 
the object of persecution. “ This law,” said Lord Montagu, 
“ is not necessary; forasmuch as the catholics of this realm 
disturb not, nor hinder the public affairs of the realm, 
neither spiritual nor temporal. They dispute not, they 
preach not, they disobey not the queen, they cause no 
trouble nor tumults among t he people. So that no man 
can say, that thereby the realm doth receive any hurt or 
damage by them. They have brought into the realm no 
novelties in doctrine and religion. This being true and 
evident, as it is indeed, there is no necessity why any 
new law should be made against them. ... I do entreat, 
he continued, “whether it ho just to make this penal 
statute to force the subjects of this realm to receive and 
believe the religion of the protestants upon pain of death. 
This I say, i< a thing more un just. . . . For this repugneth 
to the natural liberty of man’s understanding. For under- 
standing may he persuaded, but not forced.” He concluded 
by pointing out the danger of driving the catholics to 
forcible resistance: “ Tt. is an easy thing to understand tliat 
a thing so unjustly, and so contrary to all reason and liberty 
of man, cannot he put in execution but with great incom- 
modity and difficulty. ... To be still and dissemble may 
be borne and suffered for a time; to keep his reckoning 
with God alone; but to bo compelled to lie and to swear, 
or else to die therefor, are things that no man ought to 
suffer and endure. And it is to be feared, rather than 
to die, they will seek how to defend themselves; whereby 
should ensue t lie contrary of that every good prince and 
well-advised commonwealth ought to seek and pretend, 
that is, to keep their kingdom and government m 
peace 99 (n). This reasoning seems to have produced some 
effect on the government, although it did not prevent the 
passing of the statute. Archbishop Parker privately 
instructed the bishops to use great caution in tendering 


(n) Strype, Annals of the Reformation, i. 29G-7. 
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the oath of supremacy under the Act, and never to do so 
the second time, on which the penalty of treason might 
attach, without his previous authorisation. Some time 
afterwards, however, Horne, Bishop of Winchester, in- 
discreetly giving vent to his indignation against Bonner, 
the deprived Bishop of London, who was specially 
obnoxious on account of the prominent part taken by him 
in the Marian persecution, indicted him for refusing to 
take the oath of supremacy. On his trial, Bonner pleaded 
that Horne was not a lawful bishop, and therefore had no 
authority to tender the oath. The prosecution was now 
dropped; Bonner was suffered to return to his prison in 
the Marshalsea, where he had been confined since the 
accession of the queen ; and as soon as Parliament was 
re-assembled, an Act was passed declaring the consecration The Bishop, 
of the archbishops and bishops, as practised since the Act * 
queen’s accession, “ good, lawful, and perfect ” (o). 

Eight years elapsed before further legislation was The Roman 
directed against the Homan catholics; but in the meantime Cfttbo,ica 
several circumstances had occurred, which rendered them dhTlSyaUy ° f 
specially obnoxious to the government not merely as being 
opponents of the established religion, but as tainted with 
disloyalty to the queen. At first the catholics generally 
had attended church, and yielded an apparent conformity 
to the English service; but in 1563, the Coun cil of Tren t A 
in its last session, pronounced a condemnation of suclil 
outward conformity. This censure was industriously! 
circulated throughout England by William Allen (p) and 
other priests, who now ventured to return from the 

(o) 8 Eliz. c. 1. Tho only irregularity in the consecration of the bishops 
had consisted in the use of the ordinal of Edward VI. before it had been 
legally reestablished. As the pro-reformation [Sarum] ordinal had 
been abolished, and that of Edward VI. was not yet re-established, there 
existed at the time no form of consecration prescribed by the English law. 

(p) Allen had been principal of St. Mary Hall, Oxford, in Mary’s reign, 
and had gone into exile at Louvain in 1561. He founded a seminary at 
Douay, where catholics of the best English families were sent to be 
educated, and whence a constant succession of priests passed into England, 
not only to look after the spiritual welfare of the Romanists, but to 
intrigue against the government. Allen was made a cardinal in 1587, 
put hie signature to an admonition in favour of the projected 8panish 
Armada, and was rewarded by Philip n. with the Archbishopric of 
Mechlin. He died in 1594. Lingard, Hist. Eng., vi. 331, 499, 706. 
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volunfarv banishment into which they had gone on the 
death of Queen Mary. The Romanists, in consequence, 
began to decline attendance at church; and many withdrew 
abroad, where they formed centres of disaffection, in 
which plots were constantly being hatched against Queen 
Elizabeth. 

The relations of Elizabeth towards her Roman catholic 


subjects were also materially affected by the special 
character of her title to the throne, and the uncertainty 
in which the succession was involved — an uncertainty 
which was increased by her repeated refusals to marry, 
or to agree to a parliamentary appointment of a successor. 
The queen's title to the throne depended absolutely on an 
Act of Parliament (35 lien. VIII. c. 1), by which the 
crown had been settled upon her. She had also been 
nominated in the succession, alter her sister Mary, by 
her father’s will, and her title bad been ratified by the 
Act passed immediately after her accession (1 Eliz. e. 3). 
Her right to the crown was therefore based upon the best 
of all titles, the will of the people expressed by their 
representatives in parliament. Rut the natural prejudice 
of most of the Roman catholics in favour of a monarch 
of their own religion, coupled with the preference felt >y 
many for a strictly hereditary over a purely parliamentary 
title, led them to regard the Queen of Scots, g ia ^ 
daughter of Ilenrv VITl.’s elder si<ter Margaret, as having 
a prior right to the throne during Elizabeth’s lil<\ an 
in any case as its presumptive heir after her decease. 

Under the provisions of Henry’s will -executed under 

parliamentary authority— the succession in remainder w 
vested in the House of Suffolk to the postponement, H 
exclusion, of the Scottish line. But the harsh and unjust 
condemnation of Lady Catherine Grey’s private mania 
with the Earl of Hertford, which Elizabeth s jeal 
humour procured to he pronounced early in her * 

cast a doubt upon the legitimacy of the protestant me 
Suffolk, and thus strengthened the hopes of the catholic 
adherents of Mary of Scotland. So early as 1563, Edmun 
and Arthur Role, nephews of the late cardinal, were trie 
and convicted of high treason on a charge of designing 
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to set the Queen of Scots on the throne and to re-csfhhlish 
Romanism in England. In 1568, Marv, having been 
driven from her throne, in a great measure owing to the 
intrigues of Elizabeth’s ministers with the Scottish mal- 
contents, escaped into England, only to endure a long 
imprisonment ending in a violent death. Her presence 
on English soil revived the hopes of the Romanists. Plots 
were formed for her liberation, for the invasion of England 
by Spain, and for the re-establishment of the Roman rite. 
In 1569 the Duke of Norfolk, the greatest and richest 
subject in England, was concerned in an extensive con- 
spiracy, involving the deposition of the queen, his own 
marriage with Mary of Scotland, and the invasion of the 
kingdom by the Duke of Alva (q). Later in the same year 
the Earls of Northumberland and Westmoreland took up 
arms in the north, with the design of restoring the old 
religion; and at the beginning of 1570, Pope Pius V., 
who had secretly instigated this insurrection, published his 
celebrated bull, excommunicating and deposing Elizabeth, 
and absolving all her subjects from their oaths of fidelity 
and allegiance (r). 

As soon as parliament met, in April 1571, two statutes 
were passed in reply to the pope’s bull, and as a precaution 
against fresh attempts on the part of Mary’s partisans, 
liy the first of these: (1) It was made high treason to 
affirm that the queen was a heretic, schismatic, tyrant, 
infidel, or usurper of the crown; or that the common law, 
until altered by parliament, ought not to bind the right 


Hull of 
I’ius V. 


1570 . 


Acts of 1571. 


(q) He was convicted of treason and executed in 1572. Supra, p. 356. 

(r) " The bull of Pius' V.,** observes Hallam (Const. Hist., i. 137), " far 
more injurious in its consequences to those it was designed to serve than to 
Elizabeth, forms a leading epoch in the history of our English catholics. 
It rested upon a principle never universally acknowledged, and regarded 
with much jealousy by temporal governments, yet maintained in all coun- 
tries by many whoso zeal and ability rendered them formidable — the right 
vested in the supreme pontiff to depose kings for heinous crimes against the 
Church. Ono Felton affixed this bull to the gates of the Bishop of London's 
palace, and suffered death for the offence. So audacious a manifestation of 
disloyalty was imputed with little justice to the catholics at large, but 
might more reasonably lie at the door of those active instruments of Rome, 
the English refugee priests and jesuits dispersed over Flanders, and lately * 
established at Douay, who were continually passing into the kingdom, not 
only to keep alive the precarious faith of the laity, but, as was generally 
surmised, to excite them against their sovereign." 
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of the crown, or that the queen, with the authority of 
parliament, was not able to make laws limiting and 
binding the crown and t lie descent, inheritance, and 
government thereof. (2) And it was further declared to 
be an oltencc, punishable by imprisonment and forfeiture 
of goods, and on repetition by a praemunire, for anv one 
during the queen’s life, and before the same had been 
established by parliament, to affirm, print, or write that 
auy one particular person was or ought to be heir or 
successor of the queen, except the natural issue of her 
body The second Act refers specially to the pope’s 

recent bull, and recites that *' by colour of the said bulls 
and writings wicked persons very secretly and most 
seditiously in surli parts of the realm where the people, 
for want of good instruction, are most weak, simple and 
ignorant, . . . have by tlicir lewd and subtle practices and 
persuasions so far wrought, that sundry simple and ignorant 
persons have been contented to he reconciled to the usurped 
authority of tin* see of Home, and to take absolution at the 
hands of the said naughty and subtle practicers whereby 
hath grown great disobedience and boldness in many, not 
only to withdraw and absent themselves from all divine 
service, but also have thought themselves discharged of 
all obedience to her majesty whereby most wicked and 
unnatural rebellion bath ensued.” ft was therefore 
enacted: (1) That any person publishing any bull fr° m 
Home, or absolving and reconciling any one to the Roman 
church, or being so reconciled, should incur the penalties 
of high treason. (2) Aiders and comforters after the fact 
were to incur praemunire; and any person to whom 
absolution should be offered, and who should not disclose 
such offer within six weeks to some member of the prn) 
council, was to be held guilty of misprision of treason. 
b3) Praemunire was also imposed upon such as brought into 
the realm “things called Agnus Dei, or any crosses, 
pictures, beads, or such like vain and superstitious things, 

. . hallowed and consecrated, as it is termed, hv the 
bishop of Rome ” (t). _ 

(s) 13 Eliz. c. I. Prothero, Documents. 57 60. Supra, p. 189. 

It) 13 Eliz. c. 2. Prothero. i>0- 63. 
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During an interval of ten years no further statute was 
Passed against the Homan catholics, but the existing laws 
were enforced by the government in all their severity. 
Persecution, however, served only to excite fresh mani- 
festations of zeal. Missionary priests poured into the 
kingdom from Douay and Home; and in 15S0 a mission 
of the recently founded order of jesuits, under the leader- 
ship of Robert ' Parsons and Edmund Campion, was 
despatched by Pope Gregory XIII. to bring about 
the re-conversion of England. The government was 
seriously alarmed. A proclamation was issued denounc- 
ing as aiders and abettors of treason all who should 
harbour or conceal any jesuit or seminarist in the kingdom, 
and as soon as parliament met a severe Act was passed 
“ to retain the queen’s majesty’s subjects in their due 
obedience.” By this statute: (1) The former provisions 
making it high treason to reconcile any of her Majesty’s 
subjects, or to be reconciled to the church of Rome, were 
re-enacted. (2) The celebration of the mass was made 
punishable with a fine of 200 marks and a year’s imprison- 
ment; hearing mass, with a fine of 100 marks and imprison- 
ment for a like period. (3) All persons above sixteen 
absenting themselves from church, unless they should hear 
the established service at home, were to forfeit £20 a 
month, or, in default of payment within three months 
after judgment, to be imprisoned until they should 
conform. (4) All schoolmasters were to be licensed by 
the ordinary, or suffer a year’s imprisonment; and persons 
employing them unlicensed were to forfeit £10 a month (u). 

Shortly afterwards, the jesuit Campion and several 
seminary priests from Flanders, after having eluded the 
vigilance of the government for some time, were seized 
and imprisoned in the Tower. It was alleged that under 
the pain of the rack (.r) Campion revealed the names of 

(i i) 23 Eliz. c. 1. Prothcro, p. 74. By a subsequent Act (23 & 20 Eliz. 
c. G; Prothero, p. 88) the queen was empowered, for default of payments 
of the fine, to seize two-thirds of the land and all the goods of the 
delinquents. 

(i) " The common law of England . . . neither admits of torture to extort 
confession, nor of any penal infliction not warranted by a judicial sentence. 
But this law, though still sacred in the courts of justice, was set aside by 
the Privy Council under the Tudor line.” Hallam, Const. Hist., i. 148. 

E.c.n. 27 
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several catholics who hud sheltered him, but it is probable 
that these so-called ‘confessions” were forgeries (y). 
Tailing to give sati*f actory answers as to the pope’s depos- 
ing power, he was hied and condemned for high treason, 
and executed with two other priests. 

Driven to desperation by the severity of the persecution, 
some of the more reckless spirits among the Roman 
catholics now began to form plots for the assassination of 
the queen , as a means to the elevation of Mary of Scotland 
to the throne. In September, 1584, one Creighton, a 
Scottish jesuit, was captured at sea, bearing about him the 
heads of a plan for a Spanish invasion and the deposition 
or death of the queen. When parliament met in November, 
its first Act was one “ for the security of the queen’s 
majesty’s most royal person and the continuance of the 
realm in pence.” This statute legalised a voluntary 
association which had been formed shortly before, the 
members of which had sworn to protect the queen from 
assassination or to avenge her death. It also enacted that 
if any invasion or rebellion should he made by or for any 
person pretending title to the crown after the queens 
decease, or if anything be compassed or imagined tending 
to the hurt of her person, with the privity of any such 
person, a number of peers, privy councillors, and judges. 


For a <k«cri|>tiun of I lie different kinds of torture, see Lingord, viii. 621. 
note < C ; > . Coke (3 Ins;., p. 35) says the rack in the Tower was introduced 
by the Duke of Exeter under Henry VI.. whence it obtained the name o 
•' tho Duke of Exeter's daughter." He adds. " there is no law to warrant 
tortures in this land, nor can they bo justified by any prescription being 
so lately brought in." Under James I.. the torture was employed in ne 
caso of the Gunpowder Plot conspirators, and on other occasions: but on i 
trial of Felton (1023) for the assassination of the Duke of Buckingham, 
win n it was proposed in the Privy Council to put the accused on the raC ' 
in order to discover his accomplices, the judges (being consulted) declare 
unanimously that no such proceeding was allowable by the law. A 1 3 
equally refused, as luring ultra rircs. to add some additional punishment, a 
the king's request, to that which the law had ordained for murder. 3 ’ 

Tr., 371-2. Jardine, in his " Reading on the uso of Torture." says : 

Iasi case of torture in England, of which I can find any trace, occurred « 
the year 1010." Maitland. Const. Hist., p. 221, remarks: "In Bdw. 
IV s reign torture begins to make its appearance, we hear of it ,D 
1 10ft. ft never becomes part of the procedure of the ordinary courts, bu * 
free use is made of it by Council, and the rack becomes one of our politics 
institul ions." 

'Vi Simpson, of Campion, 2-14 seq. 
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to be commissioned bv the queen, should examine and give 
judgment on such offences and all circumstances relating 
thereto. All persons who should authori se such an 
attempt, or on whose behalf the same should be made, were 
declared to be incapable of ever inheriting the throne (z). 

It was under the provisions of this statute that Mary 
Queen of Scots was tried and found guilty, in 15S6, of 
having been privy to Babington’s conspiracy to kill the 
queen, and of having herself “ compassed and imagined 
within this realm of England divers matters tending to 
the hurt, death, and destruction of the royal person of our 
sovereign lady the queen." 

The second Act of the parliament of 15S5 was directed Act against 
against “ jesuits, seminary priests, and such other like 
disobedient persons." (1) All jesuits, seminary and other 
Roman catholic priests, whether ordained within or with- 
out the kingdom, were commanded to quit the realm 
within forty days, under the penalty of high treason; 
to aid or receive them was made felony; and any person 
knowing a priest to be within the kingdom and not dis- 
closing the fact to a magistrate, was to be fined and 
imprisoned at the queen’s pleasure. (2) All students in the 
Romanist seminaries who should not return within six 
months after proclamation to that effect, and within two 
days afterwards take the oath of supremacy, should be 
punished as traitors; persons sending children abroad with- 
out licence were to forfeit £100 for each offence, and to 
incur a praemunire if they sent money to any already at 
a seminary; the children so sent were disabled from 
inheriting any property from the sender (a). 

So drastic a law as this would seem to have rendered Execution 
any further penal legislation against the Roman catholics Qu^Tof 
unnecessary. The execution of Mary of Scotland on Scots, 1587. 
February 8, 1587, relieved the' queen from the only 
dangerous pretender to the throne, and deprived the 
catholics of their last hope. The patriotism and loyalty 
displayed by them during the agonising crisis of the Spanish 
Armada would have been fitly acknowledged by some ir>s8^ & ’ 


(z) 27 Eliz. c. 1. Prothcro, 80; Tanner, 417. 
(a) 27 Eliz. c. 2. Prothero, 83. 
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remission of penalties. But far from being relaxed, the 
persecution became more rigorous (6) ; and yet one more 
statute was passed against “ popish recusants,’ ’ as persons 
convicted for non-attendance at church were now de- 
nominated, restraining them to particular places of 
residence, from which they were not to travel more than 


five miles (c). 

The perils with which the throne of Elizabeth was con- 
stantly menaced by the perpetual conspiracy of Home and 
Spain against her during the greater part of her reign, 
and the imputation of disloyalty necessarily attaching to 
all strict catholics after the promulgation of the pope’s 
deposing bull, afforded some justification for the harsh 
persecution to which they were subjected. 

For the simultaneous persecution of the protestant non- 
conformists no such extenuation can be pleaded. “The 
puritans,” as Macaulay has justly remarked, "even in the 
depths of the prisons to which Elizabeth had sent them, 
prayed, and with no simulated fervour, that she might ho 
kopt from the dagger of the assassin, that rebellion might ho 
put down under her feet, that her arms might be victorious 
by sea and land. One of the most stubborn of the stubborn 
sect, immediately after his hand had been lopped off for 
an offence into which he had been hurried by his in- 
temperate zeal, waved his hat with the hand which was 
still left him, and shouted, ‘God save the queen! ’ ’ (“)• 

The reformed Anglican Church, as professedly “ keeping 
the mean between the two extremes,” had from the firs 


(6) The Roman catholic martyrs under Elizabeth have been reckoned 
187. Pollard, Pol. Hist.. 37G. Of these 110 suffered death between iooo 
and 1603. 

(c) 35 Eliz. c. 2. Prothero, 92. 

(d) Hist. Eng., i. 53. Tho person referred to wae John StubDC, 
lawyer, and brother-in-law of Cartwright, the leader of the Puritans. n 
1579, the queen, much to the alarm of her protestant subjects, entered in o 
negotiations for a marriage with the Duke of Aleii 9 <»n (afterwards Luke .° 
Anjou). Stubbe ventured to remonstrate in a pamphlet entitled the Lis 
covery of a Gaping Guiph whereinto England is like he swallowed up 
by another French Marriage if the Lord forbid not the Banes, by letting 
her Majestie see the Sin and Punishment thereof. For this pamphlet, 
which, very far from being a virulent libel, is written in a sensible 
manner and with unfeigned loyalty and affection towards the Queen, he 
suffered the mutilation mentioned in the text. 
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been distasteful to a large body of the more zealous 
protestants, who were eager to discard all riles and 
ceremonies savouring in any degree of the Roman system 
of worship. During the Marian persecution many of these 
men sought refuge in Germany and Switzerland, where 
they imbibed calvinistic doctrines, and grew accustomed 
to a simple form of divine service and a democratic system 
of church government. Returning to England on the 
accession of Elizabeth, these exiles were dissatisfied at 
finding that far from proceeding in the path of reform, the 
queen and her ministers were inclined somewhat to recede 
even from the point which had been attained under 
Edward VI. (e). Though separated from the Roman com- 
munion, the Anglican reformers had by no means intended 
to abolish the binding nature of the authority in matters of 
religion, but merely to substitute one kind of authority 
for another. But the very fact of the separation was in 
its essence an assertion, however unintentional, of the right 
of private judgment. Having emancipated themselves by 
a great mental effort from the despotism of a church 
44 strong in immemorial antiquity and catholic consent,” 
the more ardent reformers were indignant at the attempt 
made to bind them anew by the authority of a church 
which they considered to bo sprung from the exercise of 
that right of private judgment which it now sought to 


suppress. 

For several years the deviations of many of the clergy 
from the uniformity prescribed by statute were connived 
at by the bishops, several of whom sympathised with the 
puritan party. But in 1565 the queen determined to put a 
stop to these irregularities. At her instigation Archbishop 

(c) The retention of vestments, instrumental music, and other features of 
the ancient church ceremonial, though thoroughly defensible on the grounds 
of decency and order, and as tending to conciliate the very large Roman 
party existing in the kingdom, was due in a large measure to the strong 
personal predilection of the queen. She manifested a very decided leaning 
Awards the forms of worship and even to some of the doctrines of the Roman 
church, and resolutely opposed the marriage of the clergy. Although the 
marriage of bishops and priests was connived at, the queen would never 
consent to repeal the statute of Mary against it. Until the first year of 
James I., when this statute was explicitly abrogated, the offspring of 
clerical marriages were, in the eye of the law, illegitimate (1 Jac. I. 
c 26). Hallam, Const. Hist., i. 173. 
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Parker published a hook of “ Advertisements ” to the 
clergy, containing strict regulations for their discipline (/). 

e, Sampson, Dean of Christ Church, and 
Humphrey, Hegius Professor of Divinity and President of 
Magdalen College, Oxford, two of the most eminent 
puritans, were cited hi appear before Archbishop Parker 
and the commissioners for refusing to wear vestments, 
and the former was deprived of his deanery, and thirty- 
seven of the London clergy refusing to comply with the 
legal ceremonies were suspended from their ministry and 
threatened with the punishment of deprivation. Abandon- 
ing the churches, the lay puritans in London now began to 
form separate conventicles. In June 1567, a congregation 
of more than ono hundred were seized at Plumbers’ Hall, 
and about twenty of them subjected to a year’s imprison- 
ment for their contumacy. This was the first instance of 
actual punishment inflicted on protestnnt dissenters. 

Hitherto the puritans had restricted their opposition to 
tlie retention of what they deemed superstitious ceremonies 
in the church services; hut about the year 1570 attacks 
began to be made on the episcopal system of church govern- 
ment. The principal leader in tin’s new movement was 
Thomas Cartwright, Lady Margaret Professor of Divinity 
at Cambridge, and the author of the “Second Admonition 
to the Parliament,” published in 1572, which demanded, 
in hold and contemptuous language, a reform of the various 
abuses alleged to exist in the established church (//). The 
puritans had many friends in the House of Commons, 
in the Queen's Council, and among the bishops. From 
time to time hills were introduced for abolishing various 
ecclesiastical rites and ceremonies, and even for abrogating 
some of the thirty-nine articles, but, mainly through the 
determined opposition of the queen, they were invariably 
withdrawn. Archbishop Grindal, who succeeded Parker 
in January, 1576, was inclined to the views of the puritans, 
and for refusing to comply with the command to suppress 
certain meetings of the more precise clergy for prayer 

(/) These were apparently issued without specific royal sanction. Se® 
Pollard. Pol. Hist., 358. 

( 0 ) The first admonition was the work of John Field and Thomas 
Wilcox, who were, on account of it, committed to prison. 
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and exposition of Scripture, termed “ Prophesvings,” was 
sequestered from liis see for live years, and only escaped 
deprivation by his death in 15S3. Tie was succeeded in the 
primacy by Whitgift, a strenuous opponent of the puritans. 

The provision of the Act of Supremacy of 1559, expressly 
sanctioned the commission for ecclesiastical causes which 
had grown up from the necessity of exercising the authority 
vested in the crown by Henry VIII.’s assumption of the 
supreme headship of the church. It had been used bv 
Henry, by Edward VI., by Mary, and under Elizabeth it 
took its final form (//). During her reign the commission 
gradually developed the aspect of a court; by 1583 this 
development is clearly marked. The old inquisitorial func- 
tions gave place to judicial functions in suits between 
parties. Of the forty-four members of the commission of 
1584, twelve were prelates; and three, of whom one must be 
a bishop, formed a quorum. They were directed to inquire 
generally, as well by the oaths of twelve good and lawful 
men, as by witnesses, and all other means they could devise, 
into all matters affecting religion, such as heretical and 
schismatic opinions, absence from church, seditious books, 
slanderous words and sayings, incests, adulteries, and other 
immoralities; to examine all suspected persons on their 
oaths; to tender the oath of supremacy according to the Act 
of Parliament, and to punish all who should refuse to appear 
or to obey their orders, by excommunication, fine and 
imprisonment. Under these extensive powers, such of the 
clergy as were suspected of puritanical tendencies were 
summoned before the court and required to take the famous 
oath ex officio , to answer truly a series of ecclesiastical inter- 
rogatories founded on the canon law, but utterly opposed to 
the maxims of the law of England, and which Lord 
Burleigh, who strongly disapproved of the proceeding, 
described as “ so curiously penned, so full of branches, and 
circumstances,” that he thought “ the inquisitors of Spain 

( h ) The statement commonly made that the High Commission has 
its origin in the Act of Supremacy of 1559 is erroneous : see Usher, The 
Rise and Fall of the High Commission (Oxford, 1913); see also for an 
excellent summary of the history and work of the High Commission, the 
eame author's article in Dictionary of English Church History (ed. by 
Ollard and Crosse, 1912). Cf. also Tanner, 360 seq. Several of the 
Commissions are printed in Prothero, 227 seq. 
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use not so many questions to comprehend and to trap their 
preys ** (i). 

Instead of producing conformity, the rigorous proceed- 
ings of the High Commission Court only served to exas- 
perate the sectaries still more against the hierarchy. 
Declamatory and scurrilous pamphlets directed against the 
bishops, of which the most notable was a series published 
under the pseudonym of “ Martin Mar-Prelate/’ rapidly 
issued from the press and obtained a wide popularity. 

An Act had boon passed in 1581, levelled at the writings 
of the seminary priests, by which it was made a capital- 
felony “ to write, print, or set forth any manner of book, 
rhyme, ballad, letter or writing, containing any false, 
seditious or slanderous matter to the defamation of the 
queen’s majesty, or to the encouraging, stirring or moving 
of insurrection or rebellion within this realm ** (;). By a 
strained construction of the judges it was held that 
the puritanical ‘‘libels,*’ as they were termed, tending 
fo subvert, the constitution of the church and the eccle- 
siastical supremacy of the queen, were seditious, and 
punishable under the Act. Of the most conspicuous 
victims, I 'dal, a puritan minister, was convicted for an 
alleged libel on the bishops in 1591, and sentenced to death. 
The extreme penalty was remitted, on the intercession of 
Whitgift, but the prisoner soon died from the severity of 
his confinement. In 1593, Henry Barrow, a lawyer, and 
•John Greenwood, a clergyman, wore convicted and executed 
for writing “ sundry seditious books, tending to the slander 
of the queen and state and the same year, John Penry, 
a young Welsh clergyman, who was strongly suspected of 
being one of the authors of the Martin Mar-Prelate tracts, 
was tried for “ seditious words and rumours against the 
queen.** Although the only evidence against him con- 
sisted of certain unconnected sentences discovered among 
his private papers and which had never been communicated 
to any other person, he was found guilty, and executed with 
great haste and cruelty. 

The position of ecclesiastical affairs in Scotland was at 


(«) Strypes Whitgift fed. 1718). 157. Prothcro, 213; Tanner, 373. 
(/') 23 EJiz. c. 2. 
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one© an encouragement to the English puritans to persevere 
in their efforts and an incentive to Elizabeth and her coun- 
cillors to enforce strict uniformity. The Scottish Reformed 

* 

Church, as established in 1560, though retaining a nominal 
form of episcopacy, approached very early to the system of 
church polity advocated by the puritans, and in 1592 
episcopacy was abolished altogether. About the same time 
a serious attempt was made, under the leadership of Cart- 
wright, to set up the presbyterian system in England. 
Cartwright and nine of his associates were summoned before 
the High Commission Court, and, refusing to answer inter- 
rogatories under the oath e.r officio, were committed to 
prison. In the Star Chamber — a tribunal possessing more 
extended powers of punishment — they still persisted in 
their refusal to incriminate themselves. They were ulti- 
mately liberated on bail, after satisfying the Court on the 
question of the queen’s supremacy. 

The favour with which the puritans were regarded in 
the Queen’s Council, and especially in the House of Com- 
mons, had hitherto prevented any special legislation agaiust 
them. But in 1593, parliament was induced to pass an Act 
subjecting protestant nonconformists to penalties similar to 
those already imposed upon popish recusants. All persons 
above the age of sixteen denying or impugning the queen’s 
supremacy, or obstinately refusing to come to the church 
established by law, or attending any assemblies, conven- 
ticles, or meetings, under colour or pretence of the exercise 
of religion, were to be imprisoned until they should openly 
conform. Failing to conform within three months they 
were to abjure the realm, and for refusal to do so, or for 
returning after abjuration without licence, the punishment 
was to suffer death as a felon (£). 

The persecuting policy adopted by Elizabeth against the 
puritans had most important political results. “ It found 
them a sect; it made them a faction. To their hatred of 
the church was now added hatred of the crown. The two 
sentiments were intermingled; and each embittered the 
other ” (Z). During the closing years of Elizabeth’s reign, 

(k) 35 Eliz. c. 1, ** An Act to retain the queen’s subject* in obedience.” 

(l) Macaulay, Hist. Eng., i. 62. 
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and throughout the Stuart period, the firmest champions 
of constitutional liberty against the arbitrary exercise of 
royal power were drawn from the puritan ranks (m). 

The ecclesiastical despotism of Elizabeth was, at least, a 
legal despotism, based on the extraordinary powers which 
parliament in its wisdom had seen fit. to confer upon the 
crown. Religious liberty indeed was as yet totally unrecog- 
nised by the constitution, either in theory or in practice (n ) : 
for the crown was still regarded as the whole nation in its 
religions aspect, though in fact the church and the nation 
were ceasing to he co-extensive. For the despotic acts of 
Elizabeth's civil government, there was some excuse in the 
perils and dangers by which she was surrounded, and in 
the example of her immediate predecessors of the Tudor 
dynasty. Nevertheless protests against them were from 
time to time uttered in parliament, at first feebly and 
ineffectually, but later more vigorously, until by the end of 
her reign the opposition in the House of Commons was 
sufficiently strong and organised to compel the Queen and 
her ministers to defer to its wishes. 


(»m " The slavish parliament of Henry VIII. grew into the murmuring 
parliament of Queen Elizabeth, the mutinous parliament of James I., oo 
the rebellious parliament of Charles I. The steps were many, but t 
energy was one — the growth of the English middle class, using that ""t 
in its moot inclusive sense, and its animation under the influence of P r0 
testr.ntism. No one. I tlnnk, can doubt that Lord Macaulay is right m 
saving that political causes would not alone have then provoked sucb a 
resistance to the sovereign, unless propelled by religious theory. . • 
Gradually, a strong evangelic spirit (as we should now speak), an '* 
still stronger anti-papal spirit, entered into the middle sort of Englishmen, 
and added to that force, fibre, and substance which they have never wanted, 
an ideal warmth and fervour which they have almost always wanted. 
Bagehot, Eng. Const., 282. . 

f/U " At the end of the 10th century, the simple proposition, that men ior 
holding or declaring heterodox opinions in religion ought not to be burnc 
alive, or otherwise put to death, was itself little else than a sort of lictcro 
doxy; and, though many privately must have been persuaded of its tru • 
the Protestant churches were as far from acknowledging it os that of Borne. 
No one had yet pretended to assert the general right of religious worship, 
which, in fact, was rarely or never conceded to the Romanists in a 1 0 
testant country, though the Huguenots shed oceans of blood to sec ” r ® 
same privilege for themselves." Hallam, Literature of Eur., i. 559. . 

at the close of the 17th century, Bossuet was able to maintain that the rig 
of the civil magistrate to punish religious error was one of the points on 
which both churches agreed; and he added that he only knew two bodies 
of Christians who denied it. They were the Socioians and the Anabaptists. 
Lecky, Rationalism in Europe, ii. 59, 
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The administration of justice in all trials partaking; in 
any degree of a political nature was characterised by that 
iniquitous straining of law and evidence in favour of the 
crown which was the common feature of all the Tudor 
reigns, and attained a still more disgraceful notoriety under 
the Stuarts. Hallam has denounced in eloquent language 
“ those glaring transgressions of natural as well as positive 
law, that rendered our courts of justice in cases of treason 
little better than the caverns of murderers. Whoever was 
arraigned at their bar was almost certain to meet a virulent 
prosecutor, a judge hardly distinguishable from the prose- 
cutor except by his ermine, and a passive pusillanimous 
jury ” ( o ). The trials of Stubbe, of Penry, and of Udal, 
already referred to, are samples of the kind of justice meted 
out by the legal tribunals to all who were obnoxious to the 
court (p). But besides the ordinary judicial tribunals there 
existed the two courts of High Commission and Star 
Chamber, respectively taking cognisance of all offences 
against the ecclesiastical supremacy and the royal preroga- 
tive of the sovereign; special courts of commissioners 
occasionally appointed for the trial of offences; and the 
courts-martial by which the queen frequently superseded 
the operation of the common law. During a period of 
actual rebellion all governments have been wont to exercise 
the right of suspending the ordinary course of justice in 
favour of the more summary and awe-inspiring military 
tribunal. A royal proclamation, issued on July 1, 1588 (#), 
in the crisis of the Spanish invasion, directing that all 
persons importing or dispersing papal bulls, or disloyal or 
traitorous books, should be instantly proceeded against and 
punished by martial law, was fairly justified, however 
unconstitutional in character, by the extraordinary perils 
of the time. But the hasty and arbitrary temper of Eliza- 
beth led her to have recourse to this summary process when 
there existed no justification in the circumstances of the 
time. In 1573, one Peter Burchell, a puritan, who was 
probably insane, attempted to murder the famous sea- 
captain John Hawkins, in mistake for Sir Christopher 

(o) Const. Hist., i. 231. 

(p) Supra, pp. 420 n., 424. 

( q ) Strype, Annals, iii. 668 teq. 
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Hatton, the captain of the queen’s guard. Elizabeth 
wished to have him immediately executed by martial law, 
and was with great difficulty persuaded by her council to 
allow the civil jurisdiction to take its ordinary course (r). 
A much more violent and illegal proceeding took place in 
July 1595. A street broil, devoid of all political charac- 
ter, having taken place one Sunday evening, between some 
riotous apprentices and the warders of the Tower, the queen 
issued a commission to Sir Thomas Wyllford, appointing 
him provost-marshal, with power to punish by martial law. 
He was empowered “ to repair with a convenient company 
into all common highways near to our said city, where you 
shall understand that any vagrant persons do haunt, aDd 
calling to your assistance some convenient number of our 
justices and constables abiding about the said places, to 
apprehend all such vagrant and suspected persons, and them 
to deliver to the said justices, bv them to be committed and 
examined of the causes of their wandering, and finding 
them notoriously culpable in their unlawful manner of life, 
as incorrigible, and so certified to you by the said justices, 
you shall by our Law Martial cause to be executed upon 
the gallows or gibbet some of them that are so found mos 
notorious and incorrigible offenders'* ( s ). 

Another intolerable grievance by which the people wore 
oppressed under Elizabeth was the discretionary power 
which the queen, and each member of her Priyv Counci , 
arrogated to themselves of committing to prison all persons 
who were on any account obnoxious to the court. Every 
obstacle was thrown in the way of a prisoner suing out 
writ of habeas corpus; and even when liberty had be 
obtained by order of a court of law, the person so discharge 
was frequently re-committed by order of the counci » w * 
the officers of the court were imprisoned for having execu e 
their duty. So flagrant were these abuses that, m > 
the judges ventured to present a joint remonstrance o 
Christopher Hatton, Lord Chancellor, Sir William ec _J~ 


(r) strvpe. Ann., ii. 288. While imprisoned in the Tower, 
murdered one of his keepers, for which offeDce he was hanged in a 

(*) Rymer, xvi. 279. Five of the apprentices were executed as traitor* 
on Tower Hill, July 24. 
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Lord Burleigh, the treasurer. They desired that “ order 
may he taken that her highness’s subjects may not be com- 
mitted or detained in prison, by commandment of any 
nobleman or councillor, against the laws of the realm, to 
the grievous charges and oppression of her Majesty's said 
subjects.” “ For divers,” the remonstrance continues, 
” have been imprisoned for suing ordinary actions and suits 
at the common law, until they will leave the same, or 
against their wills put their matter to order, although some 
time it be after judgment and accusation. Item: Others 
have been committed and detained in prison upon such 
commandment against the law; and upon the queen’s writ 
in that behalf, no cause sufficient hath been certified or 
returned. Item: Some of the parties so committed ami 
detained in prison after they have, by the queen's writ, 
been lawfully discharged in court, have been eftsooncs 
recommitted to prison in secret places, and not in common 
and ordinary known prisons, as the Marshalsca, Fleet, 
King’s Bench, Gatehouse, nor the custody of any sheriff, so 
as, upon complaint made for their delivery, the queen’s 
court cannot learn to whom to award her Majesty's writ, 
without which justice cannot be done. Item: Divers Ser- 
jeants of London and officers have been many times com- 
mitted to prison for lawful execution of her Majesty’s writs 
out of the King’s Bench, Common Pleas, and other courts, 
to their great charges and oppression, whereby they are put 
in such fear as they dare not execute the queen’s process. 
Item: Divers have been sent for by pursuivants for private 
causes, some of them dwelling far distant from London, 
and compelled to pay to the pursuivants great sums of 
money against the law, and have been committed to prison 
till they would release the lawful benefit of their suits, 
judgments or executions, for remedie, in which behalf we 


are almost daily called upon to minister justice according 
to law, whereunto we are bound by our office and oath.” 
'Thus far the remonstrance of the judges, having regard to 
the fact that they were removable from office at the queen’s 
pleasure, is a remarkably outspoken vindication of the 
right of personal freedom. But it concludes rather tamely, 
by leaving to the executive government a great and dan- 
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gerous latitude. ‘‘Whereas,” the judges continue, “it 
pleased your lordships to will divers of us to set down 
when a prisoner sent to custody by her Majesty, her council, 
or some ono or two of them, is to be detained in prison and 
not to be delivered by her Majesty’s courts or judges: Wo 
think that, if any person shall be committed by her 
Majesty’s special commandment, or by order from the 
council-board, or for treason touching her Majesty’s person, 
which causes being generally returned into any court, is 
good cause for the same court to leave the person committed 
in custody ” (f). 

The royal proclamations put forth under Elizabeth seem 
to show that the crown then claimed not merely a kind of 
supplemental right of legislation, to perfect and carry out 
what the spirit of existing laws might require, but also “a 
paramount supremacy, called sometimes the king’s absolute 
or sovereign power which sanctioned commands beyond the 
legal prerogative, for the sake of public safety, whenever 
the council might judge that to be in hazard ” (u). New 
offences, unknown to the common law, and affecting the 
persons and property of whole classes of the queen s 
subjects, were from time to time constituted by royal pro- 
clamation alone, and made punishable with fine and 
imprisonment. The Press was placed under a strict censor- 
ship, and in 1585, at the instigation of Archbishop 
Whitgift, the trades of printing and bookselling were sub- 
jected to most stringent regulations by an ordinance of the 
Star Chamber, published to restrain the “ enormities and 
abuses as of late have been commonly used and practised 
by divers contemptuous and disorderly persons professing 
the art or mystery of printing and selling of hooks ” (*)• 

(t) Larntdowne MS., Ixvtii. 87, Brit. Mus., cited in Hallain, Const. Hist., 
i. 235. 

(u) Hallam. Const. Hist., i. 237. 

( x ) Strype. Whitgift, 222, Appendix. 04. Cf. Gneist, Const. Hist, of 
Engl., ii. 175, n. 5, on the censorship of the press. ” In the exercise of t >e 
censorship of the press.” the author remarks, " the Privy Council, aner 
the invention of printing, issued frequent ordinances against the publication 
of books and regulating their sale. According to an ordinance of Mary# 
the possession of heretical or highly treasonable books is declared to be 
rebellion, and punishable according to martial law. According to the 
ordinance of 15-59, no one was to print a book or paper without the 
previous licence of the Privy Council or of a bishop, and now, on the other 
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The frugality of Elizabeth, ami I lio sums which >ho 

received from the lines of recusants ami iiom the grant ol 

monopolies for the exclusive sale of com moil i ties, enabled 

her to avoid frequent applications to parliament for money. 

This greatly increased her popularity, and caused subsidies 

to be granted, when applied for, with both liberality and 

readiness. She indeed occasionally had recourse to the 

% 

ancient practice of forced loans from the wealthy, notwith- 
standing the statute of Richard 111. against them. 13ut 
she is honourably distinguished from her predecessors by the 
moderation and tact with which those loans were exacted 
and by her punctuality and speed in repayment (;/). 

Very much of the credit, and a fair share of the odium, 
attaching to the government of Elizabeth, are of right due, 
not to her personally, but to the policy of her ministers, 
among whom, Sir William Cecil, Lord Burleigh, stands 
pre-eminent. Under his administration England, it has 
been said, “ was managed as if it had been the household 
and estate of a nobleman under a strict and prying steward. 
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wide, tho possession of catholic controversial writings ir regarded as 
equally punishable. In 1585 the Privy Council issues more rigorous ordi- 
nances for the regulation of the press, the registration of all printing 
presses, tho prohibition of all printing except in London. aDd a single 
printing press in each of the university towns. Xo one is to print 
a book, or aught else, until rt has been seen, read, and approved by 
the Archbishop of Canterbury or the Bishop of London. The printers of 
statutes must obtain the imprimatur of the justices. The sale of writings 
otherwise printed is punishable by imprisonment, and the Stationers' Com- 
pany is empowered to have all the houses and shops of the printers and 
sellers searched, to seize all books printed in disobedience to these ordi- 
nances, to destroy the presses, to arrest the delinquents, and bring them 
before the Council. Thus even, under the Tudors, the weapon of press 
censorship was employed for the purposes of restriction." See infra, 
chap, xvii., sec. 5. 

(y) " In the time of Queen Elizabeth," said Mr. Justice Hutton, in his 
judgment in the case of Ship Money, " in the end of her reign, whether 
through covetousness or by reason of the wars that came upon her, I 
know not by what counsel, she desired benevolence; the statute of 2nd 
Richard III. was pressed, yet it went so far that bv commission and direc- 
tion money was gathered in every Inn of Court; and I myself, for my part, 
paid twenty shillings. But when the queen was informed by her judges 
that this kind of proceeding was against law, she gave directions to pay all 
such sums, as were collected, back ; and so I (as all the rest of our house, 
and as I think of other houses too) had my twenty shillings repaid me 
again ; and privy councillors were sent down to all parts, to tell them that 
it was for the defence of the realm, and it should be repaid them again." 
State Trials, iii. 1199. 
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. . . It was a main part of his system to keep alive in the 
English gentry a persuasion that his eye was upon them. 
No minister was ever more exempt from that false security 
which is the usual weakness of a court. His failing was 
rather a bias towards suspicion and timidity; there were 
times, at least, in which his strength of mind seems to have 
almost deserted him through a sense of the perils of his 
sovereign and country. But those perils appear less to us, 
who know how the vessel outrode them, than they could do 
to one harassed by continual informations of those numer- 
ous spies whom lie employed both at home and abroad. 
The one word of Burleigh's policy was prevention; and 
this was dictated by a consciousness of wanting an armed 
force or money to support it, as well as by some uncertainty 
as to the public spirit in respect at least of religion. But 
a government that directs its chief attention to prevent 
offences against itself is in its very nature incompatible 
with that absence of restraint, that immunity from sus- 
picion, in which civil liberty, as a tangible possession, may 
lie said to consist. It appears probable that Elizabeth s 
administration carried too far, even as a matter of policy, 
this precautionary system upon which they founded the 
penal code against popery; and we may surely point to a 
contrast very advantageous to our modern constitution m 
the lenient treatment which the Jacobite faction ex P^ ,] 
enced from the princes of the House of Hanover, 
reigned, however, in a period of real difficulty an( l dangei- 
At such seasons few ministers will abstain from arbitrar) 
actions, except those who are not strong enough to practise 
them ” (z). 

Throughout the reign of Elizabeth the predominant party 
in the House of Commons was composed of members moie 
or less imbued with the puritan doctrines. Amongst t iem 
were many bold and active spirits, well read in const it u 
tional lore, who gradually organised an opposition to ie 
despotism of the crown, and on several occasions success 
fully resisted all the efforts of the court party. 

The two principal subjects upon which conflicts arose 
between the crown and parliament were the settlement o 


(z) Hallam, Const. Hist., i. 247. 
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the succession to the throne, and a further reformation in 
the established church. At first the efforts of the commons 
were directed towards urging the queen to marry, a request 
to which she always returned evasive answers. As the hope 
of her marriage grew fainter, and the fears of the popular 
party increased lest the claim of Mary Queen of Scots 
should be preferred to the title of the House of Suffolk, 
parliament became more urgent for some “ proclamation 
of certainty already provided,” alluding to the settlement 
of the succession under Henry VIII. ’s will, “or else by 
limitations of certainty if none be,” by means of a fresh 
parliamentary settlement (a). The queen resolutely 
declined to pronounce between the conflicting claimants to 
the throne; a policy in which she appears to have been 
supported by Cecil, who thought that no limitation of the 
crown could at that time be effected without great peril to 
the state. In 1566 this question gave rise to one of the 
most serious conflicts between the crown and the commons 
which had arisen since the days of Henry IV. Both houses 
of parliament united to importune the queen to give way. 
In both very bold language was employed, and some peers, 
members of the queen’s council, are even said to have insisted 
in their places that her Majesty ought to be compelled to 
take a husband, or else that a successor should be declared 
by parliament against her will. Elizabeth met the attack 
with boldness and tact. The recalcitrant peers were 
excluded from her presence until they had made sub- 
mission, and the commons were induced, by the ministers 
in their house, to modify their request that the 
queen name her successor, by coupling with it an 
alternative request that she would take to herself a 
husband. To this she returned a vague but courteous 
answer. The commons, however, were not satisfied, 
and continued to discuss the question of the succession. 
The queen at length positively enjoined them, through the 
Speaker, to proceed no farther in the business. Hereupon 
a member, Paul Wentworth, moved to know whether the 
queen’s command and inhibition were not against their 
liberties and privileges. Lengthened debates ensued, and 


(a) D ’Ewes' Journal, p. 82. 
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at the expiration of several days the queen, finding it 
advisable to give way, informed the Speaker, that she 
revoked her former commandment and inhibition; “which 
revocation,” says the Journal, “ was taken by the House 
most joyfully with hearty prayer and thanks for the 
same ” (b). 

Five years elapsed before the queen summoned another 
parliament. At its meeting in April 1571, the lord keeper 
Bacon, in replying to the Speaker’s customary demand of 
freedom of speech, said that “her Majesty having experi- 
ence of late of some disorder and certain offences, which, 
though they were not punished, vet were they offences still, 
and so must be accounted, therefore they should do well to 
meddle with no matters of state but such as should be 
propounded unto them, and to occupy themselves in other 
matters concerning the commonwealth ” (c). 

Silenced for a time on the question of the succession, the 
commons now turned their attention to another topic 
equally obnoxious to the queen. In this session no fewei 
than seven bills were introduced in the lower house for a 
further reformation of ecclesiastical affairs. Elizabeth 
was indignant at this interference with her supremacy, an 
Strickland, the mover of the bills, was sent for to t c 
council and ordered not to appear again in his place in 
parliament. This proceeding was noticed in the House as 
being a violation of parliamentary privilege, and an injury 
not merely to himself but to his constituents whom he 
represented. The ministers endeavoured to excuse his 
detention on the ground that it was occasioned not by any 
thing spoken in the nouse, but by his having introduced 
bills against the prerogative of the queen. Yelverton, 
however, maintained that although the queen’s prerogative 
was to be upheld, it ought to be confined within reasona e 
limits; that as the queen could not make the law so s e 
had no right to break it; and that as that House, where a 
things came to be considered, could determine the right o 
the crown — which it would be high treason to deny 1 


(6) Journals of the House of Commons, i. 78. Hallam, Const. H»s 
i. 251. 

(c) D'Ewes' Journal, p. 141. 
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could certainly entertain motions respecting religion?. cere- 
monies. Seeing the resolute attitude of the House, ilie 
queen prudently permitted Strickland to return to his 
place (</). This was an important victory for the commons, 
who thenceforth displayed increased confidence in asserting 
: their privileges against the arbitrary pretensions of the 
! crown. 

In the parliament of 1572 no opposition was shown; hut cj» As to 
at its next meeting, in February, 1575-0, a speech of privileges of 
remarkable boldness in defence of the liberties and privi- 
leges of the commons was delivered by Peter Wentworth, 
member for Tregony, in Cornwall— a brother of the 
Paul Wentworth who had earlier distinguished himself 
in the same cause. “ Sweet is the name,” he said, 

“of liberty; but the thing itself a value beyond all 
inestimable treasure. So much the more it behoveth us to 
take care lest we, contenting ourselves with the sweetness 
of the name, lose and forgo the thing.” “ In the last and 
preceding session,” he continued, ” I saw the liberty of free 
speech ... so much and so many ways infringed, and so 
many abuses ottered to this honourable council, as hath 
much grieved me; . . . wherefore to avoid the like I do 
think it expedient to open the commodities that grow 
to the prince and whole state by free speech. . . . Without 
this it is a scorn and mockery to call it a parliament house; 
for in truth it is none but a very school of flattery and 
dissimulation. Two things do great hurt in this place: the 
one is a rumour which runneth about the House, and this it 
is, ‘ Take heed what you do; the queen’s Majesty liketh not 
such a matter; whosoever preferreth it, she will be offended 
with him.’ On the contrary, ‘ Her Majesty liketh of such 
a matter; whosoever speaketh against it, she will be much 
offended with him.’ The other: sometimes a message 
is brought into the House, either of commanding or inhibit- 
ing very injurious to the freedom of speech and consulta- 
tion. I would to God, Mr. Speaker, that these two were 
buried in hell. . . . Hereunto agreeth the most excellent 
words of Bracton who saith the king hath no peer nor equal 
in his kingdom ; he hath no equal, for otherwise he might 


(d) D’Ewea, 156, 175, 170. 
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lose his authority for commanding, sithence that an equal 
hath no rule of commandment over his equal. The 
king ought not to Ik? under roan but under God and 
the law, because the law maketh him a king. ... A message 
was brought last session into the House, that we should not 
deal in any matters of religion, but first to receive from the 
bishops. Surely this was a doleful message, for it was as 
much as to say, Sirs, you shall not deal in God’s causes.” 
He proceeded to express great indignation at the queen’s 
rofusal to assent to the attainder of Mary of Scotland; 
boldly exclaimed. “ None is without fault, no, notour noble 
queen, since her Majesty hath committed great fault, yea 
dangerous faults to herself": rudely, but withal loyally, 
accused her Majesty of ingratitude and unkindness towards 
her subjects; and deffielared that his only object was “the 
advancement of God's glory, our honourable sovereign’s 
safety and the sure defence of this noble isle of England, 
and all by maintaining of the liberties of this honourable 
council, tiie fountain from whence all these do spring M- 
This direct attack upon the queen alarmed the House of 
Commons. They deemed it prudent to anticipate any 
action from without bv sequestering Wentworth, and 
appointing a committee of all the privy councillors in the 
House to examine him. On being assured that the com- 
mittee sat not as councillors but as members of the commons 
only, he submitted to their authority, and, on their repor 
to the House, was committed to the Tower. After a mon 1 J 
confinement, the queen informed the commons that she a< 
remitted her displeasure against him, and the House, 
having first exacted an acknowledgment of his fault upon 
his knees, released him with a reprimand from the Speaker. 

Twelve years later Peter Wentworth again suffered im- 
prisonment for his bold resistance to the queen’s inter- 
ference with the liberty of parliament. In February lo ’ 
Anthony Cope submitted to the House of Commons a 
Cope ? Bill very sweeping measure of ecclesiastical reform, consisting 
and Book, of a bm aml Q book B y the bill it was proposed to annu 

all laws affecting ecclesiastical government then in f° rc0 ^ 
and to establish a new form of Common Prayer, whic ' va * 


(e) D Ewes, 236—241. 


EMZA11ET11. 


437 


contained in the book annexed. The Speaker ineffectually 
endeavoured to stop the reading of tho bill bv alleging the 
queen’s commands not to meddle in the matter. A day was 
passed in discussing the question; but before the next meet- 
ing of the House, her Majesty sent for the Speaker and 
obtained from him both bill and book. As soon as the 
House reassembled, Peter Wentworth submitted to the 
Speaker, for the purpose of being read to the House, a 
series of questions, of which the principal points were: 
“ Whether this House be not a place for any member freely 
and without controlment of any person, or danger of laws, 
by bill or speech, to alter any of the griefs of the common- 
wealth whatsoever touching the service of God, the safety 
of the prince and this noble realm? Whether that great 
honour may be done unto God, and benefit and service unto 
the prince and state, without free speech in this council, 
which may be done with it? W’hether there be any council 
which can make, add to, or diminish from the laws of the 
realm but only this council of parliament? Whether it be 
not against the orders of this council to make any secret or 
matter of weight, which is here in hand, known to the 
prince or any other concerning the high service of 
God, prince or state, without the consent of the House? 
Whether the Speaker, or any other, may interrupt any 
member of this council in his speech used in this House 
tending to any of the forenamed high services? Whether 
the Speaker may rise when he will any matter being pro- 
pounded without consent of the House or not? Whether 
the Speaker may overrule the House in any matter or cause 
there in question ; or whether he is to be ruled or overruled 
in any matter or not? Whether the prince and state can 
continue, stand, and be maintained, without this council of 
parliament, not altering the government of the state?” 
For these queries (which the Speaker declined to read to 
the House), Wentworth was again committed to the Tower; 
a fate which Cope and those members who had supported 
his motion also shared. At the dissolution of parliament, 
three weeks afterwards, they were released (/). 

(/) D’Ewes, 410 seq. The precise date of their release ie unknown : 
eee Diet. Nat. Biog. article on Peter Wentworth. 
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At the opening of the parliament which met in February, 
1593, the Speaker having made the usual request of liberty 
of speech, received tor answer: “Privilege of speech is 
granted, hut von must know what privilege you have; not to 
speak every one what he listeth, or what cometli in his 
brain to utter that ; hut your privilege is Ay or No ” (g). 

On the fifth dnv ol the session the undaunted Peter Went- 
worth, together with Sir llenrv Bromley, another member, 
delivered a petition to the lord keeper desiring the lords to 
he suppliants with the lower house to her Majesty to entail 
the succession of the crown, for which they had already 
prepared a hill. For this boldness they were summoned 
before the council and committed to prison (/<). 

A few days later, Moriee, the attorney of the Court of 
Wards, introduced a hill to reform the practice of the 
ecclesiastical courts, especially in the matter of the oath 
r.r officin. The queen immediately sent for the Speaker, 
who on his return informed the House that “she wondered 
that any could he of >o high commandment to attempt a 
thing so expressly contrary to that which she had forbidden. 

. . . Her Majesty's present charge and express command- 
ment is that no hill touching matters of state, or reforma- 
tion in causes ecclesiastical, be exhibited. And upon my 
allegiance I am commanded, if any such bill be exhibited, 
not to read it." Not content with this general reprimand, 
Moriee himself was arrested in his place, committed to 
prison, deprived of his office in the Court of Wards, and 
disabled from practising as a barrister (*). 

The submissiveness with which the majority of the 
commons for so many years bowed to the haughty words and 
harsh acts of Elizabeth, was due in a great measure not to 
ignorance of their unconstitutional character or a lack oi 
spirit to resist, but to a deep conviction of the perils and 
dangers which threatened the reformed church and the 
national independence, coupled with a firm reliance on the 
patriotic courage and wisdom of the queen. For these 


(g) D'Ewes. 460. 

(h) Ibi 470. 

(i) Townsend, Historical Collections, 60; d'Ewcs, 479; Neal, His*- 
Pur it., i. 535 seq. 
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reasons, during the greater part of her reign, “ the puritans 
in the House of Commons, though sometimes mutinous, 
felt no disposition to array themselves in systematic 
opposition to the government. But, when the defeat of the 
Armada, the successful resistance of the United Provinces 
to the Spanish power, the firm establishment of Henry IV. 
on the throne of France, and the death of Philip II., had 
secured the state and the church against all danger from 
abroad, an obstinate struggle, destined to last through °PP os,t,on 

1 x- • . .1 » , , * to monopo- 

severai generations, instantly began at home. It was lies, icoi. 
in the parliament of 1G01 that the opposition which had, 
during forty years, been silently gathering and husband- 
ing strength, fought its first great battle and won its first 
victory ” (£). The conflict arose concerning the enormous 
abuse of monopolies. Under cover of the loosely defined 
prerogative possessed or assumed by the crown of regulating 
all matters relating to commerce, the. queen had taken 
upon herself to make lavish grants to her courtiers, of 
patents to deal exclusively in a multitude of articles, 
mostly common necessaries of life. Coal, leather, salt, oil, 
vinegar, starch, iron, lead, yarn, glass, and many other 
commodities were in consequence only to be obtained at 
ruinous prices. The grievance was first mooted in parlia- 
ment in 1571, by Sir Robert Bell; but he was at once sum- 
moned before the council, and so hardly dealt with, that 
“ it daunted all the House, that for several daj's there was 
not one that durst deal in any matter of importance ” (/). 

After the lapse of twenty-six years the commons ventured, 
in 1597, to present an address to the queen on the same 
subject, to which she replied, through the lord keeper, that 
she “ hoped that her dutiful and loving subjects would not 
take away her prerogative, which is the choicest flower 
in her garden, and the principal and head pearl in her 
crown and diadem; but that they will rather leave that to 
her disposition, ” promising to examine all patents and “ to 
abide the trial and true touchstone of the law ” (to). 

In spite of these fair words, the abuse, far from being 


(k) Macaulay, Hist. Eng., i. 53. 

(£) D’Ewes' Journal, 159. Diet. Nat. Biog. ii. 172. 
(m) D’Ewes, p. 547. 
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abated, rose to a still greater height. So numerous were 
the articles subject to monopoly, that when the list of them 
was read over in the House in 1601, an indignant member 
exclaimed, “ Is not bread there? No, but if order be not 
taken for these, bread will be there before the next parlia- 
ment ” (/*). A bill “ for the explanation of the common 
law in certain cases of letters- pa tent ” was introduced by 
Laurence Hyde, and was debated with unprecedented 
warmth for four days. The ministers and courtiers, who 
endeavoured to support the prerogative, were overborne 
by a torrent of indignant and menacing eloquence. The 
populace openly cursed the monopolies, and declared that 
the prerogative should not be suffered to touch the old 
liberties of England. Seeing that resistance was no longer 
politic, or even possible, Elizabeth, with admirable tact, 
sent a message to the House, that “ she understood that 
divers patents that she had granted were grievous to her 

subjects, . . . some should lie presently repealed, some sus- 
pended, and none put in execution but such as should first 
have a trial according to the law, for the good of the 
people.” Robert Cecil, the secretary, added the more 
direct assurance that all existing patents should be revoked, 
and no others granted for the future. Overjoyed at their 
victory, the commons waited upon the queen with an 
address of thunks, to which she replied in an affectionate 
and even apologetic tone. “ Since I was a queen/’ she told 
them, " yet did I never put my pen unto any grant but that 
upon pretext and semblance made unto me it was both good 
and beneficial to the subject in general, though a private 
profit to some of my ancient servants who had deserved 
well. . . . Never thought was cherished in my heart that 
tended not to mv people’s good ” (o). 

The reviving independence of the House of Commons 
under the Tudor sovereigns, especially during the reign 
of Elizabeth, is further evidenced in the care with which 
the peculiar privileges and immunities of parliament were 
from time to time vindicated. The cases of Ferrers in 
1543, and of Smalley in 1576 (relating to the freedom of 

(n) Townsend, Journals, 239. Prolhero, 111 seq. 

(o) Townsend, 248. 264—5. 
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members and their servants from arrest), and the cases of 
Nowell in 1553, and of the county of Norfolk in 15S(J 
(as to the right of the House to determine contested 
elections), have been already considered in treating of the 
three principal privileges of the commons ( p ). But there 
was another species of privilege, relating to the internal 
discipline of the House — the power to punish offences 
against the established order committed by any of them- 
selves— which, though apparently at all times an essential 
attribute of any assembly enjoying the right of free debate, 
first begins to attract attention during the Tudor period. 

The journal of the commons records, under the date s l orit '^ Case > 
January 21, 1548, that John Storie, one of the burgesses, 
was ordered to be committed to the custody of the 
serjeant of the House. On the next day but one, articles 
of accusation were read against him, and on the following 
day the commons, of their single authority, committed 
him to the Tower. The exact nature of his offence 
is not stated, but ho is known to have been a zealous 
opponent of the reformation, and would appear to have 
made use of language disrespectful alike to the House and to 
the government of the protector Somerset. On March 2, 

Storie sent a letter from the Tower with a full sub- 
mission ; whereupon the commons made an order “ that the 
king’s privy council in the nether House shall humbly 
declare unto the Lord Protector’s grace that the resolution 
of the House is, that Mr. Storie bo enlarged and at liberty 
out of prison; and to require the king’s Majesty to forgive 
him his offences in this case towards his Majesty and his 
council.” Under Queen Mary, Storie again fell under 
the censure of the House for disrespect to the Speaker; and 
in the same reign Thomas Copley, member for Gatton, Copley's 
was committed by the House to the custody of their Case ' 1558 ’ 
serjeant for disrespectful words uttered of her Majesty. 

With less regard for their privileges, they directed the 
Speaker to declare this offence to the queen, and solicit 
her mercy for the offender (q). 

The next case is more important, constituting as it does Hall's Case, 


(p) Supra, pp. 292, 298. 

( q ) HallanJ, Const. Hist., i. 271—2. 
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the leading precedent, so far as records show, for the power 
of the House to expel a member. Arthur Hall, a burgess 
for Grantham, was charged with having, on account of 
certain proceedings of the last session of parliament, wherein 
he was privately interested, caused to be published a book, 
not only greatly reproachful against some particular good 
members of this House, but also very much slanderous and 
derogatory to the general authority, power, and state of this 
House, and prejudicial to the validity of the proceedings of 
the same in making and establishing of laws, charging 
this House with drunkenness as accompanied in their 
councils with Hacrhus. . . ." He had previously incurred 
the displeasure of the commons in 1572, when he was 
ordered to appear at the bar to answer “ for sundry lewd 
speeches, used as well in this House ns also abroad else- 
where." < hi another occasion he had been “charged with 
seven several articles." but, having “ humbly submitted 
himself to the House and confessed his folly,’ was released 
*‘ with a good exhortation from the Speaker/’ Regarded 
now as incorrigible, lie was expelled t lie House, fined 500 
marks, and sent to the Tower, where he remained until the 


dissolution of parliament " (/•). 

The right of expulsion was again exercised bv the 
commons in 1585. against William Parry, D.C.H., a 
burgess for Quecnborough, for denouncing as cruel and 
bloody the bill to inflict the penalty of death on jesuits 
and seminary priests; and so tenacious were they of their 
dignity, that in the following year they caused a poor 
currier named Jtlnnd, on account of contemptuous words 
uttered against the House, to be brought to their bar, 
whence he was discharged only on making submission am 
paying a fine of twenty shillings (.t). It is in the reign 
of Elizabeth also that’ the earliest precedent occurs for 
the punishment of bribery at elections. In 1571, t e 
House inflicted a fine upon the borough of Westbury or 
receiving a bribe of four pounds from Thomas Long, e 
member returned, who is described as “ a very simp e 

(r) D'Ewes. 207. 212. 291 ; Hallam, Const. Hist., i. 273. In addition to 
the misconduct mentioned in the text. Hall was suspected of being P 
to the fraud committed bv his servant Smalley in 1576; see supra, p. 

I s ) D’Ewes, 366; Hallam, Const. Hist., i. 274. 
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man and of small capacity to serve in that place.” The 
mayor was also ordered to refund the bribe; but Long, 
the briber, does not appear to have been expelled nr 
otherwise punished ( t ). 

In 1593 an attempt was made by the lords to encroach 
upon the commons’ privilege of originating money bills. 
A message was sent from the Upper House referring to 
the queen’s want of a supply, and requesting that a com- 
mittee of conference might he appointed. This was 
acceded to; but it soon appeared that there was a difference 
of opinion between the upper and lower Houses. Sir 
Robert Cecil was instructed to report from the committee 
that the lords would not consent to grant anything less 
than three subsidies, while the commons wished to give 
only two. Hereupon Francis Bacon (afterwards the 
celebrated Chancellor) rose, and while disclaiming any 
wish to refuse a subsidy, “ misliked that this House should 
join with the Upper House in the granting of it. For the 
custom and privilege of this House hath always been, 
first to make offer of the subsidies from hence, then to the 
Upper House; except it were that they present a bill 
unto this House, with desire of our assent thereto, and 
then to send it up again.” The court party tried hard to 
bring about another conference with the lords, but their 
motion to that effect was lost on a division by 217 to 128 («). 

Notwithstanding the arbitrary practice of Elizabeth’s 
government, and the submissive and adulatory strain in 
which she was always addressed by the commons, it is 
evident that the theory of the constitution, as a monarchy 
greatly limited by law, remained intact. The facts already 
cited might be regarded as sufficient proof of this assertion, 
but it is supported by still further evidence of much weight. 

In the “ Harborowe for Faithful and True Subjects,” 
published in 1559 by Aylmer, afterwards Bishop of 
London, in answer to John Knox’s celebrated treatise 
against female monarchy entitled “ A blast of the trumpet 
against the monstrous regiment of women ” (x), the author 

(t) Commons’ Journals, i. p. 88. 

(u) D’Ewes, 483, 486; Hallam, Const. Hist., i. 276. 

(x) Knox’s *‘ Blast ” was written in the time of Queen Mary and directed 
against her, but it was of course equally applicable to her sister Elizabeth. 


Common*' 
right to 
originate 
money bills. 


The Con- 
stitution, 
though fre- 
quently 
violated in 
practice, 
remained 
theoreti- 
cally intact. 


y 

/ 



444 


ELIZABETH. 


thus enumerates his reasons why “ it is less danger to be 
governed in England by a woman than anywhere else”: 

First, it is not she that ruleth, but the laws, the executors 
whereof be her judges appointed by her, her justices of 
peace, and such other officers. Secondly, she maketh no 
statutes or laws, but the honourable court of parliament; 
she breaketh none, but it must be she and they together, 
or else not. ... If on the other part the regiment were such 
as all hanged upon the king’s or queen’s will, and not upon 
the laws written; if she might decree and make laws alone 
without her senate; if she judged offences according to her 
wisdom, and not by limitation of statutes and laws; 
if she might dispose alone of war and peace; if, to he 
short, she were a mere monarch, and not a mixed ruler, 
you might peradventure make me to fear the matter the 
more, and the less to defend the cause ” (;/). 

Again, in 15GG, Richard Onslow, then solicitor-general 
and Speaker of the commons, addressing Queen Elizabeth at 
the conclusion of the session, said : “ By our common law, 
although there be for the prince provided many princely 
prerogatives and royalties, yet it is not such as the prince 
can take money or other things, or do as ho will at his 
own pleasure without order; hut quietly to suffer his 
subjects to enjoy their own without wrongful oppression; 
wherein other princes by their liberty do take as pleaseth 
them ” (c). 

Harrison, in his “ Description of England,” published in 
1577, says of the parliament: “ This House hath the most 
high and absolute power of the realm; for thereby kings 
and mighty princes have from time to time been depose( 
from their thrones; laws either enacted or abrogated, 
offenders of all sorts punished; and corrupted religion 
either disannulled or reformed. To be short, whatsoever 
the people of Rome did in their centuriatis or tribunitM* 
coinitiis , the same is and may be done by authority of our 
Parliament House, which is the head and body of all the 
realm, and the place wherein every particular person is 

( V ) “ An Harborowe for faithfull and trewe subiectes against the late 
blowue Blaste. concerning the Gouernement of Wemen," 1559, pp. 52 —o'o. 

(z) D'Ewes, p. 115. 
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intended to be present, if not by liimself, yet by his 
advocate or attorney. For this cause also, anything there 
enacted is not to be misliked, but obeyed by all men without 
contradiction or grudge ” («). 

That the same theory of the constitution prevailed in 
the later period of Elizabeth’s reign is evidenced by tho 
words of the judicious Hooker in his “ Ecclesiastical 
Polity.” “I cannot choose,” he says, “but commend 
highly their wisdom, by whom the foundations of this 
commonwealth have been laid; wherein, though no manner, 
person or cause be unsubject to the king’s power, yet 
so is the power of the king over all and in all limited, 
that unto all his proceedings the law itself is a rule. Tho 
axioms of our regal government are these : ‘ Lex jacit 
regem ’ — the king’s grant of any favour made contrary 
to the law is void; — ‘ Rex nihil potest nisi quod jure 
potest .’ . . . what power the king hath he hath it by law; 
the bounds and limits of it are known, the entire com- 
munity giveth general order by law how all things publicly 
are to be done; and the king as the head thereof, the 
highest in authority over all, causeth, according to the 
same law, every particular to be framed, and ordered 
thereby. The whole body politic maketh laws, which laws 
give power unto the king; and the king having bound 
himself to use according to law that power, it so falleth 
out that the execution of the one is accomplished by the 
other ” (6). 

Similar views of the constitution — vaguely and some- 
what timidly expressed it is true — are found in the 
“ Commonwealth of England ” of Sir Thomas Smith, one 
of Elizabeth’s secretaries of state (c). 


(a) Harrison's Description of England, cited by Brodie, Hist. Brit. Emp. 
i. 316. 

(b) Hooker, Ecclesiastical Polity, bk. viii. c. ii. 13. The first four books 
were published in 1694; the fifth in 1597; the remaining three not till 
forty-seven years after his death, which happened in the year 1600. The 
sixth book, though written by Hooker, did not belong to this work; the 
real sixth book appears therefore to have been lost. See Keble’s edition. 

(c) Smith's Commonwealth, bk. ii. c. 3. This work was not published till 
1683, six years after the author's death. 
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On the other hand a novel theoiy — utterly unknown to 
the ancient English constitution — of an absolute and 
paramount power inherent in the very nature of the regal 
office, had already found not a few supporters among the 
lawyers and courtiers of Elizabeth's reign. It was only 
after long years of bitter conflict, after the decapitation 
of one monarch and the deposition of another, that this 
theory of government which the Stuart dynasty adopted, 
developed, and pushed to its extreme logical results, was at 
length finally vanquished by the ancient free principles of 
the constitution which it had attempted to supplant. 


poor laws. 

The year 1001 is remarkable not only for the victory of 
the commons on the question of monopolies, but also for 
the passing of the great statute, 43 Eliz. c. 2, “An Act 
for the relief of the poor,” which is the foundation of our 
modern poor law. 

In pre-Norman times the state did not directly relieve 
poverty, but by enforcing by legal sanctions the payment 
of tithes to the church, it may be said to have indirectly 
provided for the relief of the poor. In their inception 
tithes were voluntary offerings of the people, made under 
the belief — carefully inculcated by the clergy — of the 
religious duty of every Christian to bestow on God’s service 
a tenth part of his goods. “ But it was not possible or 
desirable,” observes Stubbs (</), “to enforce” this duty 
“by spiritual penalties: nor was the actual expenditure 
determined except by custom, or by the will of the bishop, 
who usually divided it between the church, the clergy, an 
the poor. . . . The recognition of the legal obligation o 
tithes dates from the eighth century, both on the continent 
and in England. In A.n. 779 Charles the Great ordained 
that every one should pay tithe, and that the procee s 
should he disposed of by the bishop; and in a.d. 787 i 
was made imperative by the legatine councils held > n 
England, which being attended and confirmed by the kings 
and ealdormen had the authority of witenagemots. !rom 
that time it was enforced by not unfrequent legislation . • 


(d) Const. Hist., i. 2-18. 
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the cathedral church being, it would seem, the normal 
recipient, and the bishop the distributor.** By a law of 
Ethelred II. the tithes were directed to he applied, in accord- 
ance with the ancient usage, one-third to church fabrics, one- 
third to the clergy, and the remaining third to the poor (r). 
It was not until the council held in 1200 that the prin- 
ciple of the prior claim of the parochial clergy on tithes was 
summarily stated (/). In the Mirror of Justice, it is said 
to be the right of the poor to be “ sustained by parsons, 
rectors of the churches, and by the parishioners, so that none 
should die for default of sustenance ” (* 7 ), but the duty was 
one of imperfect obligation, there being no compulsory 
method of enforcing it. The clergy, however, more 
especially the monastic bodies, who, as impropriators of 
parochial benefices, had managed to secure a large portion 
of tithes, by no means neglected this duty; but un- 
fortunately “the blind eleemosynary spirit ” which led 
them to practise and inculcate indiscriminate almsgiving 
had a direct tendency to foster “ that vagabond mendicity 
which unceasing and very severe statutes were enacted to 
repress.” By Edward III.’s Statute of Labourers, it 
was forbidden to give alms, under colour of charity, to the 
able-bodied poor; every man having no means of his own 
was to accept service under pain of imprisonment. By the 
12 Richard II. begging was permitted, subject to regula- 
tions — certificates might be given to poor men and women 
authorising them to beg within specified local limits. 

Under Henry VIII. the same policy with regard to the 
poor was maintained, but with a great increase of severity. 
By the 22 Hen. VIII. c. 12, all beggars and vagrants — 
as well aged and impotent as able-bodied — were ordered to 
repair to the place of their birth. Justices of the peace 
were authorised to give licences to “ aged and impotent 
persons” to beg within certain prescribed districts, but 
licensed beggars transgressing their limits, and all un- 
licensed beggars, were to be whipped or else set in the stocks 
three days and three nights with bread and water only. 
By the 27 Hen. VIII. c. 25, all cities, counties, towns, and 
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(e) Vm. Ethelred, c. 6. 

(/) Stubbs, Const. Hist., i. 250. 

( 9 ) Ed. Whittaker (Selden Soc.), lib. i., c. 3. 
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parishes were directed to maintain their aged and impotent 
poor by voluntary alms, and to set the able-bodied to 
work ; but “ valiant beggar or sturdy vagabond ” refusing to 
work, were to be punished by whipping for the first offence, 
loss of an ear for the second, and hanging for the third. 
By the same Act indiscriminate almsgiving was forbidden 
on pain of forfeiting ten times the value of the gift; but 
an offertory was to bo made in every parish church on 
Sundays, to which the clergy were to exhort the people to 
contribute. 

By the suppression of the monasteries the chief support 
of vagrant mendicity was withdrawn; and under Edward 
VI. and Elizabeth numerous statutes were passed enforcing 
with greater stringency and severity the provisions already 
in existence for the relief of the aged and impotent, and 
the punishment of the “ valiant and sturdy ” poor. 

At length in 1601, the Act of 43 Eliz. introduced regular 
local taxation for the relief of the poor. Every parish was 
to he responsible for the maintenance of its own poor out 
of a rate to bo levied on the landed property of the parish 
by “ overseers of t lie poor,” consisting of the church- 
wardens. and from two to four substantial householders 
nominated yearly by two justices of the neighbourhood. 
The rate was to he applied by the overseers (1) in providing 
work for all able-bodied persons who had no means to 
maintain themselves, and (2) in relieving the lame, 
impotent, old, blind, and such other persons as were poor 
and not able to work, and who had no parents, grand- 


parents, or children competent to maintain them. 

The Act of 43 Eliz. involved two principles: (1) 
relief of the impotent and aged, and the providing wor 
for the able-bodied poor; (2) that this should he done 
parochially, each parish providing for its own poor, 
had already been directed by certain earlier statutes & 
paupers unable or unwilling to work should he compo a 
to remain in the particular parishes where they were 
settled (i.e.y where they were born, or had resided or a 
certain period, varying from one to three years). 
there was nothing to prevent able-bodied and industrious 
paupers from resorting to any parish that they pleasee 


for employment ; aiul the irregular ami impel let ! manner 
in which the Act of Elizabeth was for many years carried 
out. in many parishes caused a migration of poor into those 
which were better regulated. To relieve the latter from 
this unfair burthen an Act was passed in 16G2 (14 Car. 

II. c. 12) providing that within forty days after the 
coming of any person to settle in any parish, he might, 
on complaint of the churchwardens or overseers that his 
circumstances were such that he was likely to become a 
charge upon the parish, be removed, by the warrant of two 
justices, back to the parish in which he was born, or had 
been last settled for at least forty days. Thus originated 
the law of settlement, which has been the subject of a vast 
amount of subsequent legislation and still retains a close 
connection with the relief of the poor. 

The relief of the poor in all its various details continued Administra- 
tor more than a century under the uncontrolled manage- poor 

ment of the overseers, who, in too many instances, proved 
quite unequal to the duty of effectively working the Act. 

In 1722, by 9 Geo. I. c. 7, churchwardens and overseers Act of 1722. 
of parishes were empowered, with the consent of the 
vestry, to purchase or hire houses, or to contract with any 
person, for the lodging and employment of the poor; three 
small parishes were permitted to unite in establishing a 
single workhouse; and it was declared that such persons 
as declined to submit to the lodging provided for them 
should not be entitled to any relief. In 1782, Mr. Davies Gilbert’s 
Gilbert’s Act (22 Geo. III. c. 83) authorised parishes in Act - >782. 
which the adoption of the Act should be agreed upon by 
two-thirds in number and value of the owners and 
occupiers, to appoint guardians to act in place of overseers 
of the poor; and also to enter into voluntary unions with 
each other for the accommodation, employment, and main- 
tenance of their paupers. In 1819 the Act 59 Geo. III. select Vestry 
c. 12 empowered the vestry of any parish to commit the Act, 1819. 
management of its poor to a committee of substantial 
householders, termed a select vestry, to whose directions 
the overseers should be bound to conform. 

Both the Gilbert Act and the Select Vestry Act being 
permissive only and not compulsory, the relief of the 

29 
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poor in the great majority of parishes continued to be 
administered by the overseers. Under their ignorant 
administration the wise and simple provisions of the law 
for the relief of the poor gradually assumed the proportions 
of a gigantic national evil. “The industrial population 
of tlie whole country,’’ observes Sir Erskine May (/t), “was 
being rapidly reduced to pauperism, while property was 
threatened with no distant ruin. The system which was 
working this mischief assumed to be founded upon 
benevolence; but no evil genius could have designed a 
scheme o( greater malignity for the corruption of the 
human race. The fund intended for the relief of want and 
sickness — of age and impotence — was recklessly distributed 
to all who begged a share. Every one was taught to look 
to the parish, and not to his own honest industry, for 
support." 


At length, in 1834, on the recommendation of a Royal 
Commission appointed at the request of parliament in the 
preceding year, to enquire into the state and administration 
of the laws relating to the poor, was passed the important 
Poor Law Amendment Act, 4 & 5 Will. IV. c. 76. 
“ The principle was that of the Act of Elizabeth, to confine 
relief to destitution; and its object to distinguish between 
want and imposture. This test was to he found m the 
workhouse. Hitherto pauperism had been generally 
relieved at home, the parish workhouse being the refuge 
for the aged, for orphans and others, whom it suited better 
than out-door relief. Now out-door relief was to be with- 
drawn altogether from the able-bodied, whose wants were 
to he tested by their willingness to enter the workhouse. 
This experiment had already been successfully tried in a 
few well-ordered parishes, and was now generally adopted. 
But instead of continuing ill-regulated parish workhouses, 
several parishes were united, and union workhouses es- 
tablished common to them all. * The local administration oi 
the poor was placed under elected boards of guardians, an 
its general superintendence under a central Board of Com 
missioners in London ” (i). The Poor Law Commissioners 


< h ) Const. Hist., iii. 405. 

(0 May, Const. Hist., iii. 407. 
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were appointed for five years, but the duration <»l the 
Commission was afterwards extended from time to time 
till 1847, when, by statute 10 & 11 Viet. c. 109, it was 
superseded by a new Commission, afterwards known as the 
I oor Law Board, consisting of the lord president of the 
council, lord privy seal, home secretarv, and chancellor of 
the exchequer for the time being, and of such other persons 
as the crown might appoint. Iu 1871, by statute 34 & 35 
vict. c. 70, the Poor Law Board was abolished and its 
powers transferred to a new body called the Local Govern- 
ment Board (in which was concentrated the supervision of 
the laws relating to the public health, the relief of the 
poor, and local government), consisting of a president 
appointed by and holding office during the pleasure of the 
crown, of the president of the council, all the principal 
secretaries of state, the lord privy seal, and the chancellor 
of the exchequer. 

Within three years from the passing of the Act of 1834 
its beneficial effects were manifested in a reduction, to the 
extent of three millions, in the annual expenditure for 
the relief of the poor. Some of the provisions of the Act 
have since been partially relaxed; and the strict and 
universal application of the workhouse test can hardly be 
hoped for until supplemented by an efficient organisation 
of private charity, working in independent but harmonious 
correlation with the public system, for the relief of in- 
dustrious and deserving persons in temporary difficulties, 
who, by timely aid, may be kept from falling into the 
ranks of paupers. Since the passing of this Act more 
than a hundred statutes greatly increased the duties and 
responsibilities of the Local Government Board — among 
them the Public Health Act, 1875, the Local Government 
Acts of 1888 and 1894; the Public Health Acts Amendment 
Act, 1890, and the Agricultural Rates Act, 1896 (k). 

In 1905 a Royal Commission was appointed to inquire 
into (1) the poor law administration and (2) the relief of 


I ’oor L:i\v 
Hoard, 1X47. 
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(k) See Blake Odgers, Loc. Gov. (2nd ed.), p. 250; Webb, English 
Local Government, vola. vii.-viii. (1927-29); Sir George Nicholls, History 
of the English Poor Law, 2 vols. (1898) ; Statutes and Documents relating 
to the relief of the Poor are printed in English Economic History; Select 
Documents, ed. Bland, Brown, and Tawney (1914), pp. 366-396 , 647-665. 
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distress, caused by poverty and unemployment. As a 
result, the liberal government in office passed the Unem- 
ployed Workmen Act (1906), which systematised relief 
works, and the Lalxmr Exchanges Act (1909), which 
enables the Board of Trade to furnish information as to 
employers desiring workpeople, and vice versa. Neither of 
these Acts has achieved what was expected. Meanwhile, 
in the same direction, have come the Old Age Pensions 
Acts, 1908 (8 Edw. VII. c. 40), and 1911 (1 & 2 Geo. 5, 
c. 10), which were followed by a gigantic system of 
national insurance (health and unemployment), established 
by the National Insurance Act, 1911 (1 & 2 Geo. 5, c. 55), 
and 3 & 4 Goo. 5, c. 37 (/). 

« /) For the effect of the Local Government Act of 1929 on the adminis- 
tration of poor relief, sec infrn. p. 748. 
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CHAPTER XIII. 

* 

THE STUART PERIOD. 

I. FROM THE ACCESSION OF JAMES I. TO THE 
PETITION OF RIGHT. 

(1603—1628.) 

James I. came to the English throne at a critical period of 
our history. The reactionary movement towards despotism 
reached its climax under Henry VIII., and had since been 
slowly receding before the reviving spirit of freedom. 
During the latter years of Elizabeth the puritan party had 
become organised and powerful. Whilst the old queen lived, 
they were, for the most part, content to postpone the active 
assertion of the rights of the people against the crown. 
They looked forward with hope to the advent of her 
successor, in the expectation of voluntary concessions; but 
were determined in any case to carry out further reforms 
in the ecclesiastical system, and to insist upon all the 
ancient privileges of parliament, and all the legal liberties 
of the subject. Violent changes were not, however, 
generally desired. Although there was a party hostile 
to the hierarchy, the bulk of the puritans had no desire 
to abolish episcopacy, and would have been fully satis- 
fied with a dispensation from certain ceremonies which 
too forcibly reminded them of the religion they had 
renounced. The presbyterian education of James had led 
them to anticipate a ready acquiescence in such a moderate 
measure of reform. But the king’s experience of the 
presbyterian clergy had, in fact, been productive of 
prejudices the very opposite to what the English puritans 
had expected. Under the tuition of the celebrated George 
Buchanan, James had acquired more learning than he had 
understanding to digest. Puffed up with literary pride 
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His anti- 
pathy to non- 
conformity. 


The* 

“ Millenary 
Petition." 


and self-sufficiency, lie imagined himself possessed of 
supereminent wisdom, while in reality lacking the judg- 
ment of a man of ordinary abilities. The I)uc de Sully 
called him the “ wisest fool in Europe a phrase which 
epiirrammatioally sums up the peculiarities of the kings 
intellect. 

The avowed antipathy of James to every kind of 
protestant nonconformity was based on political rather than 
on religious reason ing. “ A Scottish presbytery,” he said 
at the Hampton Court Conference, ** agreeth as well with a 
monarchy as (jod with the devil. Then Jack and Tom and 
Will ami Dic k shall meet, and at their pleasure censure me 
and my counc il ” (//). lie was convinced that the hierarchy 
was tin* firmest support of the crown, and that where there 
was no bishop there would soon be no king. lie determined, 
therefore, to allow not the slightest toleration to noncon- 
formist s a resolution in which he was confirmed by the 
fulsome flattery of the prelates, some of whom, at the 
Hampton Court conference, did not hesitate to ascribe to 
him immediate inspiration from heaven. 

On his journey to London the puritan clergy presented 
to the king what is commonly called the “Millenary 
Petition, ** because it purported to proceed from 1,0 
ministers, though the actual number of those who signi- 
fied their assent to it is said not to have exceeded 820. 
ft contained nothing inconsistent with the establishes 
hierarchy: but the petitioners prayed for a reformation m 
the church service, mini-try, livings, and discipline (0J- 
In order to obtain further information on the points in 
dispute, James summoned the famous conference at Hamp- 
ton Court between the Archbishop of Canterbury, eig i 
bishops, five deans and two doctors on the one side, on 
Dr. Reynolds and three other puritan divines on the 
other. At the conference, which was held befoie 
king on January 14, 15, and 10, 1004, instead of acting 
as moderator, James, eager to display his theologica 
learning, assumed the part of advocate for the c urc ** 


In) William Barlow. The Sum of the Conference, p. 81. Quoted by 
Tanner, English Constitutional Conflicts, p. 27. 

<b) The petition is printed by Prothero, Documents, 413. 
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Transport od with admir.it ion. the primalc «*x« !:, i hmmI . 
“ Undoubtedly your majesty speaks by the sporial as-isiauce 
of God's spirit " ; and the Bishop of London said bis “ heart 
nielteth with joy, that Almighty God hath given us such a 
king as, since Christ’s time, the like hath not been ” (<•). 
S>me slight alterations in the Book of Common Prayer were 
made after the conference; but ten of the men who had 
presented the Millenary Petition were committed to prison, 

' the judges having declared in the Star Chamber that it 


was an offence fineable at discretion, and very near to treason 
and felony, as it tended to sedition and rebellion ” (</). 

While sternly repressing the nonconforming protestants, 
James at the same time showed an inclination to grant 
some partial indulgence to the Roman catholics— a policy 
which excited disgust and jealousy throughout the king- 
dom, and thus strengthened the hands of the puritan 
faction. James soon found it necessary, in order to free 
himself from the imputation of papistry, with which the 
puritans assailed him, to cause the penal laws against the 
catholics to be put into execution. After the discovery of 
the Gunpowder Plot, additional severity was added to the 
statutes in force by two Acts “ containing more than 
seventy articles inflicting penalties on the catholics in all 
their several capacities of masters, servants, husbands, 
parents, children, heirs, executors, patrons, barristers, and 


physicians” ( e ). 

The civil government of James was no less impolitic and 
arbitrary than his ecclesiastical. At a time when the 
growing spirit of freedom, the general diffusion of know- 
ledge, and the revived study of Greek and Roman 
authors (/) had caused a republican tendency to manifest 
itself in parliament, and among the people, tins alien 
king — who, having been legally excluded from the English 
throne by the testament of Henry VIII., had no title to it 
but such as he derived from the will of the English people 


Arbitrary 
nature of 

his civil 
government. 


(c) State Trials, ii. 86. 87. 

(d) Hallam, Const. Hist., i. 298. 

( e ) 3 James I. c. 4, “ For the better discovering and repressing of Popish 
recusants and 3 James I. c. 5, " To prevent and avoid dangers which 
grow by Popish recusants." See also 7 James I. c. 2, and c. 6. 

(/) Cf. Hobbes, Leviathan, c. xxix. 
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— was constantly asserting, in the most offensive form, the 
Theory of novel and monstrous theory of his divine right to absolute 
divine right. an( j irresponsible sovereignty. The doctrine had already 
been advanced l>v him some years before in Scotland, in a 
treatise oil ’the ** True Law of Free Monarchies ” (<j). 

In 1604, Convocation drew up a set of canons, 141 in 
number, which received the royal assent, but never having 
been sanctioned by parliament are not legally binding upon 
the laitv. Besides declaring every man to be excom- 
municated who should question the complete accordance 
of the prayer hook with the Word of God, they denounce 
as erroneous a number of tenets believed to be hostile to 
royal government, and inculcate the duty of passive 
obedience to the king, in all cases without exception. 

Adopted by the hierarchy and the courtiers, the theory 
of divine right was later on elaborated into a system by 
Sir Itoboit Filmer (/;), and became the distinctive badge of 
the more violent high-churchmen and torios. “ It was 
gravely maintained that the Supreme Being regarded 
hereditary monarchy, as opposed to other forms of govern- 
ment, with peculiar favour; that the rule of succession in 
order of priinogenit lire was a divine institution, anterior to 
the Christian, and even to the Mosaic dispensation; that 
no human power, not even that of the whole legislature, 
no length of adverse possession, though it extended to ten 
centuries, could deprive a legitimate prince of his rights; 
that the authority of such a prince was necessarily always 
despotic; that the laws, by which, in England and in other 
countries, the prerogative was limited, were to be regarded 
merely as concessions which the sovereign had freely made 
and might at his pleasure resume; and that any treaty 
which a king might conclude with his people was merely 
a declaration of his present intentions, aod not a contract 
of which the performance could he demanded ” (*). 

(g) King James's Works, ed. by James Montacutc, Bishop of Winchester, 
1616. p. 191. 

(h) In his famous " Fatriarcha," written in the reign of Charles I.. but 
not published till 1081. 

(») Macaulay. Hist. Kn®., i. 60. The sublime pretensions of James were 
rendered ludicrous, as well as irritating, by the contemptible demeanour 
of the king himself. Cf. Green, Short. Hist, of Eng. People, pp. 464, 467. 
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Such being: the ideas of the king on regal government, 
it was inevitable that he should speed il y come into eonfliet 
with the House of Commons (/•). The very first acts 
of James's reign were ominous of the arbitrary manner 
in which he designed to rule his new kingdom. On 
his journey to London he ordered a thief, taken in the 
fact, to be executed without the formality of a trial (/); 
and in the proclamation summoning his first parliament 
he was guilty of a daring infringement upon the privi- 
leges and independence of the House of Commons. He 
took upon himself to specify the kind of men who were 
to be elected, and directed that all returns should be sent 
to his Court of Chancery, and that such as should be there 
found contrary to the proclamation should be rejected as 
“ unlawful and insufficient ” (th). 

James’s first parliament met on March 10, 1004. It 
was felt that a struggle with the crown was at hand. So 
large was the attendance of members in their places that 
additional seats had to be provided. In answer to the 
address from the throne, the Speaker, Sir Edward Phelips, 
was careful to remind the king of the limited nature of 
his regal powers. " New laws,” said he, “could not be 


* "illiu-| till 
i li.- 1 1 mix «■! 
•i -. 


( k ) Towards the end of the lGth, and during the earlier part of the 17th, 
century, the House of Commons included among its members a large body of 
men of ability, recruited especially from amongst the lawyers, who became 
known to the electors by the talent which they displayed at the bar. 
" The services which this class of men rendered to the cause of freedom 
were incalculable. The learning of the ablest lawyers in the* 16th century 
may have been small in comparison with the stores of knowledge which 
may ho acquired in our own day; but, relatively to the general level of 
education, it stood far higher. A few years later a race of parliamentary 
statesmen would begin to arise from amongst the country gentlemen; but, 
as yet, almost all pretensions to statesmanship were confined to the council 
table, and its supporters. For the present, the burthen of the conflict 
in the commons lay upon the lawyers, who at once gave to the struggle 
against the crown that strong legal character which it never afterwards 
lost." — S. R. Gardiner, Hist. Eng. from 1603 to 16-12, i. 161. 

(f) " I hear our new king," said Sir John Harrington, " has hanged one 
man before he was tried ; it is strangely done. Now, if the wind bloweth 
thus, why may not a man be tried before he has ofTcnded?" — Nug® 
Antiqs. 

(m) Pari. Hist., i. 969. Gardiner, Hist. Eng., i. 163, shows from 
the Egerton Papers, 381, that of the " two sets of notes for the pro- 
clamation," it is that in Lord Chancellor Ellesmere's hand which " alone 
contains the direction for the reference of disputed elections to chancery, 
showing that this assumption originated with him." 
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tin* common* 
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instituted, nor imperfect laws reformed nor inconvenient 
laws abrogated, by any other power than that of the High 
Court of Parliament, that is. by the agreement of the 
commons, the* accord of the lords, and the assent of the 
sovereign; that to the King belonged the right either 
negatively to frustrate, or affirmatively to ratify; but that 
he could not institute: every bill must pass the two Houses 
before it could In* submitted to his pleasure.” 

I he first business of the commons was the vindication 
of their exclusive right to determine contested elections, 
agaiiM the attempt of -Tames to transfer the decision of 
such cases to his Court of Chancery. Another of their 
privileges, freedom from arrest, was also energetically 
asserted, and received for the first time a distinct legislative 
recognition (//). 


Complaint* 
of ghevaiiM 


A poiogv of 
the lions*- *<f 
Commons. 


During a long and stormy session the commons freely 
discussed their various grievances: the ancient abuse of 
purveyance, which , notwithstanding thirty-six restraining 
statutes, still flourished with scarcely diminished vigour; 
the hardships of feudal guardianship in chivalry; the 
monopolies of the great foreign trading companies, and 
several other matters of complaint. After granting the 
usual duties of tonnage and poundage for the king’s life, 
they concluded by placing cm record a remarkable pro- 
test at ion ot their rights and liberties, drawn up by a 
com in it tee of the* Hoii'C. and entitled a “form of apology 
and satisfaction to be delivered to his Majesty.” In this 
important constitutional document the commons commence 
by expressing a desire to justify their own conduct and 
to remove from the king’s mind certain misinformations 
under which he appeared to he labouring: namely: First, 
that the privileges of the commons were not held “of right, 
hut of grace only, renewed every parliament by wav of 
denature, upon petition"; secondly, that they are “no 
court of record, nor vet a court that can command view of 


In) Sec the cases of Sir Thomas Shirley, and of Goodwin nnd Fortcscue. 
Kupra, pp. 203, 200. During the discussion on Goodwin's case, James 
informed the commons that “ he had no purpose to impeach their privilege, 
>ut si nee they derived all matters of privilege from him. and hy his grant, 
he expected that they should not he turned against him." Prothero, 
Documents, 326. 
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records, but that the attendance with the records is 
courtesy not duty and lastly, that the examination of the 
returns of writs for knights and burgesses is without their 
compass and belonging to the chancery: assertions against 
which, as “ tending directly and apparently to the utter 
overthrow of the very fundamental privileges of our House, 
and therein of the rights and liberties of the whole 
commons of the realm of England which they and their 
ancestors from time immemorial have undoubtedly en- 
joyed,” they protest, “ in the name of the whole commons 
of the realm of England, with uniform consent,” for them- 
selves and their posterity. In contradiction to these misin- 
formations the commons avouched : (1) “ That our privileges 
and liberties are our right and due inheritance no less than 
our very lands and goods; (2) That they cannot be withheld 
from us, denied, or impaired, but with apparent wrong to 
the whole state of the realm ; (3) That our making of 
request, in the entrance of parliament, to enjoy our 
privilege, is an act only of manners, and doth weaken 
our right no more than our sueing to the king for our 
lands by petition, which form, though new and more decent 
than the old by jrraccipc , yet the subject’s right is no less 
now than of old ; (4) That our House is a court of record and 
so ever esteemed; (5) That there is not the highest standing 
court in this land that ought to enter into competency, 
either for dignity or authority, with this High Court of 
Parliament, which, with your Majesty’s royal assent, gives 
laws to other courts, but from other courts receives neither 
laws nor orders; (6) And lastly, that the House of Commons 
is the sole proper judge of return of all such writs and of the 
election of all such members as belong unto it, without 
which the freedom of election were not entire; and that the 
Chancery, though a standing court under your Majesty, be to 
send out those writs and receive the returns and to preserve 
them, yet the same is done only for the use of the Parlia- 
ment, over which neither the Chancery nor any other court, 
ever had, or ought to have, any manner of jurisdiction.” 
Further on they inform the king that in regard to the late 
queen’s “ sex and age which we had great cause to tender, 
and much more upon care to avoid all trouble, which by 
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wicked practice might have been drawn to impeach the quiet 
of your Majesty's right in the succession [a gentle hint at 
the legal and other diJJicuIties which had stood in the way of 
James's claim to the throne], those actions were then passed 
over which we hoped in succeeding times ... to redress 
restore ami rectify; whereas, contrarywise in this parlia- 
ment, . . . not privileges, but the whole freedom of the 
parliament and realm, hath from time to time, upon all 
occasions, been mainly hewed at.” They then enter into 
particulars of the various matters which had arisen during 
the session — the business of Goodwin’s election, of Sir 
Thomas Shirley’s arrest, and other causes of complaint. 
“ For matter of religion,” they assure his Majesty that he 
would be misinformed “ if nnv man should deliver that 

V 

the kings of England have anv absolute power in them- 
selves. either to alter religion (which God defend should 
he in the power of any mortal man whatsoever), or to make 
any laws concerning the same, otherwise than, as in 
temporal causes, by consent of parliament.” Touching 
their own desires and proceedings therein, there bad been 
not a little misconception and misinterpretation. “We 
have not come," they said, “ in any puritan or Brownish (o) 
spirit to introduce their parity, or to work the subversion 
of the state ecclesiastical as now if standeth, things so far 
and so clearly from our meaning as that, with uniform 
consent, in the beginning of this parliament we committed 
to the Tower a man who out of that humour, in a petition 
exhibited to our House, had slandered the bishops; hut 
according to the tenor of your Majesty’s writ of summons 
directed to the counties from whence we came, and accord- 
ing to the ancient and long-continued use of parliaments, 
as by many records from time to time appeareth, we came 
with another spirit, even with the spirit of peace; we 
disputed not of matters of faith and doctrine, our desire 
was peace only, and our device of unity, how this lament- 
able anti long-lasting dissension amongst the ministers (from 
which both atheism, sects, and all ill-life have received 


(o) The 1 Brownists *' took their name from Robert Browne 
(1550? — 1633), a kinsman of Lord Burleigh, who is regarded as the 
founder of Congregationalism. 
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such encouragement ami so dangerous inn ease) might ai 
length, before help come too late, he extinguished. And 
for the ways of this pence we are not at all addicted to mil- 
own inventions, but ready to embrace any tit wav that mav 

• v • • 

be offered. Neither desire we so much that any man, in 
regard of weakness of conscience, may be exempted after 
parliament from obedience unto laws established, as that in 
this parliament such laws may be enacted as by relinquish- 
ment of some few ceremonies of small importance, or bv 
any way better, a perpetual uniformity may be enjoyed 
and observed.” They conclude by assuring the king that 
“ Our care is, and must he, to confirm the love, and to tie 
the hearts of your subjects, the commons, most firmly to 
vour Majesty. . . . Let no suspicion have access to their 
fearful thoughts that their privileges, which they think 
by your Majesty should be protected, should now by 
sinister information or counsel be violated or impaired, or 
that those which with dutiful respects to your Majesty speak 
freely for the right and good of their country shall be 
oppressed or disgraced. Let your Majesty be pleased to 
receive public information from your commons in parlia- 
ment, as to the civil estate and government. For private 
informations pass often by practice. The voice of the 
people, in the things of their knowledge, is said to be as the 
voice of God. And if your Majesty shall vouchsafe, at 
your best pleasure and leisure, to enter into your gracious 
consideration of our petition for the ease of these burthens 
under which your whole people have of long time mourned, 
hoping for relief by your Majesty, then may you be assured 
to be possessed of their hearts, and if of their hearts, of all 
they can do and have 99 ( p ). 

In this free and outspoken yet thoroughly conservative 
and monarchical address, the commons of England, at the 
commencement of their conflict for liberty with the House 
of Stuart, took up the position which they resolutely main- 
tained during the eighty-four long and stormy years. “ To 
understand this Apology,” remarks S. R. Gardiner, “ is to 
understand the causes of the success of the English Revolu- 

(p) Pari. Hist., i. 1030; and State Papers, Dom. viii. 70; Prothero, 
Documents, 286. 
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tion. They did not ask for anything which was not in 
accordance with justice. They did not demand a single 
privilege which was not necessary for the good of the nation 
as well as for their own dignity ” (q). 

propose*/ ° 1 During the next two sessions of parliament (January 21, 

twice in to May 27, 1606; and November 18, 1606, to July 4, 1607) 
ume ser *' lf> n. constant bickerings occurred between the king and the 
commons, but unmarked bv any very decisive assertion of 
prerogative on the one hand or of privilege on the other.* 
j j|rii riie session of 1606, the rule that the same bill cannot 
. ■ | be proposed twice in the same session was established, prob- 
ably lor the first time, bv the action of the lords, who 
peremptorily rejected a bill respecting purveyance which 
the commons sent up to them verv shortly after thev had 
thrown out a previous hill to the same effect. 


.Jmisilielioii 
ov.t Ihi-ir 
own 

mcmhci's. 


In the session of 1607 t ho commons, at the king’s request, 
expelled and imprisoned one of their members, Sir 
Christopher I’igott (who had been chosen for Buckingham- 
shire on the resignation of Sir Francis Goodwin), for 
slanderous aspersions cast upon the national character of 
♦ lie Scots. But this was rather a confirmation of their 
jurisdiction over their own members than any surrender of 
their privileges. Three days after the speech had been 
uttered, the king sent them a message “how much he did 
mislike and tax the neglect of the ITouse, in that the speech 
was not interrupted at the instant and t lie party committed 
before it became public, and to his Highness’ ear.” It was 
evident that the king had just cause to complain, and, after 
resolving that Pigott, being a member of the House, was not 


liable to be called in question elsewhere, the Commons 
determined, in the exercise of their own discretion, to punish 
the intemperance of their own member (r). 
iCion e * During both sessions the principal subject of discussion 

between was James’s favourite, but premature, scheme for a perfect 
Scotland!' 11 ,,n,on between England and Scotland, so that all his sub- 
jects might enjoy the same rights and he amenable to the 
same laws. But the proposition was repugnant to both 
English and Scots, in whom the national prejudices and 


(q) S. R. Gardiner, Hist. Eng., i. 186. 

(r) Com. Jotirn., i. 335. 
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animosities of ages still warmly glowed, and the only result 
was the passing of an Act (4 Jar. I. o. 1) by which all 
hostile laws between the two kingdoms, extending from the 
time of Henry V. to the reign of Elizabeth, were repealed. 

The king was anxious to have a declaratory Act pro- 
nouncing that the union of the crowns had effected a 
mutual naturalisation of the post-nati (#.e., persons born 
after his accession to the throne of England), and also an 
enabling Act conferring the same right upon the mite-nati. 
The English House of Commons was averse to this proposal, 
and the king, knowing that the opinions of the judges were 
favourable to the post-nati, determined to get the point 
settled out of parliament bv an English court of law. A 
piece of ground was accordingly bought in the name of 
Robert Calvin, an infant, born in Edinburgh in 1605, and 
an action was then brought in his name against two persons 
who, by collusion, were supposed to have deprived him of 
his land. This raised the question as to whether Calvin 
was an alien, as, in that case, he would he disabled from 
holding land in England. It was held by twelve judges 
out of fourteen, in the Exchequer Chamber, that the 
Scottish post-natus was a natural-born subject of the King 
of England (s). 

It may be added, to remind us of a fundamental principle 
of our constitutional law, that it was repeatedly laid down 
in this case that allegiance to the sovereign and protection 
by the sovereign are reciprocal. 

Offended at the commons’ bold assertion of their privi- 
leges and constant complaints of grievances, James allowed 
an interval of two years and a half to elapse without meet- 
ing his parliament. In want of money, but unwilling to 
apply for a legislative grant, he had recourse to the uncon- 
stitutional expedient of increasing the duty on imports by 
his own sole authority. In 1606 the king had directed the 
collectors of customs to demand a duty of 5s. per cwt. on 
all currants imported, in addition to the 2s. 6d. granted by 
the statute of tonnage and poundage. John Bates, a mer- 
chant of the Levant Company, refused to pay the additional 

(tf) Calvin's Case [(1608), 7 Co. Rep. 1] ; 2 St. Tr. 659. See also Broom, 
Const. Law, pp. 4*26, and Tanner, Const. Conflicts, pp. 268-269. 
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impost, alleging that it was illegal without the authority 
of parliament. An information was exhibited against him 
in the Court of Exchequer, and a unanimous decision of 
the four barons was soon given for the crown. But the 
language of Chief Baron Fleming and Baron Clarke (the 
only two whose judgments are reported) was even more 
subversive of liberty than the actual decision itself. They 
maintained that the king’s power is twofold, ordinary and 
absolute. His ordinary power is for the profit of particular 
subjects, for the execution of civil justice in the ordinary 
courts, and is called by civilians jus privatuvi , with us 
common law: it cannot he changed without parliament. 
The king’s absolute power, on the contrary, is applied not 
for the benefit of particular persons, hut for the general 
benefit of the people, and is stilus populi. This power is 
not directed by the rules of common law, but is properly 
termed policy or government, varying according to 
the wisdom of the king for the common good. The 
matter in question is material matter of 6tate, and 
ought to he governed according to the rules of 
policy by the king's extraordinary power. All customs 
[i.r. duties), he they old or new, are the effects of foreign 
commerce: hut commerce and all affairs with foreigners, 
war and peace, and all treaties whatsoever, are made by 
the absolute power of tho king; he therefore who has power 
over the cause, has power also over t he effect. Xo exporta- 
tion or importation can he but at tho king’s ports. But the 
seaports are the king’s gates which he may open or shut to 
whom he pleases. As to the statutes alleged on the part 
of the defendant, limiting the king’s prerogative to impose 
duties, Baron Clark maintained the monstrous proposition 
that Edward III. in giving his assent to the Act of the 43rd 
of his reign, c. 4 (forbidding any new impositions to be laid 
on wool or leather), “did not bind his successors ” (t). 

Even while the case was pending the merchants hastened 
to appeal to the House of Commons; and in the Petition of 
Grievances presented by the House at the end of the session 


(h Judgment (abridged) in Bates's Case (the " Case of Impositions >. 
2 8t. Tr. 371; Broom, Const. Law. pp. 247-305; Prothcro, Documents, 
pp. 340-355. 



ol a request was included (hat (lie imposition' m i«r|i i 

cease to bo levied, as no such duly could lejjallv he 
demanded without the eonsent of parliament. When the 
commons reassembled in November, Janies informed them 
of the legal decision in his favour, and for a time the 
matter was allowed to drop. Hut the king soon determined 
to make a more extensive use of this power of taxation 
which the judges had declared to be vested in the c rown. 
On July 29, 1G08, a Hook of Rates was published under the 
authority of the Great Seal, imposing heavy duties upon 
almost all mercantile commodities, “ to he for ever hereafter 
paid to the king and his successors, on pain of his 
displeasure.” 

At length the financial difficulties of the king compelled 
him agairt to summon parliament (//). The lawyers in the* 
Lower House had in the meantime been looking into the 
legal authorities, and were now prepared to dispute the 
decision of the judges on the question of impositions. Not- 
withstanding a message from the king forbidding them to 
discuss the question, the commons were not to be deterred. 
During a four days’ debate the illegality of impositions was 
argued from statutes and precedents, in the elaborate 
and luminous speeches of Ilakewill, Yelverton, and White- 
locke. The House was almost unanimous against the 
crown. They presented a strong remonstrance to the king 
on his attempt to prevent discussion, claiming as “ an 
ancient, general, and undoubted right of parliament, to 
debate freely all matters which do properly concern the 
subject; which freedom of debate being once foreclosed, 
the essence of the liberty of parliament is withal dissolved.” 
With regard to the impositions and judgment in the 
Exchequer, “ the reasons may be extended much farther, 
even to the utter ruin of the ancient liberty of this king- 
dom, and of your subjects’ right of propriety of their lands 

(u) Special precautions were taken to obtain a majority favourable to the 
crown. " During the long interval which had passed 6ince the last session 
several vacancies had occurred. To four, at least, of the constituencies 
which had seats at their disposal, the treasurer Salisbury, made applica- 
tions in favour of nominees of his own. The answers which he received 
throw some light upon the manner in which elections were at that time 
conducted.” — Gardiner, Hist. Eng., ii. 63; and see State Papers, Dorn., 
xlviii. 109, 116; xlix. 10. 
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and goods ” (./•), I liev remind the king, in a subsequent 
petition, that "the policy and constitution of this vour 
kingdom appropriates unto the kings of this realm, with 
the assent of the parliament, as well the sovereign power 
of making laws as that of taxing or imposing upon 
the subjects’ goods or merchandises wherein the}' have 
justly such a propriety as may not, without their consent, 
be altered or (•hanged’*: that whenever former kings, 
“ occasioned either bv their wars, or their over-great 
bounty, have without consent of parliament set imposi- 
tion^ either within the land or upon commodities exported 
or imported by the merchants.” the commons “have 
in open parliament complained of it, in that it was 
done without their consents, and thereupon never failed to 
obtain a speedy and full redress without any claim made 
by the kings of any powers or prerogative in that point”: 
that ** these famous kings for the better contentment and 
assurance of their loving subjects agreed that this old 
fundamental right should be further declared and estab- 
lished by Act ot Parliament, wherein it is provided that no 
Mich charges should ever he laid upon the people, without 
their common consent, as may appear by sundry records of 
former times.*’ They proceed: “We, therefore, your 
Majesty’s most humble commons assembled in parliament, 
following t be example of tins worthy care of our ancestors, 
and out of a duty to those for whom we serve, finding that 
vour Majesty, without advice or consent of parliament, 
hath lately, in time of peace. both greater impositions, 
and far more in number than any your noble ancestors did 
in time of war, have with all humility presumed to present 
this most just and necessary petition unto your Majesty: 

I hat all impositions set without the assent of parliament 
may he quite abolished and taken away: and that your 
Majesty, in imitation likewise of your noble progenitors, 
will be pleased that a law may he made during this session of 
parliament to declare that all impositions set, or to he 
set, upon your people, their goods or merchandises, save 
only by common assent in parliament, are and shall he 


Or) Prothero. p. 207. 


void (//). A liill was inlioduccd and pu"cd I ! 1 1 • > i ii_> 1 1 iln> 
commons enacting that no impon'l ion. nlhcr ilian iIiom* 
already in existence, should thereafter In* laid willimn rou- 
se lit of parliament, hut it was tin-own out by the lords. 
The judgment in /iatcs's (Use continued therefore to a fiord 
the shelter of a legal deci>ion lor the arbitrary exactions of 
the crown. 


Besides the question of impositions, tin* conunons brought 
forward a nu in her of other grievances. They specially 
complained of the High Commission Court; of the abuse of 
proclamations, “ hv reason whereof." they said, “ there is 
a general fear conceived and spread amongst your Majesty’s 
people, that proclamations will hv degrees grow up and 
increase to the strength and nature ot laws; whereby not 
only that ancient happiness —freedom — will he much 
blemished (if not quite taken away), which their ancestors 
have so long enjoyed; hut the same may also, in process of 
time, bring a -new form of arbitrary government upon the 
realm, and this their fear is the more increased bv occasion 


of certain hooks lately published, which ascribe a greater 
power to proclamations than heretofore had been conceived 
to belong unto them " (c). Dr. Cowell, regius professor of 
civil law at the University of Cambridge, had recently pub- 
lished, under the patronage of Archbishop Bancroft, n law 
dictionary called “ The Interpreter," containing most extra- 
vagant assertions in support of the king’s absolute power. 
Under the title “King” was written: “ He is above the 
law by his absolute power; and though for the better and 
equal course in making laws he do admit the three estates 
unto council, yet this in divers learned men’s opinion is 
not of constraint, but of his own benignity or by reason of 


his promise made upon oath at the time of his coronation. 
And though at his coronation he take an oath not to alter 
the laws of the land, yet, this oath notwithstanding, he 
may alter or suspend any particular law that seemetli hurt- 
ful to the public estate. Thus much in short, because I 
have heard some to be of opinion that the laws are above 
the king.” Of the parliament it is asserted : “ Of these 
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( y ) Petyt. Jus. Pari., 322 , 323; Prothcro, 302. 

( z ) Pro t hero, p. 306. 



JAMES I. 


468 


two, ouo must needs he true, that either the king is above 
the parliament, that is the positive laws of his kingdom, 
or else that he is not an absolute king. . . . And, there- 
fore, though it he a merciful policy, and also a politic 
mercy (not alterable without great peril) to make laws by 
the consent of the whole realm, because so no one part 
shall have cause to complain of a partiality, yet simply to 
bind a prince to or hv those laws were repugnant to the 
nature and constitution of an absolute monarchy.” 
Farther on he ** holds it incontrollahle [incontrovertible] 
that the king of England is an absolute king ” (a). The 
commons were so incensed at these opinions, more especially 
as the king was reported to have spoken in praise of the 
hook, that they requested a conference on the subject with 
the lords. Hut before any further steps had been taken, 
James thought it expedient to express his displeasure at the 
imprudent language ol this too zealous advocate of pre- 
rogative. and a proclamation was shortly afterwards issued 
prohibiting the purchase, uttering or reading of the book, 
and calling in all copies issued (b). 


Proclamation 
suppressing 
the " Inter* 
preter.” 


oi) Cowell's " Interpreter.” cd. 1607. articles ” King.’’ " Parliament, 
” Prerogative.” Sec also Extracts in 1 'rot hero, 409. 

(to l.onl Salisbury rc|iortcd to the House of Lords that the king had 
acknowledged that, although lie derived his title from his ancestors, "vet 
the law did set the crown upon his head.” ” and that he was a king by tho 
common law of the land.” He " had no power to make laws of himself, 
or to exact any subsidies tie jure, without the consent of his three estates, 
and, therefore, he was so far from approving the opinion, that he did hat® 
those that believed it.”— Pari. Deb. in 1610 (Camden Society), p. 24. cited 
by Gardiner. Hist. Eng., ii. 67. In the proclamation suppressing 
the ” Interpreter," James took care to improve the occasion, by lmnself 
exalting the regal dignity to a level with the Deity: "This later age 
and times of the world wherein we are fallen." it begins. " is so much 
given to verbal profession, as well of religion as of all commendable 
moral virtues, hut wanting the actions and deeds agreeable to so specious 
a profession, as it hath bred such an (insatiable curiosity in many men s 
spirits, and such an itching in the tongues and pens of most men, as 
nothing is left uosearched to the bottom both in talking and writing. 
For from the very highest mysteries in the Godhead and the most inscrut- 
able counsels in the Trinity, to the very lowest pit of Hell, and the confuse 
actions of the devils there, there is nothing now unsearched into by t e 
curiosity of men's brains. Men not being contented with the knowledge 
of so much of the will of God as it hath pleased him to reveal, hut they will 
needs sit with him in his most private closet and become privy of his most 
inscrutable counsels: and therefore it is no wonder that men in these our 
days do not spare to wade in all the deepest mysteries that belong to the 
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1 he remonstrance of the commons on the subject ni vi»*w* ■ o„. 

proclamations was not unproihictive of «mn«l. Sir K.lwanl 
Coke, Chief Justice of the Kind's Bench, was sent for to 
attend the council, and was asked l>v Salisbury (1) whether 
the king* could by proclamation prohibit the building of 
new houses in London (with the object of checking what 
was regarded as the overgrowth of the capital), and (2) 
whether he could in the same way forbid the manufacture 
of starch from wheat (so as to preserve the latter for con- 
sumption of food only). Coke replied that it was a matter 
of great importance, on which he would confer with the 
other judges. To this the council reluctantly agreed, and 
Chief Justice Fleming, Chief Baron Tanfield, and Baron 
Altham were appointed to consider the matter in con- 
junction with him. Shortly afterwards the four judges 
delivered their opinion in the presence of the Privy 
Council. The king, they said, could not create any new 
offence by his proclamation; for then he might alter the 
law of the land in a high point ; for if he may create an 
offence where none is, upon that ensues fine and imprison- 

persons or state of kings and princes, that are Gods upon earth : since wo 
sec (as we have already said) that they spare not God himself. And this 
licence that every talker or writer now assumeth to himself is conic to this 
abuse, that many Phormios will give counsel to Hannibal, and many men 
that never went of the compass of cloyster6 or colleges will freely wade by 
their writings in the deepest mysteries of monarchy and politick govern- 
ment : whereupon it cannot otherwise fall out, but that when men go 
out of their clement, and meddle with things above their capacity, them- 
selves shall not only go astray and stumble in darkness, but will mislead 
also divers others with themselves into many mistakings and errors; the 
proof whereof we have lately had by a book written by Dr. Cowell called 
tlie Interpreter; for he being only a civilian by profession, and upon that 
large ground of a kind of dictionary (as it were) following the alphabet, 
having all kind of purposes belonging to government and monarchy in his 
way by meddling in matters above his reach, he hath fallen in many things 
to mistake and deceive himself : In some things disputing so nicely upon 
the mysteries of this our monarchy, that it may receive doubtful interpreta- 
tions ; yea, in some points very derogatory to the supreme power of this 
crown ; in other cases mistaking the true state of the parliament of this 
kingdom and the fundamental constitutions and privileges thereof : and 
in some other points speaking unreverently of the common law of England 
and the works of some of the most famous and ancient judges therein ; it 
being a thing utterly unlawful to any subject, to speak or write against 
that law under which he liveth, and which wc are sworn and are resolved 
to maintain. Wherefore,” &c. See the proclamation in Preface to the 
1708 edit, of the ” Interpreter.” 
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nient. But the king might admonish his subjects to keep 
the existing laws, on pain of punishment to be inflicted by 
the law. Further, the king could not by proclamation 
make an offence punishable in the Star Chamber, if it were 
not already by law under t lie jurisdiction of that court. 
They also formally declared that the king had no preroga- 
tive but what the law of the land allowed him. By their 
firmness on this occasion the judges rendered an important 
service* to their country. A check was given to the exercise 
of arbitrary power in this direction, and for some time 
no proclamation imposing fine and imprisonment was 
issued (/•). 

Another measure which occupied much of the attention 
of the king and parliament during this and the following 
session was wliat was termed the “Great Contract.” The 

1 commons were desirous of getting rid of the irksome 
incidents of tenure in chivalry and the right of purveyance. 
Alter a great deal of negotiation between the parties, it 
wa< at length agreed that the king should receive the sum 
of fJOO.OOO yearly as compensation for the abolition of 
both these feudal sources of revenue. The matter was 
adjourned to the next session of parliament; hut in the 
meantime the commons had grown lukewarm. They were 
impressed with a sense* of the* insecurity of any contract 
made with the king in face of the doctrines maintained 
by himself and by the court lawyers, of a paramount royal 
prerogative uncontrollable by any statute. They were 
apprehensive that if the* king's wants were fully supplied 
bv a permanent grant, lie might in future be tempted 
to govern without summoning parliaments; they were 
especially dissatisfied with his steady refusal to admit of 
any change, however slight, in the ceremonial of the 
national church, or of any reform in the system of the 
ecclesiastical courts, whose jurisdiction the bishops were 
persistently attempting to emancipate from all control by 
the courts of common law. James, too, on his part, 
appears to have heroine less eager to carry out the contract. 

<r) 12 Reports, 71. Gardiner. Hist, of 15ngl.. vol. ii. 85. 104. For a 
modern judicial authority that the purpose of a royal proclamation is *<* 
notify the existing law. and that it can neither make nor abrogate law. see 
Ex parte Chazassc; In re Grazebrooh (1865), 4 Dc G. J. fc S. at p. 662. 
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It was represented to him that after all lie would not train 
much by the bargain; that by a little more rare in 
managing: the crown lands, by putting in force with tin- 
utmost rigour all the rights which he possessed against his 
subjects, he might obtain the required revenue without 
having recourse to parliament, and so retain his prerogative 
undiminished {</). It became evident that the scheme mmt 
fall through; and Salisbury then pressed the commons for 
a supply for the king’s immediate necessities. Hut the 
commons were in no humour to grant a subsidy unless the 
whole of their just grievances were redressed. It the king 
would not give way they were determined to fall back upon 
their right to refuse supplies. Some sharp things were said 
of the king’s prodigality to his Scottish favourities; im- 
patient and angry, he adjourned the House; and shortly 
afterwards the parliament was finally dissolved, after an 
existence of nearly seven years. 

For the next three years James endeavoured to rule with- 
out having recourse to parliament. His great difficulty 
was the financial one. His own extravagance, and the 
prodigality with which he rewarded the worthless favourites 
of his court, had involved him in a heavy debt and raised 
the ordinary expenditure far above the crown revenues. A 
vigorous effort was made to raise funds. Loans on privy 
seals were demanded, often unsuccessfully, from such as 
were supposed most capable of bearing the burden ; the 
arrears of fines inflicted in the Star Chamber were 
rigorously exacted; the king of France was induced to pay 
up an old debt of £65,000; the Dutch were successfully 
pressed to liquidate their debt, contracted with Elizabeth, 
by annual instalments of £*40,000; several peerages were 
sold at £10,000 apiece; and a new order of hereditary 
knights, called baronets, was created, each of whom paid 
£1,000 for his patent. In addition, large sums were raised 
by the sale of crown lands. But such resources were clearly 
temporary and inadequate. At the beginning of 1614 the 
king’s liabilities amounted to £680,000 as contrasted with 
£300,000 at which they had stood at the opening of the 
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(</) Gardiner, Hist. Eng., ii. 83, 106; Protliero, pp. Ixx., 295, 298-300. 
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session of 1G10, whilst the actual expenditure exceeded the 
income by £200,000. 

I* or some time it had been evident that parliament must 
be summoned; a course which had always been consistently 
recommended to the kin" by Bacon and by Sir Henry 
Nevill, who, though an opposition member in the late 
parliament, had since been seeking the post of secretary of 
state. In a very statesmanlike memorial Nevill assured 
the king that it was a mistake to suppose that the opposi- 
tion in the late parliament had arisen from factious 
motives, lie had himself lived on familiar terms with the 
leaders of the opposition, and was able to affirm without 
fear ot contradiction that they horc no ill-will towards the 
king. He was ready to undertake for the greater part of 
them that, if the king would act fairly by his people, ho 
would find these men ready to exert themselves in support 
• >l the government. It would, of course, lie necessary to 
gran I certain tilings upon which those who would be called 
to pay the subsidies had set their hearts. Lei the king con- 
sider what had been demanded, and what had been promised 
in the last session, granting the most reasonable of the 
commons* requests, in addition to performing all his own 
promises. Let him avoid any speech likely to excite 
irritation, and appear confident of the parliament’s good 
affections, yielding what lie meant to yield without waiting 
In bo pressed. Let him communicate such proposals as he 
wished to lay before tin* commons, not through a member 
ol the House of Lords, but either by his own mouth or by 
such of his ministers as were members of the Lower House, 
and let him request the commons to nominate a committee 
which might confer with him on all points on which any 
difference should arise between them (c). 

Bacon also strongly advised the king to summon a parlia- 
ment, but his advice was much less straightforward and 
moral than that of Sir Henry Nevill. He submitted that 
:liere were many expedients for judiciously managing a 
House of Commons; that, some of those who had been most 
forward in opposing were now won over, such as Nevill, 

» elver ton, Hyde, Crewe, Dudley Digges; that much might 


<c) See the memorial in Gardiner, Hist. Eng., ii. 202 seq. 
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be done through intimidation or flattery towards filling 
the House with well-affected persons, winning or blinding 
the lawyers — the liter, r comics of the ]Ioii>e '* and 
drawing the country gentlemen, the merchants, and the 
courtiers to act for the king's advantage. The king might 
voluntarily tender such graces and modifications ni hi< 
prerogative as might with smallest injury be conceded, in 
order to save the more important parts unimpaired (/). 
Besides Nevill, who had offered to undertake, on behalf of 
the future House of Commons, that, if the king would con- 
cede the chief points in dispute, the House would not he 
niggardly in granting supplies, there were some others who 
appear to have engaged, not only to facilitate the king’s 
dealings with the House, but to influence the elections. 
The project of these men, who, in the phraseology of the 
day, were termed the “ Undertakers,” soon leaked out, 
and excited much indignation throughout the country. The 
belief that a general attempt was being made to pack the 
parliament caused the government candidates to be rejected 
on all sides. Of the members returned to Westminster, 
three hundred, or nearly two-thirds of the whole assembly, 
were elected for the first time, the constituencies having 
evidently looked out for men who represented the deter- 
mined spirit of the nation even more strongly than the 
members of the late parliament had done (g). 

Parliament met on April 5, 1014. In the king’s speech 
certain concessions were offered, but of slight constitutional 
importance. 

The commons were not to be satisfied with these small 
instalments of justice. They went at once to the old 
grievance of impositions. A unanimous vote was passed 
against the king’s right of imposing taxes without the 
consent of parliament; and a conference on the subject was 
demanded of the lords. The lords requested the advice of 

(/) Cf. Gardiner, ii. 204 seq. 

(g) " Amongst those who were thus elected were two men who were to 
set their mark upon the history of their country. Sir Thomas Wentworth, 
a young man of twenty-one, and heir to a princely estate in Yorkshire, 
represented the great county of the north; and John Eliot, a Devonshire 
country gentleman, nine years older than Wentworth, was sent to the 
House of Commons by the little borough of St. Germans.” — Ibid. ii. 230. 
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the judges on the legal point; hut this was adroitly refused 
by the mouth of Chief Justice Coke, on the ground that the 
question might come before them judicial^. The lords, 
finally, declined the conference; but in the course of their 
debate an incident occurred which caused much excitement 
in the Lower House. Xeile, Bishop of Lichfield, a syco- 
phantic seeker after power and place, indulged in very 
abusive language towards the commons. The Lower House 
immediately demanded satisfaction from the lords. The 
bishop, when called upon to explain his words, protested 
“with many tears” that he had been misconstrued and 
never meant to speak any evil of the commons. The lords 
acquainted the Lower House with what had passed, but 
expressed an opinion that in future no member of their 
House ought to be called in question on the ground of 
common fame alone. The king now sent a message that 
unless the commons proceeded forthwith to treat of supply, 
lie should dissolve parliament. But it was too late for 
intimidation. They declared that they would first proceed 
with tin* business of impositions before taking supply into 
consideration. A few days later, on June 7, James dis- 
solved the parliament, which, from the circumstance of 
its not having passed a single bill, was nicknamed “ the 
Addled Parliament.” It had sat a little more than two 

months. . 

The sudden dissolution of parliament was not sunicien 
to appease the exasperation of James. Four members who 
had distinguished themselves bv the warmth of their lan- 
guage, Wentworth, Hoskins, Christopher Nevill, and Sir 
Walter Chute, were sent to the Tower. Sir Edwin Sandy® 
and four other members were ordered, at the same time, not 
to leave London without permission, while Sir John Savi e. 
Sir Roger Owen, Sir Edward Bhelips. and Nicholas Hvde 
were punished by dismissal from the Commission of * * 
Peace (//). This intemperate action of James commit e 
him still more deeply to the conflict with the House o 
Commons. . 

During the next six years James pursued a career o 
arbitrary government unchecked by the existence o 


(h) Gardiner, Hist. EDg., ii. 249. 



JAMKS I. 


47 5 


parliament. To supply the wants of his treasury, recourse 
was again had to the «»1 <1 expedients of forced loans, 
monopolies, heavy tines, and the rigorous exactions of the 
old feudal payments. At the time of the dissolution some 
of the bishops offered the king a contribution to help him 
out of his difficulties. In a few days their example was 
followed by the principal nobility and officers of the court; 
and a resolution was then taken to call upon all England 
for a general benevolence. Letters were written by the 
Council to the sheriff's and magistrates in each county and 
borough, calling upon them to collect and send in con- 
tributions from all persons of ability. Although care 
was taken to represent these payments in the character of 
voluntary contributions, the council in their letters did not 
hesitate to give very strong hints that it would not be 
well with those who refused to pay. It was significant 
that the judges of assize were specially charged with the 
task of recommending payment, a mischievous resuscita- 
tion of the blended judicial and fiscal functions of the 
ancient justices itinerant. But despite all the exertions 
of the court only a very small sum was with much difficulty 
and pressure obtained. The bishops, courtiers, and the 
City of London had contributed £2 : J,500 previously to the 
general appeal. From the general appeal itself, extending 
over nearly three years, the total sum obtained was no more 
than £42, GOO. In several counties the sheriffs and 
magistrates sent up united protests against the demand, 
appealing to the Act of 1 Richard III. c. 2 against 
benevolences, and expressing their unwillingness to injure 
their posterity by establishing a bad precedent (/'). 

Mr. Oliver St. John, on being applied to by the Mayor 
of Marlborough for a contribution, replied in a letter in 
which he maintained that all such contributions were 
contrary to Magna Carta and other statutes, including 
the well-known Act of Richard III., and that it was 
improper for private individuals to oppose their judgment 
to that of the commons in parliament who had refused to 
grant any supply. He concluded, somewhat intemperately, 
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(i) Gardiner, Hist. Eng., ii. 265 , 266. 
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by charging the king with breaking the coronation oath, 
and declaring his belief that all who paid the benevolence 
were supporting their sovereign in perjury. This letter 
having come to the knowledge of the council, St. John 
was sent for to London, committed to the Tower, and 
sentenced by the Star Chamber to pay a fine of <£5,000, 
and to be imprisoned during the king’s pleasure. The fine 
was afterwards remitted, but he was not set at liberty 
for some time. 

At this time the king and council were also engaged in 
investigating another affair, which was probably clothed 
with an importance which it did not possess in consequence 
of the excited feelings roused by the levy of the 
benevolence. Edmund Peach am, rector of Hinton St. 
George, Somersetshire (one of the counties which had 
taken the lead in remonstrating against the benevolence), 
had recently been prosecuted in the High Commission Court 
for a libel on his bishop and on the Consistory Court, and 
was sentenced to he deprived of his orders. While the 
prosecution was pending, his house was searched, ap- 
parently for papers connected with the alleged libel, and 
the officials happened to alight upon a manuscript treatise 
in the form of a sermon, together with some loose sheets, 
containing in very offensive language, such an attack 
upon the personal conduct of the king and the actions of 
his ministers, as would undoubtedly, if published, have 
amounted to a seditious libel. These writings were sub- 
mitted to the council, who, there is little doubt (though 
there is no direct evidence on the point), jumped to the 
conclusion that Peacham's sermon, instead of being an 
isolated piece of puritanic intemperance, had been pre- 
pared in connection with an organised conspiracy of the 
Somersetshire gentry (k). Peacham was put to the rack 
and examined, as it is expressed bv Secretary Winwood, 

(fc) In consequence of the resistance to the benevolence shown by tlio 
county of Somerset, three of its magistrates had recently been summon® 
before the council to receive a lecture on the impropriety of their conduc 
Of these, one. Sir Maurice Berkeley, may have been known to have been 
in communication with Peacham at the time of the last parliament, an 
another. John Paulet, was his immediate neighbour, and had presente 
him with the living of Hinton. — Gardiner, Hist. Eng., ii. 274. 
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“ before torture, in torture, between torture. ;unl ;iliei 
torture,*' in the vain expectation that he wou)«l reveal :i 
plot which had never existed. No conspiracy or shadow 
of a conspiracy having been detected, the kin*; and liis 
council determined to proceed directly against the prisoner, 
not for a seditious libel, but for treason, under the statute 
of Edward III., in compassing the king's death. The only 
semblance of evidence of an overt act of treason was 
the manuscript sermon, never preached, nor necessarily 
intended to be preached. James directed the attorney- 
general, Bacon, to confer with the judges of the King’s 
Bench separately, in order to ascertain, and probably to 
influence, their opinion. Chief Justice Coke objected 
(so Bacon reported to the king), that ** such particular 
and auricular taking of opinions is not according 
to the custom of this realm ” (/). The three puisne 
judges made no difficulty in giving an opinion favourable 
to the crown; and Coke, finding himself unsupported by 
his brethren in his resistance to separate and private 
consultation of the judges, at length consented to give a 
written opinion, which proved, however, by no means 
satisfactory. Of the two grounds for questioning the 
treasonable nature of Peacham's writing, first, that it 
had never been published, secondly, that even if it had 
been published, it did not amount to treason, Coke appears 
to have passed over the first, but asserted boldly that no 
mere declaration of the king’s unworthiness to govern 
amounted to treason (m). Peacham was brought to trial 
at the Taunton assizes, convicted, and sentenced to death. 
He was not, however, executed, but died in gaol about 
seven months afterwards. 

For some time there had been indications of an im- 
pending collision between the king and the Chief Justice 

(/) Bacon 's Works (ed. Spedding), v. 100. Coke's objection was not to 
the consultation of the judges by the king, hut to their being consulted 
separately. At a later time he expressed himself against the propriety of 
the law-officers consulting the judges at all (3 Inst. 29), and quoted a 
conclusive precedent in liis favour from the Year Books ; but this point 
was never raised on the present occasion. — Gardiner, Hist. Eng., ii. 277. 
On the career and work of Coke, see particularly Holdsworth, Hist, of 
Eng. Law, v. 423-493. 

(m) " Innovations of Sir E. Coke,” Bacon's W’orks (ed. Spedding), vi. 92. 
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of the King’s Bench. Now that James was at open war 
with the representatives of the nation, and was determined 
to govern as long as possible without the co-operation of a 
parliament, the only power in the state which he had to 
fear was the judicial power. It was impossible to prevent 
cases involving questions of the utmost constitutional im- 
portance from being submitted, as they arose from time 
to time, to the decision of the judges of the land. They 
wore the authorised exponents of the existing law, and 
thus possessed the power, if so minded, effectually to check 
the encroachments of the royal prerogative. 

Prior to Coke's accession to the bench, the judges had 
shown themselves, on the whole, sufficiently favourable 
to the prerogative. No reasons could be more satisfactory 
to the crown than those upon which t lie judges had 
founded their decisions in the celebrated cases ol the 
P osl-ntih and ol the Impositions (;i). But Coke early 
developed upon the bench a sturdy personal independence, 
and a determination to appeal on all occasions to the 
supremacy of the law, whieh frequently brought him into 
conflict with the king and the ecclesiastical and courtly 
supporters of the king's absolute power (o). The claim, 
pertinaciously asserted by the king and his council, to 
interfere with the opinions of the judges in every case 
in which the rights of the crown were in the slightest 
decree involved, was met bv Coke with as pertinacious a 


denial. 

Matters were brought to a crisis, in 161G, by the pro- 
ceedings in what is known as the “ Case of Commendams. 
During the time that Bishop Neile held the see of Lich- 
field, he had received from the king the grant of a living 
to he held “ in ronnnendam that is, along with his 
bishopric. Two persons named Colt and Clover brought 
an action against the bishop on the ground that the 
presentation was theirs, and not the king’s, and they 


fn) Supra, pp. 403, 404. ... 

(o) The facts are concisely staled in Gardiner, Hist. Eng.. *•*. * *' 

See in particular the references there cited to the case of Brown low • 
Mitchell, and Bacon's argument on the writ De liege Inconsul to, on 
case of Glanville and Courtney, which gave rise to Coke's quarrel with 
Chancery. 
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further pleaded that. owing to certain legal ol*j«vt i«»n-. 
the king; s grant \va> invalid in itself. (hi account « >1 its 
great importance, the vase was adjourned into the K.\- 
chequer Chamber before all the twelve j udge>. The king, 
hearing that his prerogative was likely to be culled in 
question, deputed Bishop Bilson to sit in court, in ii is 
name, whilst the ease was being argued, and to report 
on the language employed. Hilson reported that the 
counsel for the plaintiffs, besides arguing the special points 
of the case, had disputed the king's general prerogative 
to grant a eommendani. Hereupon James directed the 
attorney-general Bacon to write to the chief justice, order- 
ing him and the rest of the judges not to proceed to 
judgment until they had spoken with the king. Coke 
shortly replied that if it was wished that the other judges 
should receive the information just given to him. Bacon 
had better write to them himself. This was done; but 
the next day, the judges, as if nothing had happened, 
proceeded with their arguments. On the day following, 
they despatched a letter to the king, signed by all the 
twelve, informing his Majesty that, as they were unani- 
mously of opinion that the attorney-general’s letter was 
contrary to law, they felt bound by their oaths to pay no 
attention to it, and had accordingly proceeded with the 
case on the appointed day. 

The king, who was then at Newmarket, returned answer 
that the present case was one which concerned not merely 
the interests of private persons, but in which he himself 
was to all intents and purposes a party; that delay was 
necessary in order that he might lay before them his own 
case, and that the oath not to delay justice was not meant 
to prejudice the king’s prerogative; and concluded by com- 
manding them, of his absolute power and authority royal, 
not to proceed further in the cause till they should hear 
his pleasure from his own mouth. On his return to London, 
the twelve judges were summoned before the king and 
his council. James personally expatiated upon their mis- 
demeanours both in substance and in the form of their 
letter, certifying him merely what they had done, instead 
of submitting to his judgment what they should do. He 
told them it was their duty to check those advocates 
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who presumed to argue against his prerogative; that the 
popular lawyers were the men who, ever since his accession, 
had trodden on his prerogative in all parliaments (p); 
that his prerogative was double, the one ordinary, having 
relation to private interests, and which might be and was 
every day disputed in Westminster Hall; the other of a 
higher nature, referring to his supreme and imperial power 
and sovereignty, which ought not to be disputed or handled 
in vulgar -argument; but that of late the courts of common 
law had grown so vast and transcendent, as both to meddle 
with the king's prerogative and encroach upon all other 
courts of justice. As soon as he had concluded, all the 
judges tell upon their knees and asked pardon for their 
error. Hut Coke, though he joined in demanding pardon, 
entered on a justification of their conduct, reiterating his 
opinion thal the postponement required by the king was 
in fact a ical delay of justice, contrary to the law and 
their oaths. At the desire of James, the lord chancellor 
Kllcsnicre and the attorney-general Bacon then delivered 
their opinions, which were directly opposed to that of (lie 
chief justice. The following question was then put to the 
judges, one by one: “ Whether, if at any time in a case 
depending before the judges which his Majesty conceived to 
concern him either in power or profit, and thereupon 

i/.» James was careful to do wliat he could to repress the independence of 
the War. In 1007. Nicholas Fuller, a bencher of Gray’s Inn (who bad mi m 
James’s first parliament, and was returned for the City of London in ior 
was employed by two puritans, Ladd and Maunsell, committed y 
Hi^li Commission Court for refusing the oath cx officio, to move for 
habeas corpus. This he did on the ground that the commissioners 
power to line or imprison under the statute of Elizabeth (1 Fdiz. c. 
Although this interpretation was not accepted by the judges at the lD ' ‘ • 
the language of the statute was such as to adroit of argument. Un 
ground that he had slandered the king’s authority by questioning i 
power of the commission. Fuller was himself summoned before the g 
Commission Court, fined £200. and committed to prison. In 1613, * 
Whitelocke. a barrister who had been brought into notice in James s 
parliament by bis great speech on impositions, was summoned before 
Star Chamber on the charge of having given a private opinion to his c 
that a commission issued by the king to inquire into the state o 
navy was illegal, on account of certain directions contained in 1,1 as 
punishing offenders, which Whitelocke considered contrary to the well-know 
clause of Magna Carta. He was committed to the Fleet, but, on ^ . 
humble submission, was set at liberty.— Fuller's Case, 12 Rep. 41; 1 

locke’s Liber Famelicus. 33-40, 113-118; Gardiner, Hist. Eng-, ii- 3b * 1 
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required io consult with them, and that they simuhl slay 
proceedings in the meantime, they ought not t«» stay arrnni- 
inglv ? All, except Coke, fearful of olVemliiig the king, 
to whom they owed all their future prospects of protessional 
advancement, promised to act in future according to the 
royal wishes, jlut from Coke no answer could he extracted 
than that, whenever such a case should come before him. 
he would do what was fitting for a judge to do. The noble 
conduct of the chief justice on this occasion has deservedly 
obtained for him the admiration of posterity. Bather 
than prostitute the independence of the judicial bench 
to the arbitrary interference of the king, lie showed himself 
ready to sacrifice, for conscience' sake, the high position 
to which his own merits had raised him. Within a few 
weeks he was censured by the council and suspended from 
his oflice, and not long afterwards, in November J G1 G, 
received notice that he had ceased to be chief justice (q). 

“By the deprivation of Coke,” observes Mr. Gardiner, Coke's dig. 

James obtained at a blow all that he had been seeking by aracenn 
more devious courses. The common law judges now held i ; Vn!l nm r k . 
their offices practically, as well as theoretically, at the good 
pleasure of the sovereign. From henceforward the prero- 
gative was safe from attack in the courts of law. From 
henceforth, however, it also stood on its own merits, and 
could no longer expect to obtain that moral support which 
it had hitherto received from the decisions pronounced from 
the bench by judges who were, comparatively at least with 
the men who held office subsequently to Coke’s disgrace, 
independent of the favours and the anger of the crown ” (r). 

The foreign policy of James was scarcely, if at all, less Foreign policy 
irritating to his people than his domestic misgovernment. , f Jamcs * 

On coming to the throne ho immediately declared for peace 
with Spain, regardless of the wishes of the great body of 
Englishmen, who, looking with twofold indignation on the 
Spanish power as the great supporter of popery and 
tyranny, and feeling bound in honour not to desert their 
old allies the Dutch in their gallant and now at length 
hopeful struggle for independence, were eager to carry on 

(q) Hallarn, Const. Hist., i. 346-349; Gardiner, Hist. Eng., iii. 1 seq . ; 

Maitland, Const. Hist., 268-271. 

(r) Gardiner, Hist. Eng., iii. 27. 

E.C.IT. 31 
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the war. James, however, was not only by nature averse 
from all war, but his notions of the divine right of kings 
caused him to regard the Dutch war in particular as a 
contest of rebels against their lawful sovereign, and there- 
fore undeserving of any assistance from him. There were 
indeed many circumstances in the condition ot England at 
the death of Elizabeth which rendered an honourable peace 
with Spain highly desirable; but not content with peace, 
James must needs run counter to the whole current of 
national feeling and prejudice, by setting his heart 
upon a marriage between his son and the infanta. The 
execution of Sir Walter llaleigh (Oct. 29, 1G18), under 
a sentence of treason passed fifteen years previously, 
on evidence which was generally considered to be incon- 
clusive, was regarded by the nation as a mean truckling 
to the revengeful demands ol the court of Madrid; and the 
policy of alliance with Spain became still more odious 
after the outbreak of the war in Germany, in which the 
king's son-in-law, Frederick, Elector Palatine, was driven 
ouM»f l.is hereditary dominions by the emperor. Despite 
his pacific temper, James was roused to attempt the res- 
toration of his son-in-law, but while he was anxious to 
affect his object through the friendly mediation of Spain, 
the nation was clamouring to support the protestnnt 
interest in Germany by force of anus. In this state o 
affairs the ministers advised the king to take advantage 
of the war enthusiasm to summon a parliament, and Janie, 


•el net a lit lv gave his consent. 

James’s third parliament met on January JO, 
md was opened with a conciliatory speech ironi the throne, 
lhe commons made some complaints of the imprisonmen 
if four of their members, at. the close of the parliament 
if 1614, for words spoken in the House; but the matte 
was allowed to drop on certain explanations being £ neI J •' 
Mr. Secretary Calvert, and au assurance from the king a 
he would faithfully maintain the privilege of freedom o 
speech demanded by the House. Two subsidies weie e 
voted. . 

On the motion of the ex- chief justice, Sir Edward Co *e, 
a committee of inquiry into grievances had been ear .V 
appointed. The first abuse to which their attention was 
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ot tin* ancient right «»t parlianicntarv iiiipcnrliniciil the 
solemn accusation of an individual by tin* commons at 
the bar ot the lords which had lain dormant since the 
impeachment of the Duke of Suffolk in I H!> (.<). 


Fader the Tudors impeachments had fallen into disuse, 
partly through the subservience of the commons, and partly 
through the preference of those sovereigns for hills of 
attainder, or of pains and penalties. Moreover, the power 
crown through the Star Chamber enabled 
it to inflict punishment for many state offences without 
resorting to the assistance of parliament. With the revival 
of the spirit of liberty in the reign of James I., the practice 
of impeachment revived also, and was energetically used 
l>v the commons in the interest alike of public justice 
and of popular power. In the session of 1621, the 
commons impeached Sir Giles Mompesson and Sir Francis 
Mitchell, who, as patentees for the exclusive manufacture 
of gold and silver thread, for the licensing of ale-houses, 
and for the inspection of inns and hostel lies, had been 
guilty of gross fraud, violence, and oppression. The 
lords passed judgment on both, condemning them to be 
imprisoned, fined, and degraded from the honour of 
knighthood ( t ). 


Ih-vival of 
I IICIl I. 


Mompesson 
mill Mitchell. 
1 ( 121 . 


The impeachments of Mompesson and Mitchell were 
followed up by others against Sir John Bennett, judge 
of the Prerogative Court of Canterbury, for corruption in v 
his office; and Field,' Bishop of Llandaff, for brocage and Lord cimn- 
judicial bribery. As yet the commons bad only attacked Bacon 
privatejjersons ; a much more important step was the im- 

(s) In 1534 the commons had complained to the lords of the conduct of 
Stokeslcy, Bishop of London, and called upon him to make answer. But 
the lords declared that it was unbecoming of any lord of parliament to 
make answer in that place ; and the proceeding has not generally been 
regarded as a case of impeachment. — Lords' Journals, i. 71; Hallam, Const. 

Hist., i. 357, n. The proceedings against Wolsey in 1529 have somc-i 
times been termed an " impeachment," hut inaccurately. Articles against 
him were first presented to the Upper House and then sent down to the 
commons, who rejected them, chiefly through the eloquent defence of his 
patron made by Thomas Cromwell. Cf. Lingard, vi. 211. 

( t ) Mompesson had escaped beyond sea, but Mitchell suffered his 
punishment. 
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peachment of Lord Chancellor Bacon, which revived the 
right of impeaching 1 he king’s ministers. He was found 
guilty by the lords of receiving bribes from the suitors 
of his court, and condemned to pay a fine of £40,000, 
to be imprisoned in the Tower during the king's pleasure, 
to be for ever incapable of any office, place, or employment, 
and never again (o sit in parliament («)• The consti- 
tutional right, revived by the proceedings against Bacon, 
was confirmed and completely re-established by the im- 
peachment, in 1G24, of Lionel Cranfield, Earl of Middlesex, 
Lord Treasurer of England, for bribery and other mis- 
demeanours. On his trial he maintained his innocence 
with much spirit, and bitterly complained of the law which 
denied to him the benefit of counsel’s assistance. He was 
unanimously convicted, but his remonstrance on the harsh- 
ness of the law induced the lords to make an order that in 
future cases of impeachment the accused should be furnished 
with copies of the depositions for and against him, and that 
on demand he should be allowed the aid of counsel ( v ). 


Not content with reasserting their ancient right of im- 
peachment, the commons, in the session of 1621, were 
hurried by their zeal against popery and their enthusiasm 
for the protest ant Elector Palatine, into an act which was 
at once an invasion of the judicial rights of the lords and 
a piece of gross and cruel injustice. It came to the know- 
ledge of the Houso that Edward 1’loyd, a Homan catholic 
barrister, then a prisoner in the Fleet, had expressed hi® 
satisfaction that “ goodman Palsgrave and goodw.ie 1 un- 
grave ” (the Palatine and his consort) had been driven fio 
tho city of Prague. The commons, who suspected James 
of being very lukewarm in liis son-in-law’s cause, appear o 
have been laslied into a sudden paroxysm of rage by tin 


(..) l'rolhcro, SSI. It is to tl.c credit of James that, recogow g 
transcendent [-emus of the -real philosopher, ho mercifully release 
from tl.c Tower after a short confinement, remitting the f,ne and ft . ror 
parts of the sentence, and conferred upon him a pension of XI. • 
the career ar.d position of Bacon, sec Holdsworth, Hist, of bng. 

fr) l.ord*’ Journal, iii. 307-383. 418. The proceedings against M,d '[ leS ^ 
were apparently promoted by Buckingham, who was at variance wi 
and determined on his ruin. See Montague, Pol. Hist., ed. run 
Poole, vol. vi. p. 118; (lardiner. Hist. Eng., v. 229—230. 
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flippant expression. Floyd was condemned l»y tin* House* 
to pay a tine of .£'1,000, to stand in the pillory in three 
different -places for two hours each time, and to he carried 
from place to place on horseback, without a saddle, with 
his face to t lie horse’s tail, and the tail in his hand. The 
lords, considering this proceeding to he an infringement ol 
their privileges, requested a conference with the commons. 

As early as the first year of Henry IV., an entry on the 
rolls of parliament had declared that the judicial power of 
parliament did not belong to the commons (.r), and in this 
very session they had come to a vote, prior to impeaching 
Mompesson, that they had no jurisdiction over cases which 
did not concern the privileges of their House. "Without 
now formally confessing themselves in the wrong, they 
agreed that the prisoner should be arraigned before the 
lords, and entered a declaration in their journals that the 
proceedings in the Lower House should not be “ drawn or 
used as a precedent to the enlarging or diminishing of the 
lawful rights or privileges of either House ” (y). 

The parliament had now sat four months busily engaged 
in impeachments, inquiries into grievances, and the pre- 
paration of bills of reform, but without paying any atten- 
tion to the king’s request for a further supply in addition 
to the two subsidies already granted. Impatient at the 
delay and tired of listening to grievances, the king, much 
to the chagrin of the commons, adjourned parliament till 
November. 

When the commons re-assembled in November they were 
in anything but a complacent frame of mind. During the 
recess Sir Edwin Sandvs, a prominent parliamentary orator, ,, rosccution 
had been arrested, together with Selden, his legal adviser, of Sandy*, 
examined before the council, on some secret charge, and 
kept in confinement for a month. The commons took up 

(x) Supra, p. 282; Rot. Pari., iii. 427. 

(y) Prothero, pp. 337-339. By the lords, Floyd was adjudged, in 
addition to the punishment of the pillory, to pay a fine of £5,000, to be 
degraded from the estate of a gentleman and held infamous, to bo whipped 
at the cart's tail from the Fleet to Westminster Hall, and to be imprisoned 
for life in Newgate. On the following day, the whipping was remitted on a 
motion of Prince Charles.— Lords' Journ., 148. At the end of the session 
the king remitted 'the fine and gave Floyd his liberty. "Never," says 
Montague, op. cit., p. 101, " did he [the king] appear to more advantage 
in comparison with the houses than in his mercy to Floyd." 
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the cause of their member with great warmth. Sandys was 
absent through illness, hut although Mr. Secretary Calvert 
declared that his arrest had no connection with his speeches 
in the House, two members were appointed to visit him and 
solicit a disc losure of the truth (r). 

While expressing themselves willing to grant a moderate 
subsidy, the commons resolved first of all to enter upon the 
question of grievances. Chi the proposition of Sir Edward 
Poke, a petition was drawn up against the growth of 
popery. It assorted that both the pope and the king of 
Spain were aspiring to universal dominion, the one spiritual, 
the other temporal: that to these two powers the English 
papists looked for support; and that their hopes had 
been recently raised by the report of an intended mar- 
riage between the Prince of Wales and the infanta of 
Spain: the House therefore prayed that the king would 
marry his son to a protestant princess, and would order an 
expedition to be sent against that power (moaning Spain) 
which first maintained the war in the Palatinate (fl). The 
king having furtively obtained a copy of this petition, 
before its prcscntul ion. wrote a peremptory letter to the 
Speaker, forbidding the House to meddle generally with 
mysteries of state, and in particular not to speak of his 
son’s match with the daughter of Spain, or touch the 
honour of any prince his friend or ally. Sandys’ com- 
mit incut, he told them, was not for anything in his public 
conduct : adding, however : "We think ourself very free 
and able to punish any man’s misdemeanours in parlia- 
ment, as well during their sitting as after; which we mean 
not to spare hereafter, upon any occasion of any man s 
insolent behaviour there that shall he ministered unto 
us" (/;). Unclismay eel by the king’s menacing language, 
the commons presented to him a strong but respectful 
justification of their conduct, in which, adverting to that 
part of the king’s message which threatened them for 
freedom of speech, they claimed the privilege as their 
“ ancient and undoubted right, and an inheritance received 

(z) Com. Journ.. i. 613, CM. 60*2 : Gardiner. Hist. Eng., iv. 133,233 

(a) Pro! hero. 307. 

(b) Ibid. 310. 
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from their ancestors’* (c). In a Ion-, laboured, and 
sarcastic reply, .Tames dwelt at length on their unfitness 
for meddling with matters of government far above their 
reach, commended to them the maxim ** ne sutor ultra 
crepidam, and concluded bv remarking, “ although we 
cannot allow of the style, calling it your ancient and 
undoubted right and inheritance, but could rather have 
wished that ye had said that your privileges were derived 


Tin* kind's 


from the grace and permission of our ancestors and us (for 
most of them grow from precedents, which shows rather a 
toleration than inheritance), yet we are pleased to give you 
our royal assurance, that as long as you contain yourself 
within the limits of your duty, we will be as careful to main- 
tain and preserve your lawful liberties and privileges as ever 
any of our predecessors were, nay, as to preserve our own 
royal prerogative; so as your house shall only have need to 
beware to trench upon the prerogative of the Crown, which 
would enforce us, or any just king, to retrench them of 
their privileges ” (d). 

It was impossible for the commons to leave unanswered 
this explicit attack upon the essential privileges which they 
claimed as their birthright. On the eve of the Christmas 
recess, they drew up and recorded in their journal their 
memorable protestation of December 18, 1621, in these 
words : — 

“ The commons now assembled in parliament, being protestation 
justly occasioned thereunto, concerning sundry liberties, of Dec. is, 
franchises, and privileges of parliament, amongst others 
here mentioned, do make this protestation following: 

“ That the liberties, franchises, privileges, and juris- 
dictions of parliament, are the ancient and undoubted 
birthright and inheritance of the subjects of England : 

“ And that the arduous and urgent affairs concerning the 
king, state, and defence of the realm, and of the Church 
of England, and the maintenance and making of laws, and 
redress of mischiefs and grievances, which daily happen 
within this realm, are proper subjects and matter of 
counsel and debate in Parliament : 


(c) Prothero, 311. 

(d) Ibid. 312. 
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“ And that in the handling and proceeding of those 
businesses, every member of the House of Parliament hath, 
and of right ought to have, freedom of speech to propound, 
treat, reason, and bring to conclusion, the same: 

“ And that the commons in parliament have like liberty 
aild freedom to treat of the<e matters, in such order as in 
their judgments shall seem fittest : 

“ And that every member of the said House hath like 
freedom from all impeachment, imprisonment and molesta- 
tion (other than bv censure of the House itself), for or 
concerning any speaking, reasoning, or declaring of any 
matter or matters, touching the parliament, or parliament 
business : 

“ And that if any of the said members be complained of 
and questioned for anything done or said in parliament, 
the same is to be showed to the king bv the advice and 
assent of all the commons assembled in parliament, before 
the king give credence to any private information ” (c). 

Sending for the journals of the commons, James, in the 
presence of his council, tore up the obnoxious protestation 
with his own hand. He dissolved parliament; and revenged 
himself on the “ill-tempered spirits ” by committing Sir 
Mil ward Coke and Sir Robert Pbelips to the Tower, and 
Seblen. Pym, and Mallory to other prisons: while Sir 
Dudley Digges, Sir Thomas Crewe, Sir Nathaniel Rich, 
and Sir James Perrot were sent in a sort of honourable 
banishment, to act as Royal Commissioners in Ireland (/)• 

“ It is worthy of observation,” remarks Hallam, “that in 
this session a portion of the Upper House had united in 
opposing the court. Their opposition must he reckoned 
an evident sign of the change that was at work in the spirit 
of the nation, and by which no rank could be wholly 
unaffected.” This minority in the lords included Oxford, 
Southampton, Essex, Warwick, Save, and Spencer. The 
Earls of Oxford and Southampton were summoned before 
the council, and the former, on pretence of having spoken 
words against the king, was committed to the Tower (g). 

fe> Com. Journ., i. 6C8 ; Rushworth, i. 53; Pro! hero, 313. 

(/) Rush worth, i. 55. 

(g) Hallam. Const. Hist., i. 368. 
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James's fourth and last parliament met on February 19, 
1624. The abandonment of the projected marriage be- 
tween the Prince of Wales and the Infanta of Spain, in 
which the king was reluctantly induced to accjuiesce 
through the interested influence of the favourite Bucking- 
ham, rendered the commons unexpectedly complaisant. 
James on his part exhibited a condescension equally 
unusual. He submitted for their consideration and advice 
the matrimonial negotiations with Spain, and the desira- 
bility of entering into a war for the recovery of the 
Palatinate, and even promised, that if they would grant 
the money for the war, it should be paid into the hands of 
treasurers appointed by the commons, and that he would 
not treat of peace without previously taking their advice. 
The commons voted three subsidies and three-fifteenths 
(about £300,000); and eight citizens were appointed 
treasurers, and ten other selected persons a council of war, 
all of whom were to be accountable for their conduct to 
the commons in parliament (/i). 

Besides confirming their right to impeach the ministers 
of the crown, by their proceedings against the Earl of 
Middlesex, to which reference has been already made, the 
commons, in this session, procured the passing of several 
salutary statutes, of which the most important was a 
declaratory “ Act concerning monopolies, and dispensations 
with penal laws and the forfeiture thereof.” All mono- 
polies; all licences to do, use, or exercise anything against 
the tenor or purport of any law or statute, or to agree 
or compound with others for any penalty or forfeiture 
limited by any statute; all grants or promises of the 
benefit of any forfeiture or penalty due on any statute, 
made before judgment thereupon had; and all proclama- 
tions, inhibitions, and other proceedings any way tending 
to the furthering or countenancing of the same or any 
of them — were declared to be contrary to the laws of the 
realm and utterly void ( i ). 

(7i) 21 & 22 Jac. I. cc. 33-4&; Prothero. 278-280. 

(0 21 & 22 Jac. I. c. 3; Prothero, 275. It is under an exception 
contained in this Act that the crown has since exercised the right of 
granting letters-patent for new inventions, which would otherwise have 
been included in the general declaration against monopolies. It is provided 
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On May 29, 1024. .Tunics dissolved his last parliament, 
in which, for the first time throughout his reign, hardly 
any difference had arisen between the crown and the 
commons. lie died on March 27. 102’). The consti- 
tutional results of his reign are thus concisely summed up 
by Hal lam : “ 'Flic commons had now been engaged for 
more than twenty years in a struggle to restore and to 
fortify their own and their fellow subjects’ liberties. 
They had obtained in this period but one legislative 
mea>ure of importance, the late declaratory Act against 
monopolies. Hut they had rescued from disuse their 
ancient right of impeachment. They had placed on record 
a protestation of their claim to debate all matters of public 
concern. They had remonstrated against the usurped pre- 
rogatives of binding the subject by proclamation, and of 
levying customs at the out-ports. They had secured beyond 
controversy their exclusive privilege of determining con- 
te>led elections of their members. Of these advantages, 
some were evidently incomplete, and it would require the 
most vigorous exertions of future parliaments to realise 
them " (/.). 


CJIMU.KS 

1 . 

IIW> 

1 1 political 
character. 


Charlc** I. succeeded to the throne on the death of his 
father, at the age of twenty-five. Nurtured form his 
infancy in the doctrine of the divine right and absolute 
power of Kings, which James I. had so industriously 
promulgated, and which the church, the court, and the 
judic ial benc h had openly espoused as the true principles 
of religion and policy, Charles “came a party man to 
the throne, and continued an invasion on the peoples 
rights while he imagined himself only concerned in the 
defence of his own *’ (/). Distrust of his own judgment 
and too great a deference for the opinions of others, 
whose ill advice he followed, are the greatest faults ad- 

thal I ho Act ** shall no! extend to letters-patents and grants of privilege 
for the term of fourteen years or under, hereafter to he made, of the so e 
working or making of any manner of new manufactures within this rea m. 
to the true and first inventor or inventors of such manufactures, which 
others, at the time of making such letters-patents and grants, sha 
not use." 

(fr) Hallam, Const. Hist., i. 373. 

(/) Bolingbrokc, cd. Mallet. 1754, i. 516. 
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mitted by his zealous partisan Lord Clarendon. Cnhappy 
in the choice of his councillors — in Bucking-ham, Stratford, 
and Laud, more especially — he certainly was, hut it was 
his own insincerity and innate propensity to intrigue which 
contributed more than anything else to embitter the 
struggle between him and his people, and which in the 
end effectually closed the door against reconciliation. 

“ Faithlessness,** observes Macaulay, was the chief cause 
of his disasters, and is the chief stain on his memory, lie 
was, in truth, impelled by an incurable propensity to dark 
and crooked ways. It may seem strange that his 
conscience, which, on occasions of little moment, was 
sufficiently sensitive, should never have reproached him 
with this great vice. But there is reason to believe that he 
was perfidious, not only from constitution and from habit, 
but also on principle. He seems to have learned from the 
theologians whom he most esteemed, that between him 
and his subjects there could be nothing of the nature of 
mutual contract; that he could not, even if ho would, 
divest himself of his despotic authority; and that in every 
promise which he made, there was an implied reservation 
that such promise might be broken in case of necessity, 
and that of the necessity he was the sole judge ” (m). 

The first fifteen months of Charles’s reign saw two parlia- 
ments successively summoned and abruptly dissolved. 

Guided 'by the pernicious counsels of Buckingham, his 
heart was set upon a war with Spain, a war which, though 
approved by the last parliament of his father, had not yet 
been declared, and might easily have been avoided. 

Before commencing hostilities, funds were absolutely Supplies and 
necessary, and Charles expected from the commons a large grievances, 
and unconditional grant. But the members of the Lower J 
House were much more impressed with the necessity of 
securing the redress of grievances and placing the enjoy- ( 
ment of civil liberty upon a secure basis, than eager for the 
prosecution of the war. They accordingly doled out 
supplies very sp aring ly, granting in the first parliament 
but two subsidies (about £140,000), together with the 
customs duties of tonnage and poundage for one year only, 


(m) Macaulay, Hist. Eng., i. 72. 
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instead of for the kind’s life as had for two centuries been 
the practice (ti). They had no intention of refusing a 
further supply, but were resolved to avail themselves of 
their constitutional right to make it dependent upon redress 
of grievances. Professing themselves “ ready in a con- 
venient time, and in a parliamentary way, to afford all 
necessary supply to his Majesty upon his present and all 
other his just occasions,” they were equally determined 
“ freely and dutifully to do their utmost endeavours to 
discover and reform the abuses and grievances of the realm 
and state” (o). Indignant that they should thus dare to 
prescribe to him, the kinir hastily dissolved his first parlia- 
ment, and endeavoured to raise money upon privy seals (p); 
but within six months he again found it necessary to seek 
parliamentary aid. 

One of the chief causes of the late dissolution had been 
tlie desire of Charles to screen his favourite Buckingham 
from anticipated impeachment bv the commons. One of 
the most learned and moderate members, Sir Bobert Cotton, 
in notes for a speech which was never actually delivered, 
alluded to “ the young and simple counsel ” by which the 
king was led. “ We only,” he said, “ in loyal duty offer 
tip our humble desires, that since his Majesty hath, with 
advised judgment, elected so wi«e, religious, and worthy 
servants to attend him in that high employment, he will 
he pleased to advise with them together a way of remedy 
for these disasters in state, brought on by long security 
and happy peace; and not he led with young and simple 
counsel " (q). 

Care had been taken to prevent several of the mos 
popular orators of the last parliament from sifting in I ie 
new assembly by appointing them sheriffs (r) for the year, 
but this mameuvre failed in its effects. Irritated more 

(n) The lords refused their consent to this limited grant, and Charles 
caused the tonnage and poundage to be levied without any parliamentary 
authority. 

(o) Rushworth, i. 194: Gardiner, Documents, 2. 

(p) Rushworth. i. 196. 

(q) Forster, Sir John Eliot, i. 219; cf. Gardiner, Hist. Eng., y. 42i», n. 

(r) Among them were Sir Edward Coke. Sir Robert Fhclips. Sir Thomas 
Wentworth (who had not yet gone over to the court party), and Sir Francis 
Seymour. 
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than ever against the favourite, the new parliament 
determined to proceed to his impeachment. Whilst the 
commons were preparing materials for the charge, the king 
sent them word: “ I would not have the house to question 
my servants, much less one that is so near me. And there- 
fore I hope to find justice at your hands to punish such as 
shall offend in that kind.” Buckingham, he assured them, 
had done nothing without his own special direction; 
“ certain it is that I did command him to do what he 
hath done.” At the same time he requested an immediate 
supply (s). 

The commons resolved that three subsidies and three 
fifteenths should be granted to the king: but with a proviso 
that the bill of supply should only be brought in after they 
had presented their grievances and received the king’s 
answer. Addressing the king, they declared “ that it hath 
been the ancient, constant and undoubted right and usage of 
parliaments to question and complain of all persons of what 
degree soever, found grievous to the commonwealth, in 
abusing the power and trust committed to them by their 
sovereign.” And as to the supply, that 41 though it hath 
been the long custom of parliaments to handle the matter 
of supply with the last of their businesses; yet, at this time, 
out of extraordinary respect to your person and care of your 
affairs, we have taken the same into more speedy con- 
sideration,” and have agreed to a resolution for a present 
supply (t). 

Buckingham was now formally impeached. Two of 
the managers on the part of the commons, Sir John Eliot 
and Sir Dudley Digges, were committed to the Tower by 
the king for alleged insolence of speech. The commons, 
incensed, declared that they would do no more business 
until their members were set at liberty. Sir Dudley 
Carleton, vice-chamberlain of the household, endeavoured 
to frighten the House into submission by insinuating that 
the king might very likely be tempted to govern without 
a parliament, like the princes on the continent. But the 
commons compelled him to apologise, and a large number 


I m pearl i - 
IllCIlt I>f 

Ituckiui'liain- 
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(s) Gardiner, Documents, 3. 

(t) Rushworth, i. 249. 
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of peers bavin" assured I lie kin" that Sir Dudley Digges 
hud not spoken the words imputed to him, the two prisoners 
were shortly afterwards released (//). 

Not contented with attacking the privileges of the 
commons, Charles was imprudent enough wantonly to 
provoke a (piancl with the House of Lords. For per- 
mitting his son, without the king's licence, to marry a 
daughter of the Duke of Lennox, a lady of royal blood, 
the Karl of Arundel (an enemy of Buckingham) was com- 
mitted to the Tower during the session of parliament. 
The lords, resenting this attack upon their privileges, 
resolved, ** that no lord of parliament, the parliament 
sitting, or within the usual times of privileges of parlia- 
ment, is to he imprisoned or restrained without sentence or 
decree of the House, unless it he for treason or felony, or 
refusing to give surety for the peace " (.r). After a contest 
of three mouths between the king and the lords, Arundel 
Wih at length set at liberty. 


A not her eneinv whom Buckingham specially feared was 
the Karl of Bristol (John Digby), who having been 
ambassador to Spain at the time of Prince Charles's visit, 
had it in his power to make most damaging disclosures con- 
cern in ir the duke's conduct there. Charles refused him a 
writ <>l summons to parliament. Bristol complained to the 
peers of this violation of their common privilege; and the 
peers insisting, the king sent the writ, hut with a letter 
forbidding the earl to avail himself of if on pain of the 
royal displeasure. This letter he laid before the House of 
Lords, and the next day the attorney -general, by the kings 
order, charged him with high treason at the bar of the 
House. Bristol retaliated by impeaching the Duke of 
Buckingham, who thus became the object of two con- 
current prosecutions, respectively instituted by the House 
of Commons and by a former colleague in the late kings 


service. 


To protect his favourite, and at the same time to thwart 
the pretension of parliament, involved in this attack upon 
Buckingham, to control the appointment of the ministers 


in) Kush worth, i. 3G0-3G7. 
(r) Ibid. i. 3C9. 
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of the crown, Charles determined to dissolve parliament . 
The peers petitioned against- t his design, hut the king 
angrily replied. “No, not a minute," and the dissolution 
was immediately declared (»/). 

Bv this hasty and ill-advised dissolution hefore the 
* • 

liberal subsidies conditionally promised had been granted, 
the king found himself without funds to carry on the war 
with Spain. He again had recourse to the old illegal 
methods of raising money. Tonnage and poundage were 
arbitrarily exacted; commissions were issued to compound 
with recusants for dispensing with the penal laws; privy 
seals and benevolences were demanded from the rich; and 
the seaport towns were ordered to furnish vessels armed 
and equipped — the first attempt at ship-monev. But that 
which excited the greatest indignation was the levying 
and exacting of a general loan from every subject, accord- 
ing to the rate at which he had been assessed to the last 
subsidy. The common people who refused to contribute 
were punished by impressment into the army' or the navy; 
many of the gentry were committed to prison; several 
regiments of soldiers were sent into different counties and 
quartered upon the inhabitants; and in some places martial 
law was enforced. Chief Justice Crewe, who refused to 
admit the legality of the loan, was punished by dismissal 
from his office. 

Of the many persons imprisoned throughout England for 
refusing the loan, five only, Sir Thomas Darnel, Sir John 
Corbet, Sir Walter Earl, Sir John Heveningham and Sir 
Edmund Hampden (cousin of John Hampden, afterwards 
s6 celebrated), sued out their writs of habeas corpus in 
the King’s Bench, to which the Warden of the Fleet 
returned that they were detained under a warrant from the 
Privy Council by special command of the king. This gave 
rise to a most important discussion as to the sufficiency 
of such a return as a legal cause of detention, there being 
no charge made against the prisoners. Noy, Selden, and 
other eminent counsel for the prisoners, argued with much 
ability and learning in favour of the chartered immunity 

(y) For the impeachment of Buckingham, see Gardiner, Hist. Eng., vi. 
ch. Iviii., and Documents, pp. 3-45. 
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of English subjects from arbitrary detention, against the 
attorney-general, Sir Itobert Heath, who upheld the 
absolute prerogative of (lie crown. The judges displayed 
great moderation and apparent impartiality while the 
question was being argued; but in the end Sir Nicholas 
Hyde, chief justice, gave the decision of the court in 
favour of the crown, and the prisoners were remanded to 
custody — a custody which, by this judgment, might be 
indefinitely prolonged, without any specific charge being 
brought against the prisoners, or any trial with its 
consequent condemnation or acquittal (*). The temporary 
triumph of the king was dearly bought at the price of the 
indignation which it spread among the people, who saw 
their right of personal liberty practically annihilated by 
this decision. 

rndeterred bv the difficulties which he had encountered 
in providing for the war with Spain, Charles rashly 
entered, at the instigation of Buckingham, upon a fresh 
war with Franco. After the disastrous and humiliating 
failure of the expedition of the favourite to the Isle of Ithe 
(duly 10 Met. 00, ]U‘-27) f the absolute necessity of a large 
supply for carrying on the war forced the king to summon 
a third parliament. Previously to its assembling, it was 
deemed advisable to release the persons imprisoned for 
refusing the loan. Seventy-six were thus set at liberty; 
of whom twenty-seven (Sir Thomas Wentworth, afterwards 
Earl of Strafford, being of the number) were immediately 
returned to the new parliament. Charles opened the session 
with a proud and threatening speech. “There is none 
here/’ he said, “hut knows that common danger is the 
cause of this parliament, and that supply, at this time, 
is the chief end of it. . . . Every man now must do 
according to his conscience; wherefore, if you (which God 
forbid) should not do your duties in contributing what the 
state at this time needs, I must, in discharge of mv 
conscience, use those other means, which God hath put into 
my hands, to save that which the follies of particular 
men may otherwise hazard to lose. Take not this as a 

{z) Darnel's case, 3 St. Tr. 1: Gardiner. Documents. 57-64; Hist. Eng., 
vi- 213 217; Broom's Const. Daw. 162-207. 
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threatening (for I scorn to threaten any hut my ci|ual>* . 
but an admonition fro in him that, both out o! nature and 
duty, hath most care of your proervatimis and |»ros| critic**/” 
The lord keeper added : ** This way (of supply), as Iii< 
Majesty hath told you. he hath clio-en, not as the only 
way, but as the fittest; not as destitute ot others, but as 
most agreeable to the goodness of his own most gracious 
disposition, and to the desire and weal of his people. If 
this be deferred, necessity and the sword of the enemy 
make way to the others. Hemember his Majesty's admoni- 
tion; I say remember it” (r/). The commons were 
not at all disturbed by this menacing language. They 
had come together, said Wentworth, who was so soon 
to desert the popular cause, firmly determined on vin- 
dicating the “ancient vital liberties, by reinforcing the 
ancient laws made by our ancestors; by setting forth such 
a character of them as no licentious spirit shall dare to enter 
upon them ” (/>). They at once resolved themselves into 
a committee of grievances to consider *' the liberty ot the 
subject in his person and in his goods.” The principal 
matters discussed were : (1) illegal exactions under the name 
of loans; (2) the arbitrary commitment of those who refused 
compliance, and especially the recent decision of the King’s 
Bench remanding Sir Thomas Darnel and others upon a 
habeas corpus; (3) the billeting of soldiers on private 
persons; and (4) the infliction of punishment by martial law. 
The Commons passed resolutions “ That no freeman ought 
to be detained or kept in prison or otherwise restrained bv 
the command of the king or the Privy Council, or any 
other, unless some cause of his commitment, detainer or 
restraint be expressed for which by law he ought to be 
committed, detained or restrained”; and “that it is the 
ancient and undoubted right of every freeman that he hath 
a full and absolute property in his goods and estate; that 
no tax, tallage, loan, benevolence, or other like charge, 
ought to be commanded or levied by the king or any of his 
ministers, without common consent by act of parliament. ” 


(a) Rushworth, i. 480-484. 

(b) Ibid. i. 496. 
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Then for two months the attention of both Houses, either in 
conference or in separate debate, was almost exclusively 
devoted to the subject of a petition to the king for a declara- 
tory confirmation of these liberties. The question was 
exhaustively argued by Selden, Coke, Littleton, Digges, 
Nov, and oilier eminent lawyers on the part of the commons, 
and bv the attorney-general Heath, Serjeant Ashley, and 
others, as counsel for the crown. In the meantime the 
commons, anxious not to give the king any just cause of 
offence, unanimously voted the unusually large amount of 
five subsidies ( rV>0,000), but deferred the passing of a 
regular money bill until their grievances should be 
redressed. The king tried hard to satisfy the commons by 
offering bis royal word not to arrest any one without just 
cause, or a simple confirmation of the Great Charter and the 
other ancient statutes in favour of liberty. But Sir Edward 
Coke warned the House to proceed by bill . “Was it ever 
known,” bo said, “that general words were a sufficient 
satisfaction to particular grievances? The king’s answer is 
very gracious; but what is 1 ho law of the realm? that is 
the question. I put no diffidence in his Majesty; the king 
must speak by a record, and in particulars, and not in 
general. Let us put up a Petition of Right; not that I 
distrust the king, but that we cannot take his trust but 
in a parliamentary way ” (c). 

The Petition of Right was then drawn up by the 
commons. The lords vainly proposed as an amendment: 

“ We present this our humble petition to your Majesty with 
the care not only of preserving our own liberties, but with 
due regard to leave entire that sovereign power wherewith 
your Majesty is trusted for the protection, safety, and 
happiness of the people ” (</). This insidious saving clause 
was firmly rejected by the commons. “ Let us look into 
the records,” said Alford, a member, “ and see what 
they are: what is ‘sovereign power’? Bodin saith that 
it is free from any condition. By this we shall acknow- 
ledge a regal as well as a legal power. Let us give that 
to the king that the law gives him, and no more.” “ I am 


(c) Rushworth, i. 564. 

(d) Ibid. i. 567. 
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not able,” said Pym, “ to speak to this ; I know 

not what it is. All our petition is for the laws of Kurland; 
and this power seems to he another distinct power I'roin tin* 
power of the law. I know how to add * sovereign * to his 
[the king’s] person, but not to his power; also we cannot 
leave to him sovereign power; we never were possessed of 
it.” Sir Edward Coke said: “This is magnum in pnrvo. 
This is propounded to be a conclusion of our petition. It is 
a matter of great weight ; and, to speak plainly, it will over- 
throw all our petition; it trenches to all parts of it ; it flies 
at loans, and at the oath, and at imprisonment, and billeting 
of soldiers; this turns all about again. Look into all the 
petitions of former times; they never petitioned wherein 
there was a saving of the king’s sovereignty. I know that 
prerogative is part of the law, but sovereign power is no 
parliamentary word. In my opinion it weakens Magna 
Carta, and all our statutes; for they are absolute, without 
any saving of sovereign power; and shall we now add 
it, we shall weaken the foundation of law, and then the 
building must needs fall. Take we heed what we yield 
unto: Magna Carta is such a fellow that he will have no 
sovereign. I wonder this sovereign was not in Magna 
Carta, or in the confirmations of it. If we grant this, by 
implication we give a sovereign power above all these laws. 
Power, in law, is taken for a power with force; the sheriff 
shall take the power of the county; what it means here, 
God only knows. It is repugnant to our petition; that is, 
a Petition of Right , grounded on Acts of Parliament ” ( e ). 
In a further conference with the Lords, Sir Henry Martyn 
dwelt with much force upon the moderation displayed by 
the commons as a reason for supporting the petition in its 
integrity. “This moderation will the better appear,” he 
said, “ if it be not forgotten how our ancestors and prede- 
cessors carried themselves in parliaments, when upon lighter 
provocations less would not serve their turns, but new 
severe commissions to hear and determine offences against 
their liberties, public ecclesiastical curses, or excommuni- 
cations against the authors or actors of such violations, 
accusations, condemnations, executions, banishments. But 


(e) Rush worth, i. 568. 
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what have we said all this parliament? We only look 
forward, not backward; we desire amendment hereafter, no 
man’s punishment for aught done heretofore; nothing 
written by us in blood, nay, not one word spoken against 
any man’s person in displeasure. 1 he conclusion of our 
petition is, that we may be better in treated in time to come: 
and doth not this moderate petition deserve your lordships’ 
c heerful conjunction c.r conyruo ct confhyno? If a worm, 
being trodden upon, could speak, a worm would say, ‘ tread 
upon me no more I pray you ' ; higher we rise not, lower we 
cannot descend, and thus much we think in modesty may 
well he spoken in our own commendation, thence to move 
your lordships to vouchsafe us your noble company in this 
petition, without surcharging it with this addition” (/). 

At length the lords passed the petition without any 
material alteration, and it awaited only the royal assent 
to acquire tin* force of law. In the meantime Charles sent 
for the two chief justices, Hyde and Itichardson, and 
submitted to them certain questions to be answered by them- 
selves and the* other judges. One was, “ Whether, if t ie 
king grant the* commons’ petition, he doth not tlieie } 
exclude himself from committing or restraining a subject, 
for any time or cause whatsoever, without showing a 
cause? ” To this the judges replied, “ Every law, after it 
is made, hath its exposition, and so this petition and 
answer must have an exposition, as the case in the natuie 
thereof shall require to stand with justice; which is to e 
left to the courts of justice to determine, which conno 
particularly be discovered until such case shall happen. 
And although the petition he granted, there is no fear • o 
conclusion as is intimated in the question ’ (//)• 1 ~ 

indirect promise of compliance on the part of the judges w 
apparently unsatisfactory to the king, who had no mtentio 
of really parting with the prerogative of arbitrary co • 
mitment. On June 2. 1628, he attended in the House o 
Lords to give his answer to the bill, before the peers an 
commons in parliament. To the surprise of a me * ’ 
instead of the usual concise and clear form of ^ or s ^ 

(fi Rushworth, i. 590. . 

(( 7 ) Hargrave MSS. xxxii. 97, cited by Hallam, Const. Hist., i. 
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which a bill receives the royal assent, Charles returned a 
long- and equivocal answer that “ the king willeth that 
right be done according to the laws and customs of the 
realm, and that the statutes be put in due execution, that 
his subjects may have no cause to complain of any wrong 
or oppressions contrary to their just rights and liberties; to 
the preservation whereof he holds himself in conscience as 
well obliged, as of his prerogative ” (/i). Highly incensed 
at this evasive reply, which was tantamount to a refusal to 
pass the bill, the commons gave vent to their ill-humour 
by impeaching Dr. Main waring (i), and were proceeding 
to censure the favourite Buckingham, when on the joint 
application of the lords and commons, the king at length 
signified the royal assent in the customary form — “ Suit 
droit fait comme est desire ” — which gave to this second 
great fundamental compact between the crown and the 
nation the sanction of an Act of Parliament. 


PETITION OF RIGHT. 

3 Car. I. c. 1. (7 June, 1628.) 

The Petition exhibited to his Majesty by the Lords Spiritual and 
Temporal and Commons, in this present Parliament assembled, 
concerning divers Rights and Liberties of the Subjects: with the 
King’s Majesty’s royal answer thereunto in full Parliament. 

* To the King’s most Excellent Majesty. 

I. Humbly show unto our Sovereign Lord the King, the Lords Illegal 
Spiritual and Temporal, and Commons in Parliament assembled, exactions. 
that whereas it is declared and enacted by a statute made in the , 
time of the reign of King Edward the First, commonly called •• ' 
Statutum de Tallas/io non concedcndo ( k ) that no tallage or aid 
shall be laid or levied by the king or his heirs in this realm, without 
the good will and assent of the archbishops, bishops, earls, barons, 
knights, burgesses, and other the freemen of the commonalty of this * ., v < 
realm ; and by authority of Parliament holden in the five-and- . < ' . 
twentieth year of the reign of King Edward the Third (/), it is 
declared and enacted, that from thenceforth no person shall be com- 
pel led to make any loans to the king against his will, because such <*i ^ , < 

loans were against reason and the franchise of the land ; and by other 
laws of this realm, it is provided, that none should be charged by 


(h) Rushworth, i. 598. 
(») Infra , p. 606. 


(k) Supra, p. 227. 

(/) See Rot. Pari., ii. 238. 
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any charge or imposition called a benevolence, or by such like 
charge (m) ; by which (he statutes before mentioned, and other the 
good laws and statutes of this realm, your subjects have inherited 
this freedom that they should not lw* compelled to contribute to any 
tax, tallage, aid. or other like charge, not set by common consent in 
Parliament. 

II. Yet nevertheless of late divers commissions directed to sundry 
commissioners in several counties, with instructions, have issued, 
by means whereof your |*eople have been in divers places assembled, 
and required to lend certain sums of money unto your Majesty, 
and many of them upon their refusal so to do, have had an oath 
administered unto them not warrantable by the laws or statutes of 
this realm, and have l>een constrained to become bound to make 
appearance and give attendance In-fore your Privy Council, and in 
other plan's, and others of them have been therefore imprisoned, 
confined, and sundry other ways molested and disquieted; and divers 
other charges have leen laid and levied upon your people in several 
counties by lords lieutenants, deputy lieutenants, commissioners for 
musters, justices of peace and others, by command or direction from 
your Majesty, or your Privy Council, against the laws and free 
customs of this realm. 

HI. And where also by the statute called “The Great Charter 
of the Liberties of England." it is declared and enacted, that no 
freeman may l*e taken or imprisoned or be disseised of his freeholds 
or liberties, or bis fro* customs, or be outlawed or exiled, or in any 
manner destroyed, but by the lawful judgment of his peers, or by the 
law of the land («). 

IV. And in the eight-and-twontieth year of the reign of King 
Edward the Third, it was declared and enacted by authority of 
Parliament that no man. of what estate or condition that he e, 
should be put out of his lands or tenements, nor taken, nor im- 
prisoned. nor disherited, nor put to death, without being brought 
to answer by due process of law (o). 

V. Nevertheless, against the tenor of the said statutes, and o ?r 

the good laws and statutes of vour realm to that end provided (ph 
divers of vour subjects have of late been imprisoned without any 
cause showed ; and when for their deliverance they were broug 
before your justices by your Majesty’s writs of hahacx corpus, there 
to undergo and receive as the court should order, and their keepers 
commanded to certify the causes of their detainer, no cause was 
certified, but that they were detained by your Majesty’s special com- 
mand. signified by the lords of your Privy Council, and yet '' , < ere 
returned back to several prisons, without being charged with anything 
to which they might make answer accord ing to the law, 

(ml 1 Ric. III. c. 2. 

fn) 9 Hen. III. c. 29; supra, pp. 106, 107. 

(o) 28 Edw. III. c. 3. - 

(p) See 37 Edw. III. c. 18; 38 Edw. III. c. 9; 42 Edw. III. c. 3 , U 
Ric. II. c. 6. 
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VI. And whereas of late great companies of soldiers and niarineis 
have been dispersed into divers counties of the realm, and the inhabi- 
tants against their wills have been compelled to receive them into their 
houses, and there to suffer them to sojourn against the laws and 
customs of this realm, and to the great grievance and vexation of 
the people (q). 

VII. And whereas also by authority of Parliament, in the fivo- 
and-twentieth year of the reign of King Edward the Third, it is 
declared and enacted that no man shall be forejudged of life or limb 
against the form of the Great Charter and the law of the land ; 
and by the said Great Charter and other the laws and statutes of 
this your realm, no man ought to be adjudged to death, but by the 
laws established in this your realm, either by the customs of the 
same realm or by Acts of Parliament ; and whereas no offender, of 
what kind soever, is exempted from the proceedings to be used, and 
punishments to be inflicted by the laws and statutes of this your 
realm : nevertheless of late timo divers commissions under your 
Majesty’s Great Seal have issued forth, by which certain persons have 
been assigned and appointed commissioners with power and authority 
to proceed within the land, according to the justice of martial law, 
against such soldiers and mariners, or other dissolute persons joining 
with them, as should commit any murder, robbery, felony, mutiny, 
or other outrage or misdemeanour whatsoever, and by such summary 
course and order as is agreeable to martial law, and as is used in 
armies in time of war, to proceed to the trial and condemnation of 
such offenders, and them to cause to be executed and put to death 
aocording to the law martial. 

By pretext whereof some of your Majesty’s subjects have been by 
some of the said commissioners put to death, when and where, if by 
the laws and statutes of the land they had deserved death, by the same 
laws and statutes also they might, and by no other ought to have 
been, adjudged and executed. 

And also sundry grievous offenders, by colour thereof claiming an 
exemption, have escaped the punishments due to them by the laws 
and statutes of this your realm, by reason that divers of your 
officers and ministers of justice have unjustly refused or forborne to 
proceed against such offenders according to the same laws and 
statutes, upon pretence that the said offenders were punishable only 
by martial law, and by authority of such commissions as aforesaid ; 
which commissions, and all other of like nature, are wholly and 
directly contrary to the said laws and statutes of this your realm. 


(q) By stat. 31 Car. II. c. 1 it is enacted that no officer, military or civil, 
or other persons, shall quarter or billet any soldier upon any inhabitant of 
this realm without his consent, and that every such inhabitant may refuse 
to quarter any soldier, notwithstanding any order whatsoever. The 
provisions of the Petition of Bight and of this statute of Charles II. against 
billeting are annually suspended by the Mutiny Act, which expressly gives 
permission to billet soldiers in inns and victualling houses. 


Ilillc/iHij of 
S< ill I It’ I' a ntul 
ni'ii iners. 


Min /iii I l.nw. 
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VIII. They do therefore lmmhly pray your most excellent Majesty 
that no man hereafter In* compelled to make or yield any gift, loan, 
benevolence, tax. or such like charge, without common consent by 
Act of Parliament ; and that none l>e called to make answer or take 
such oath, or to give attendance, or be confined, or otherwise molested 
or disquieted concerning the same or for refusal thereof ; and that 
no freeman, in any such manner as is before mentioned. l>e imprisoned 
or detained ; and that your Majesty will be pleased to remove the 
said soldiers and mariners, and that your people may not be so 
burdened in time to conn*; and that the foresaid commissions, for 
proceeding by martial law, may be revoked and annulled: and that 
hereafter no commissions of like nature may issue forth to any 
person or persons whatsoever to be executed as aforesaid, lest by 
colour of them any of your Majesty’s subjects be destroyed or put 
to death contrary to the laws and franchise of the land. 

All which they most humbly pray of your most excellent Majesty 
ns their rights and lilicrties. according to the laws and statutes of 
this realm; and that your Majesty would also vouchsafe to declare, 
that the awards, doings, and proceedings, to the prejudice of your 
people in any of the premises, shall not he drawn hereafter into 
eonseipicnce or example; nnd that your Majesty would be also 
graciously pleased, for the further comfort and safety of your people, 
to declare your royal will and pleasure, that in the things aforesaid 
all your oflicers and ministers shall serve you according to the laws 
and statutes of this realm, as they tender the honour of your Majesty 
ami the pros|M>rity of this kingdom. 


(fii'i t/nidini prtifinne tretn rt /drains intcllrcta prr dictum 
dam inn in rnjini tnliirr rst rrsponsmn in plrno parlinmrnto, videlicet, 
Sait droit fait manor cst dfsirr (r). 

Tin* commons wore tiiumphnnt, nnd grateful amidst their 
rejoicings. They immediately passed a bill granting the 
five subsidies already promised; and were preparing another 
giving tin* king tonnage and poundage for life, but delayed 
its passing in order to remonstrate against the continued 
illegal levying of those duties without the sanction of 
parliament, and to pray for the removal from office of 
Buckingham, 1 o whose evil influence they attributed all the 
misfortunes of the kingdom both at home and abroad. To 
prevent the delivery of this remonstrance, the king suddenly 
(June 2G) prorogued parliament. 

On January 20. 1(529, the two Houses reassembled. 

During the recess the assassination of Buckingham by 


ir) 3 Car. I. c. 1. Statutes of the Realm, V. 23 , 24. 
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Felton (August 2*1) hail removed one greal muse of con- 
tention between (’liarles and his people; but the king had 
continued to raise the customs duties as before, and several 
merchants, on refusal to pay, had been punished by dis- 
traint of their goods and imprisonment. On appealing to 
the courts of law, they were informed by the judges that 
the kind's right was conclusively established by the decision 
in Bates's case (.*). 

The natural irritation of the commons was increased on 
hearing that the speech in which Charles, at the close of 
the last session, had claimed tonnage and poundage as his 
due, had been entered on the parliament roll together with 
the Petition of Right, and that he had caused 1,500 copies 
of the great constitutional compact between the crown and 
the people to be circulated throughout the country with his 
first and repudiated answer annexed, in addition to the final 
answer which alone formed part of the statute (t). Selden 
at once complained to the House of the breach (as he 
alleged) of the Petition of Right in the case of the mer- 
chants whose goods had been seized, and also of the cutting 
oft' of a man’s ears by an arbitrary judgment of the Star 
Chamber. “ Next,” lie said, “they will take away our 
arms, and then our legs, and so our lives; let us all see we 
are sensible of this. Customs creep on us; let us make a 
just representation hereof unto his Majesty.” The dispute 
as to tonnage and poundage was embittered and complicated 
by the fact that John Rolle, one of the merchants whose 
goods had been seized, was a member of the House. At 
this period, privilege of parliament was held to protect not 
only the persons but the goods of members from arrest; and 
although, owing to the time (the middle of th e parliamen - 

(*) The customs duties were not mentioned by name in the Petition of 
Right. And, although it has been contended that they were included in 
the words " tax or such like charge," which that statute had declared 
illegal without consent of parliament, “ we may conclude." says Montague 
(Pol. Hist., 154), " that if the Petition of Right had been meant to 
restrain the levy of tonnage, poundage, and impositions, it would have 
named them expressly as it named gift, loan, or benevolence." Cf. also 
Gardiner, Hist. Eng., vi. 326 seq. Nevertheless, in the remonstrance 
which the commons were prevented from delivering by the prorogation, 
they had declared that the levying of tonnage and poundage without 
consent was illegal by the Petition of Right.— Gardiner. Documents. 70. 

(t) Gardiner, Documents. 73; Hist. Eng., vii. 30. 
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effected, it could only be brought technically within the 
privilege by means of a legal fiction, the commons were 
disposed to resent the matter as an attack on their liberties; 
and while one member, Phelips, moved for a committee on 
the whole question of I he levy of tonnage and poundage, 
another, Littleton, desired that the parties be sent for 
that violated the liberties '* (*/). The king now thought 
il prudent to attempt to allay t ho rising storm. Sending 
for the two Houses to Whitehall, he explicitly renounced 
all claim to levy tonnage and poundage as of right. “ It 
ever was, and still is my meaning,** he told them, “ by the 
gift of my people to enjoy it, and my intention in my 
speech at the end of the last session was not to challenge 
tonnage and poundage of right, but for expedience de bene 
rssr, shewing you the necessity, not the right, bv which I 
was to take it until you had granted it unto me: assuring 
myself, according to vour general profession, that you 
wanted time and not good will to give it me ” (.r). This 
politic speech made a most favourable impression, and two 
days afterwards a proposal was made by Sir John Coke to 
bring in a bill granting tonnage and poundage to the king; 
but there still remained a grievance which the commons 
had even more at heart than illegal taxation, and the latter 
question was postponed until the recent innovations in 
religion had been discussed. 

The position taken up by the commons alike in politics 
and religion was a conservative one. In politics, the> 
sought to preserve the free English constitution as it bar 
existed prior to the despotic practices of the Tudors and the 
despotic theories ns well as practices of the Stuarts. In 
religion they adhered to flic narrow calvinistic theology 
which had been prominent in the national church from the 
reformation to the beginning of the seventeenth century. 
This they regarded ns the orthodox doctrine, and considere 
it to he supported by the Prayer Book, the Catechism, the 
Homilies, the writings of Bishop Jewel, the Lambeth 
Articles of 1595. the Pollutions of the Synod of Port in 


(it) Gardiner, Hist. Eng., vii. 32. 
(x) Ibid. vii. 33. 
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1G18, t lie uniform consent of writers whose works had been 
published by authority, and by the submission enjoined bv 
the two universities upon t lie opponents of the Lambeth 
Articles. They complained of the spread of popery and 
arminianism: the removal of communion-tables to be set up 
as altars at the eastern end of churches: the placing of 
candlesticks on them; and the obeisance made towards 
them; the ordering that congregations should stand up at 
the singing of the Gloria Patri, and that women coming to 
be churched should wear veils; the setting up of pictures 
and lights and images in churches, praying towards the 
east, crossing and other devout but to them objectionable 
gestures (y). 

In November, 1628, at Laud’s suggestion, the king had 
endeavoured to silence all religious controversy by issuing 
a new edition of the Articles of Religion, prefaced by a 
declaration (which is still printed in the Book of Common 
Prayer) directing that thereafter no man should either in 
writing or preaching put his own sense or comment as the 
meaning of the Articles, but should take them in their 
literal and grammatical sense. He at the same time 
inferentially repudiated the right of parliament to deal with 
religious questions, by declaring that to the king, as 
supreme governor of the church, and to the Convocation, 
acting by his leave and with his approval, such matters 
exclusively belonged. Blit while professing to act impar- 
tially, the king’s sympathies were unmistakably shown not 
only by his close alliance with Laud, but his ostentatious 
bestowal of promotion upon those of the clergy who had 
rendered themselves notorious, and incurred the animosity 
of the House of Commons, by their simultaneous advocacy 
of anti-calvinistic doctrines in the church and of the divine 
right of kings in the state. Dr. Montague, whose Appcllo 
Caesarem in 1625 had been condemned by the commons as 
containing matters contrary to the Thirty-nine Articles, 
and who in 1627 had been foremost in inculcating the duty 
of paying the forced loan, was promoted by the king to a 
bishopric shortly after the prorogation of parliament in 
1628; and at the same time Dr. Mainwaring, who had but 


Position 
I ikon by the 
k» i»t» and 
Laud in the 
religious 
controversy. 


(y) Gardiner, Documents, 77, and Hist. Eng., vii. 65. 
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recently been impeached by the commons and condemned 
by the lords for his advocacy, in the pulpit and the press, 
of the right of the king to tax his subjects without the con- 
sent of parliament (c), was rewarded with a rich living, and 
ultimately advanced to the bishopric of St. David’s. The 
idea of toleration and religious liberty was as yet unthought 
of by either king or parliament, and the commons, having 
declared their interpretation of the Articles of Religion to 
he the only true one (r/), proceeded to summon the authors of 
the ceremonial innovations to answer at the bar of the 
House. 

In the meantime the <|iiestion of tonnage and poundage 
was again taken up, and, contrary to the advice of Pvm, 
who wished the matter to he dealt with on the broad 
national basis of the illegality of taxation without consent, 
the commons resolved to give prominence to the breach of 
privilege in Nolle'* ease, and accordingly summoned the 
custom-house officers who had seized that member’s goods 
to appear and answer for their contempt. The king refused 
to allow his officers to he questioned for obedience to his 
orders, and directed the House to adjourn for a few days 
until March 2 (b). During the short recess attempts were 
made to conic to some private arrangement with the leaders 
of the commons, hut these failing, the House, at its re- 
assembling on March 2. was informed by the Speaker, Sir 
John Finch, that the king again required them to adjourn, 
this time to the 10th. The right of the king to order an 
adjournment, which had always l>cen admitted by the lords 
in reference to their own House, had never been acquiesced 
in by the commons, who, while complying with the king s 
wishes, had always been careful to make their adjournment 
their own formal act. When the question of adjournment 
was now put by the Speaker a chorus of “ Noes ” resounded 
from every side. Sir John Eliot, who, anticipating the 
adjournment and speedy dissolution of parliament by the 
king, had prepared a protestation on the subjects of religion 
and taxation, which, if only passed by the House before its 

<*) infra, p. 006. 

•o) Sec the Resolution of the Commons of January. 1020. Gardiner, 
Hist. Eng., vii. 41. 

,h > Gardiner, Hist. Eng., vii. 65. 60. 
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adjournment, would go forth to the country as an appeal 
against the king's arbitrary proceedings, rose to speak, lie 
was interrupted by the Speaker, who, saying he had the 
absolute command of the king to leave the chair if any one 
should attempt to address the House, rose also, but was at 
once thrust back into his seat by Holies and Valentine. 

The whole House was now in an uproar. Some of the privy 
councillors present rushed to the assistance of the Speaker, 
who broke away for a moment, but only to be again seized 
and forced into the chair. “ God’s wounds,'* exclaimed 
Holies, “ you shall sit till we please to rise." At the order 
of the House the door was locked bv Sir Miles Hobart, who 
placed the key in his pocket. Eliot proposed that three 
resolutions, the substance of which he explained, should be 
formally put to the vote. Both the Speaker and the clerk 
refused. A confused and stormy debate ensued, and Eliot, 
despairing of getting the resolutions passed, had thrown 
them into the fire, when, just as the king’s guard was 
approaching the House to effect a forcible entry, Holies, 
who had hastily rewritten the resolutions from memory, 
read them to the House. They were carried by acelama- ), 
tion, and, the House having voted its own adjournment, r, . 
the door was thrown open (c). 

The three resolutions declared : (1) that the introducers The three 
of innovation in religion, or of popery, or arminianism, resolutions 
or other opinions disagreeing from the true and orthodox ’ v ,: 
church; and (2^ all who should counsel or advise the taking 
and levying of the subsidies of tonnage and poundage, not , 
being granted by Parliament, or should be actors or instru- 
ments therein, should be reputed capital enemies to the > 
kingdom and commonwealth ; and (3) that all merchants or 
others who should voluntarily pay the said subsidies, should 
be reputed betrayers of the liberties of England, and 
enemies to the same. 

The House at its rising had adjourned to March 10. On 
that day the king dissolved parliament in person, with an 
angry reference to the “ disobedient and seditious carriage 


(c) Nicholas’ Notes of the Session of 1629; State Papers, Dorn. 
1628-1629, p. 485, cxxxviii. 5, 6, 7; Gardiner, Hist. Eng., vii. 67-76. 
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of those ill-affected persons of the House of Commons,” 
and a threat that “ those vipers ” amongst them “ must look 
for their reward of punishment ” (d). 

id) Rushworlh, i. 671-67*2. 
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CHAPTER XIV. 

THE STUART PERIOD. 

II. FROM TIIE PETITION OF RIGHT TO THE RESTORATION 

( 1629 — 1660 ). 

On the dissolution of his third parliament, Charles I. 
appears to have come to a settled determination to over- 
throw the old parliamentary constitution of England by 
governing, for the future, without the intervention of the 
national council. In an arrogant proclamation, referring 
to certain false rumours that he was about again to call a 
parliament, he announced “ the late abuse having for the 
present driven us unwillingly out of that course, we shall 
account it presumption for any to prescribe any time unto 
us for parliaments, the calling, continuing, and dissolving 
of which is always in our own power. We shall be more 
inclinable to meet in parliament again when our people 
shall see more clearly into our intents and actions; when 
such as have bred this interruption shall have received their 
condign punishment” (a). Even before the actual disso- f 
lution, the king had hastened to take vengeance on the 
opposition “vipers.” Sir John Eliot, Selden, Holies,' 
Long, Valentine, Strode, and three other members of the] 
commons, were summoned before the council and committed 
to prison. Against Eliot, Holies, and Valentine an infor- 
mation was filed in the King's Bench. On suing out their 
writ of habeas corpus they were by the king’s order removed 
from the Tower to the Marshalsea, so as to elude the judg- 
ment of the court. On being required to plead to the 
information, they demurred to the jurisdiction of the court 
on the ground that as their alleged offences had been com- 
mitted in parliament, they were not punishable in any 
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(a) Rymer, xix. 62; Rushworth, ii. 3. 
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other place. This demurrer, which raised the great ques- 
tion of parliamentary privilege, was overruled; and as the 
defendants persisted in their refusal to plead, judgment 
was given that they should ho imprisoned during the king’s 
pleasure, and not released until each had given surety tor 
good behaviour and had made submission. In addition, 
Kliot, as the ringleader, was fined £2,000, Holies 1,000 
marks, and Valentine £500 (/>). < >ther distinguished leaders 

of the opposition had been brought over to the king’s side by 
the gif! of nIHce. Sir Dudley Digges was made master of 
t he rolls; Nov, attorney-general; and Littleton, solicitor- 
general; Wentworth, created first a baron, "then a viscount, 
and subsequently Karl of Strafford, was made president of 
the Council of the North, and afterwards lord deputy ot 


Ireland. 

Surrounded by these new counsellors, and guided chiefly 
by the advice of Laud and Wentworth, Charles now entered 
upon a career of despotism which he maintained for eleven 
years. This period of personal government, during which 
1 he king governed without parliament, was, constitu- 
tionally Speaking. as much a revolutionary period as that 
during which, later on. parliament governed without the 
king. It should always he borne in mind that it was the 
aggression of Charles which provoked the counter-aggression 
of the parliament. 

To raise a revenue, Charles had recourse to various exac- 
tions, many of which were clearly illegal, and nearly all 
odious and vexatious. “Obsolete laws,’ says Cl a rent on, 
** were revived and rigorously executed, and projec s 
of all kinds, many ridiculous, many scandalous, all 
very grievous, were set on foot.” Tonnage and poun age 
and other duties were rigorously enforced by the ro>«>. 
authority alone. Monopolies, abolished by Act of Pn r,, n- 
ment in the last reign, were re-established and applie< 0 
almost every article of ordinary consumption. The ancien 
prerogative of compelling tenants in chivalry fo receive ® 
order of knighthood or pay a fine was revived, an d extern e< 

(0) Kliot <1 ierl in prison some years ofterwards (Nov. 27, 1 632) . H*-J1®* 
gave security for good behaviour and was shortly afterwards re eo* * 
Valentine remained in prison till the meeting of the Short 1 arliain 
in 1610. 
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to all men of full age seised of lands or rents (I»y whatever 
tenure) of the annual value of £-10 or more. By tins 
expedient, “ the king," says Clarendon, ** received a vast 
sum of money from all persons of quality, or indeed of any 
reasonable condition, throughout the kingdom " (c). Com- 
missioners were appointed to search out and compound for 
defects in titles to estates; and an attempt was even made 
to revive the ancient and odious forest laws. Under cover 
of the rule of law that no length of prescription could be 
pleaded in bar of the king's title, the boundaries of the 
royal forests were so extended that the forest of Rockingham 
alone was increased from six to sixty miles in circuit at the 
expense of the neighbouring landowners, who, at the same 
time, were mulcted in enormous fines for alleged encroach- 
ments, some of which were from three to four hundred years’ 
standing (</), “ which burden,” says Clarendon, “ lighted 
most upon people of quality and honour, who thought them- 
selves above ordinary oppression, and therefore like to 
remember it with more sharpness ” (e). 

In lieu of Acts of Parliament, royal proclamations, more pro- 

numerous and oppressive than those which had excited so c imnt,on8, 
much opposition under James I., were issued from time to 
time and declared to have the force of laws. The common servility of 
law judges, with a few honourable exceptions, upheld by tl»c judges, 
their decisions the illegal acts of the king; whilst the 
irregular tribunals, the courts of Star Chamber and High 
Commission, by extending their authority and exercising 
a vigilant and severe coercive jurisdiction whenever the 
slightest opposition was manifested against the civil tyranny 
of the king or the ecclesiastical tyranny of Laud, main- 
tained for some years what may not unfairly be designated 
as a reign of terror. 

Of the barbarous and tyrannical punishments inflicted by Punishments 
the court of Star Chamber it will be sufficient to refer to 
a few only of the more celebrated instances. (1) John chamber. 

(c) Hist. Rebellion, ed. Macray, i. 84 , 85. 

( d ) On this ground Lord Salisbury was fined £20,000; Lord Westmore- 
land, £19,000; Sir Christopher Hatton, £12,000; Sir Lewis Watson, £4,000; 
and many other persons in smaller amounts. — Strafford’s Letters, ii. 117. 

Cobbett’s Pari. Hist., ii. 642. See also Gardiner, Hist. Eng., viii. 282. 

(e) Clarendon, Hist., i. 65. 


E.C.H. 


33 
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Williams, Bishop of Lincoln, who, as a favourer of the 
puritans, had excited the enmity of Laud, had received 
certain letters from Dr. Osbaldiston, the master of West- 
minster School, wherein some contempt nous nickname was 
applied to (he archbishop. For concealing (not. publishing) 
this libellous letter, Williams was condemned, in 1637, to 
pay £5,000 to the king, and £3,000 to Laud, and to be 
imprisoned during pleasure. A few days afterwards he was 
suspended from his office by the High Commission Court. 
Osbaldiston was adjudged to pay a still heavier fine, to be 
deprived of his benefices, and to be imprisoned until he 
should make submission. In addition he was to stand in 
(lie pillory with his ears nailed to it, in front of his school 
in Dean's Yard (/). (2) Alexander Leighton, a Scottish 

divine (whose son afterwards became Archbishop of Glas- 
gow), was sentenced in 1630, for writing an able but 
scurrilous hook entitled " An appeal to parliament, or Sion s 
plea against prelacy,” to pay a fine of £10,000, to be 

degraded from hi- orders, to be whipped at Westminster and 

set in the pillory, to have one ear cut off, one side of lus 
nose slit, and one cheek branded with S.S. (for "sower o 
sedition ”), to have the whole of this repeated the next week 
at Chcapside, and to suffer imprisonment for life {</)■ (3) in 

l (MS, for distributing pamphlets against the bishops, John 

Li Ibu rue, a London apprentice (who afterwards fought witn 


./, Uxsliuortli. ii. WO-817. managed to keep 

but Ihe bishop was imprisoned until released with other politic p 

ID State Tr.. hi. m " W. Plea " had been Habited by | 

out of a petition draw,, up by him after the prorogation m 1628. for fiy# 

tation to parliament at its next meeting, and to which lc bt of 

hundred signatures, including those of several members ^ the ^ |lgd 

Commons. It assailed the bishops in unmeasured terms. 

promised the late king “absolute liberty to do what he list. « trutb . 

only support their authority. This was not so very far from 

But Leighton weakened his case against them as supporters < ^ 

autocracy hy laying to their charge almost every evil which existed 

world: denouncing them os "men of blood. persecu in,, ^ 

” knobs and wens of bunchy popish flesh, the trumpery o j be 

The “ Plea" was something more, however, than a mere attacK I 
bishops. It was an appeal to political preshyteriamsm, more • 

33 represented in the two Houses of Parliament, to remove ® 
sellors of the king, and to resist a dissolution. Cf. Gardiner, 1 
vii. 144. 
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groat bravery in the parliamentary army, ami attained the 
rank of lieutenant-colonel), was severely whipped from (he 
Fleet to Westminster, set in the pillory, and kept in prison 
until released three years afterwards by the Long Parlia- 
ment. (4) But the case which excited the greatest popular 
indignation was that of Prynne, Burton, and Bastwick, who 
were together brought before the Star Chamber in 1637. 
William Prynne, a barrister of Lincoln's Inn, of great 
learning, but a bigoted puritan, had already suffered, in 
1633, for publishing a ponderous tome of 1,000 pages, 
entitled “ Histriomastix,” condemning stage-plays, may- 
games, and similar diversions. Unfortunately for Prynne, 
the queen, about ten weeks after the printing of this book 
had been completed, took part in a masque at court. A 
passage reflecting in the strongest terms on female actors 
was now, unfairly as he contended, alleged to be an inten- 
tional insult to her Majesty (/i); and Prynne was con- 
demned to stand twice in the pillory, to lose both ears, to. 
pay a fine of £5,000, to be degraded from the bar and at 
his university (Oxford), and to be imprisoned until he 
should make entire submission. While in prison he man- 
aged to elude the prohibition of pen, ink, and paper, and 
published some fresh works in defence of his principles, 
one, a pamphlet entitled “ News from Ipswich,” containing 
charges of Romish innovations against Wren, Bishop of 
Norwich, which caused him to be now again brought before 
the Star Chamber. The offence of Henry Burton, a London 
rector, was the publication of two sermons, under the title 
“ For God and the King,” in which he implied that the 
innovations were the work of the bishops, and that their 
office should be abolished. John Bastwick, a physician of 
Colchester, and formerly of Emmanuel College, Cambridge, 
was already, like Prynne, undergoing punishment for a 
former offence. Some years previously he had published a 


(h) Prynne denied any reference to the queen, and argued that she could 
not have been aimed at in a publication the la6t proof-sheets of which had 
been corrected ten weeks before she acted in the court masque. But it 
appears by the newsletters of Salvetti, the Florentine agent, that the inten- 
tion of the queen to act was known about the time Prynne was completing 
his proof, and the offending passage appears on the last page of the book 
then under revision. Sec Gardiner, Hist. Eng., vii. 329. 
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Latin work, called Elenclius Papism i et Flagellum Epis- 
coporum,” in answer to a book written by one Short, a papist, 
in support of his religion. For this he was sentenced by the 
High Commission Court to a fine of £1,000, to be debarred 
his practice of physic, to be excommunicated, and imprisoned 
until he should make recantation. While in gaol he pub- 
lished a defence of himself and an acrimonious attack upon 
his prosecutors, and for this publication he was summoned, 
at the same time as Prynne and Burton, before the Star 
Chamber. It was at first intended to proceed against the 
three for high treason, but the judges, on being consulted, 
had the courage to declare that their libels against the 
bishops did not amount to treason. The accused were all 
fined £5.000 each, condemned to the pillory, to lose their 
oars, to l)e branded on both cheeks, and to be imprisoned 
for life, without access to kindred or friends, and without 
book> or writing materials. The sentence was executed m 
the most savage manner; the stumps of Prynne’s ears, which 
had been mercifully spared by the hangman on the former 
occasion, boing now pared of? so closely as to endanger his 
life. So great was the sympathy expressed for them in 
Condon, and even in some country districts, that the 
council deemed it prudent to send Prynne to Jersey, Burton 
to tJueinscy, and Bastwiek to Reilly, where they remained 
in close confinement until released bv order of the Long 
Parliament (/). 


Cast- of 
Ship-money 


First writ of 
ship-money. 
Oct. 24. lf.34. 


Shortly before these proceedings against Prvnne, a 
decision had been pronounced by the Exchequer Chamber, 
in the famous case of ship-money. The idea of ship-mone} 
originated in the “ venal diligence and prostituted learn- 
ing ” of Sir William Nov. the attorney-general (*)• AmoD S 
the records in the Tower he had found ancient writs 
compelling the seaports and even maritime counties to 
provide ships for the use of the king; and upon these 
precedents he devised a plan by which a large fleet mig >t 
he procured without any additional charge upon t e 
revenue. In October, 1034, writs were issued to the 

(«> Oardincr. Hist. Eng., viii. 2*26: Brodic. Hist. Brit. Empire. »■ 3-12- 
Several other instances of the merciless punishments inflicted by the o ar 
Chamber arc enumerated in the Ith chapter of Brodie’s 2nd vol. 

(k) Hallam. ii. 12. 
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magistrates of Loudon and other ports ordering iliem to 
provide a certain number of ships of war of a specified 
tonnage and equipage, to be ready at Portsmouth on 
March 1, and empowering them to assess all the inhabi- 
tants, according to their substance, for the sum requisite 
for the fitting out and maintenance of the ships and their 
crews for the period of six months (/). 

Notwithstanding the remonstrances of London, and some 
other towns, obedience to these “ new writs of an old 
edition ” was enforced by the imprisonment of such persons 
as refused to pay their share of the assessment, and the 
experiment proved a great temporary success. “In this 
way,” wrote the Venetian ambassador to his government, 
“ did this most important affair begin and end. If it does 
not altogether violate the laws of the realm, as some think 
it does, it is certainly repugnant to usage and to the forms 
hitherto observed ” (m). In effect, the levying of ship- 
money was the imposition of a “tax”; for the ships 
specified in the writs were of such a size as to render it 
impossible for any port in the kingdom (except London) to 
furnish them in kind as formerly, and the demand resolved 
itself into a demand for so much money. It was, there- 
fore, in its essence, a distinct violation of the Petition of 
Right, notwithstanding the show of precedent in its favour. 
We now know that the fleet was being prepared in further- 
ance of a secret treaty which Charles had been negotiating, 
the ultimate object of which was the overthrow of the 
Dutch Republic and the division of its soil between Spain 
and England (n). But there was also a real foundation for 
the pretext for arming with which the king endeavoured to 
hoodwink the nation, and even his own council, in the 
evident necessity at the time for a powerful fleet to repress 
as well the depredations of the Algerine pirates, who had 
become bold enough to infest the coasts both of England 
and Ireland, as the boldness of the Dutch, who had taken 
advantage of the naval weakness of England to dispute the 


(0 Rushworth, ii. 257; Gardiner, Documents, 105. 

(m) Cited Gardiner, Hist. Eng., vii. 376. 

(n) Clarendon, 8tate Papers, i. 109, 112, 125; Gardiner, Hist. Eng., 
vii. 367-369. 
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Second writ 
of ship- 
inonev. 

Aug. 4. 1635 

i 


Resistance to 
the collection 


ancient claim of the English crown to the dominion of the 
narrow seas (o). 

Noy died soon after suggesting (lie expedient of ship- 
money, but the Lord Keeper, Coventry, improved upon the 
original scheme by advising an extension of the writs from 
the seaports to the whole kingdom. Clarendon admits that 
this tax was intended not merely for the support of the 
navy, but “ for a spring and magazine that should have no 
bottom, and for an everlasting supply of all occasions” (p). 
Writs were accordingly sent to the sheriff of every county 
in England and Wales ordering him to provide a ship of 
war of a prescribed tonnage, armed and equipped for the 
king's service; but as it was never intended that an actual 
ship should be provided, instructions were sent with each 
writ commanding the sheriff, instead of a ship, to levy upon 
his county a specified sum of money, and return the same 
to t he treasurer of t ho navy for his Majesty’s use, with 
directions to enforce payment by compulsory process. The 
collection o I the money met with a good deal of resistance 
in the country. The chief-constables of the hundred of 
Hloxhain, Oxfordshire, replied to the warrant from the 
sheriff of the county directing the assessment, that they had 

no authority to assess or tax any man,” and that they did 
not conceive the warrant gave them any power to do so. 
L'ltiinutcly, the sheriff was obliged to make the assessment 
himself. Similar difficulties occurred also in Essex and 
Devonshire. In some places the incumbents, church- 
wardens and overseers utterly refused to produce their 
books. When cattle were distrained in default of payment 
no purchasers could be found, and the council found it 


(o) It was to uphold those claims of the Dutch that Grotius wrote hi® 
celebrated " Marc Liberum " (1609), and his views were repeated in In® 
more famous work on international law, " De Jure belli et pacis ” (1625). 
These contentions were answered by Sclden in the " Mare Clausum 
(1635). proving that sovereignty over the narrow seas had been exercised by 
England from the earliest times. The controversy was ended by Bynker- 
shock, in Ins defence of the complete freedom of the seas. " De dominio 
maris ” (1702), who, however, acknowledged, on the other hand, that the 
sovereignty of maritime states extended only to the so-called coast waters, 
the range of cannon-shot — *' quousque tormenta exploduDtur “ ; "terra) 
dominium finilur, ubi finitur armorum vis." 

(p) Hist., i. 85. 
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necessary to direct them to he sent to London for sale by 
the king’s officers (q). 

Richard Chambers, a London merchant, who had already 
suffered for his resistance to the imposition of tonnage and 
poundage, brought an action in the King’s Bench against 
the Lord Mayor for imprisoning him on refusal to pay the 
assessment. The defendant pleaded the king's writ as a 
special justification, and the judges refused even to allow 
the question of right to he argued, Berkeley, one of their 
number, declaring that “ there was a rule of law and a 
rule of government, and that many things which might not 
be done by the rule of law might be done by the rule of 
government ” (r). 

The issuing of a third writ of ship-money, affecting, Third writ of 
like its immediate predecessor, the whole of England, made Qct^ oTioae. 
it but too clear that it was the king’s intention to retain 
this innovation as a permanent tax, to bo levied at his 
pleasure without the consent of the nation. The opposition 
to the writs, hitherto restricted to particular localities, 
now assumed a general aspect, and was taken up bv men 
of the highest rank and of undoubted loyalty. The Earl of 
Danby (Henry Danvers), an old servant of the crown, 
wrote to the king, warning him of the universal discontent 
of his subjects. Tho new levies of money, he said, were 


repugnant to the fundamental laws of England, and to the 
privileges which their ancestors and they themselves had 
till the present time enjoyed. It was of the manner in 
which the money was raised, not of the amount, that they 
complained. The only way for the king to give satisfac- 
tion to his subjects was by summoning parliament (j). 
The Earl of Warwick (Robert Rich) addressed him in much 
plainer language, and several peers drew up a protestation 
to the king, which, however, does not appear to have been 
actually presented (t). But Charles had no intention either 1 
of calling a parliament or of desisting from the exaction of 
the obnoxious tax, which produced an annual revenue of 
over £200,000. The people murmured, but were obliged 


( q ) Gardiner, Hist. Eng., viii. 93, 94, 102, 103. 

(r) Rush worth, ii. 323. 

(«) Gardiner, Hist. Eng., viii. 201. 

(t) Ibid. 203. 
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Hampden’s 
refusal to 
pay. 




i 


Extra judicial 
opinions '*f 
the judge-. 
Feb. 7, 1 r,:t • • 


to yield to the overbearing power of the crown. Several 
attempts were made to raise the question of the legality of 
the levy in the courts of law, but the crown always found 
means to elude the discussion. At length, in 1637, John 
Hampden, a gentleman of ancient family and good estate 
in Buckinghamshire, succeeded in obtaining a judicial 
decision upon the point of law. Having refused to pay 
the sum of 20s. assessed upon a portion of his estate (v), 
proceedings were instituted against him in the Exchequer, 
to which he* appeared and demurred to the writ as in- 
sufficient in law. Till this time “ he was rather of reputa- 
tion in his own country,” says Clarendon, *’ than of public 
discourse or fame in the kingdom: but then he grew the 
argument of all tongues, every man inquiring who and 
what he was that durst, at his own charge, support the 
liberty and property of the kingdom” (.r). The king 
awaited the decision of the judges with confidence. Some 
time previously he had privately submitted to them the 
following questions: (1) “When the good and safety of 
the kingdom in general is concerned and the whole king- 
dom in clanger; whether may not the king, bv writ under 
the Great Seal of England, command all the subjects of 
our kingdom, at their charge, to provide and furnish 
such a number of ships, with men, vic tuals, and munition, 
and for such time as we shall think fit, for the defence 
and safeguard of the kingdom from such danger and peri ; 
and bv law compel the doing thereof in case of refusal or 
refractoriness? (2) And whether, in such a case, is not the 
king the sole judge, both of the danger, and when and how 
the same is to he prevented and avoided? ” The judges (wit 
the exception of Croke and Hutton, who, however, sub- 


(n) The sum of *20.«. was assessed on lands in Great Missenden, and 
another su:n 31s. 6*1. on his lands in Great Kimble. 

(i) Hist., iii. p. 62. Hampden, who was a cousin of Oliver Cromwc . 
had sat in Charles’s first three parliaments. For refusing to contribute 
the general loan in 1G26, on the ground that " lie feared to draw up 
himself that curse in Magna Carta which should be read twice a ? ea 
against those that do infringe it.” he was committed to prison, but 
his freedom in time to be re-elected to the parliament of 1628. In ^ 
Long Parliament he sat for Buckinghamshire, and on the breaking out o 
the Civil War. took a colonel’s commission in the parliamentary army. 
died .Tunc 21. 16-13, of wounds received in the skirmish at Chalgrove, near 
Oxford, six days previously. 
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scribed their names on the principle that the judgment of 
the majority was that of t he whole body) answered both 
questions in favour of the prerogative, and this extra- 
judicial opinion was by the king's order publicly read in 
the Star Chamber, and enrolled in all the courts at 
Westminster ( y ). 


During twelve days the great case was argued in the 
Exchequer Chamber, by the celebrated Oliver St. John and 
Robert lfolborne as counsel for Hampden, by the attorney- 
general Bankes and the solicitor-general Littleton on behalf 
of the crown. On the part of Hampden it was maintained: 

(1) That the law and constitution of England had pro- 
vided certain known and undoubted means for the defence 
of the realm whether by sea or land, (a) The military 
tenures of land bound a large part of the kingdom to a 
stipulated service at the charge of the holders. The Cinque 
Ports also, and some other towns held bv an analogous 
tenure, were bound to furnish a quota of ships or men in 
return for the special privileges which they enjoyed, 
(b) In addition to these services in kind for defence by 
land and sea, things coming to the king by prerogative, 
as the profits arising from the feudal tenures, and various 
other emoluments received in right of the crown, were 
applicable so far as they would extend to the public use. 
(c y The king, moreover, had been specially provided with 
particular supplies of money for defence of the sea N in time 
of danger, as the customs on wool and leather, tonnage 


Argumet 
oil I lie cn 


(y) Rush worth, ii. 355; Gardiner, Documents, 108. The opinion of the 
judges was twice taken by the king; first, in Nov. 1635, shortly after the 
issue of the second writ, and again more formally in Feb. 1637. Their 
answers were practically the same on both occasions. On their last 
opinion Strafford wrote : " The opinion delivered by the judges, declaring 
the lawfulness of the assignment for the shipping, is the greatest service 
that profession hath dono the Crown in my time. But unless his Majesty 
hath the like power declared to raise a land army upon the same exigent 
of state, the Crown seems to me to 6tand but upon one leg at home, to be 
considerable but by halves to foreign princes abroad. Yet sure this, 
methink8, convinces a power for the sovereign to raise payments for land 
forces, and consequently submits to his wisdom and ordinance the trans- 
porting of the money or men into foreign states, so to carry by way of 
prevention the fire from ourselves into the dwellings of our enemies . . . 
and if by degrees Scotland and Ireland be drawn to contribute their 
proportions to these levies for the public, omne tulit punctum .” — Letters 
and Despatches of the Earl of Strafford (ed. Enowler, 1739), ii. 61. 
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and poundage. With regard to the legality of the modern 
impositions, far in excess of the ancient use, St. John 
said he did not. intend to speak: “for in case his Majesty 
may impose upon merchandise what himself pleaseth, 
there will he less cause to tax the inland counties; and in 
case he cannot so do, it will be strongly presumed that he 
can much less tax them.” 


(2) When these ordinary revenues proved insufficient, 
the constitution had provided other sufficient and lawful 
means— viz., aids and subsidies granted in parliament. To 
these the kings of England had at all times habitually had 
recourse. The fact that our kings also obtained supplies 
of money by bums on promise of repayment, or by benevo- 
lences which were in the nature of alms from their subjects, 
afforded additional proof that they possessed no prerogative 
of general taxation. It is rare in a subject, and more so in 
a prince, to a<k and take that ns a gift which he may and 
ought to have of right. 

(•'!) Hut the most conclusive and irrefutable argument 
was founded on the long series of statutes, concluding with 
the recently granted Petition of flight, by which, in most 
emphatic language, it was provided that no tax should he 
levied on the subject without the consent of parliament. 

(4) As to the precedents alleged on the crown side, it was 
answered that most or all of them applied to sea-towns and 
havens; and that it appeared that the inland counties had 

not. so much as dc facto been usually charged for ships. 
But even if precedents could he adduced, they could not 
be upheld in the teeth of so many statutes. The question 
was not what had been done dc facto, for many things 
had been done which were never allowed, but what ba< 


been done, and might l>e done de jure. “ Judicandum est 
legibus non exemplis.” 

(&) Lastly, admitting that in a case of overruling 
necessity, as of actual invasion, or its immediate prospect, 
not only the sovereign, but each man in respect of h)> 
neighbour, might do many things absolutely illegal at 
other seasons, yet in the present case there was no over- 
whelming danger; the nation was at peace with all tie 
world ; and it would be absurd to reckon the piracies of a 



SIIir-MONKY. 


few Turkish corsairs among those instant perils for which 
a parliament would provide too late. 

The twelve judges took some time for deliberation, and 
delivered their judgments during the three next terms, 
four in each term. Seven pronounced in favour of the 
crown, and five in favour of Hampden: so that the majority 
against him was the least possible. Of the five who de- 
cided for Hampden, three based their judgments upon 
merely technical grounds peculiar to his particular case: 
but the other two, Croke and Hutton, boldly denied the 
right claimed by the crown, without the smallest qualifica- 
tion. The elaborate and learned judgment of Sir George 
Croke was grounded upon the following reasons: First, 
that the command by the king’s writ to have ships at the 
charge of the inhabitants of the county was illegal and 
contrary to the common law, not being by authority of 
parliament. Secondly, that if at the common law it had 
been lawful, yet this writ was illegal, being expressly 
contrary to divers statutes prohibiting a general charge 
to be laid upon the commons without the consent in parlia- 
ment. Thirdly, that it was not to be maintained by 
any prerogative, nor allegation of necessity or danger. 
iFourthly, admitting it were legal to lay such a charge 
upon maritime ports, yet to charge any inland county, 
as the county of Bucks, for making ships, and furnishing 
them with mariners, &c., was illegal and not warranted by 
any precedent. On the other hand several of the judges 
who pronounced for the crown, finding it almost impossible 
to elude the force of the numerous prohibitory statutes, 
rested their decision upon the intrinsic absolute authority 
of the king, and the inability of parliament to limit the 
high prerogative of the crown. Mr. Justice Crawley said: 
“ This imposition without parliament appertains to the 
king originally, and to the successor ipso facto , if he be a 
sovereign in right of his sovereignty from the crown. You 
cannot have a king without these royal rights.” “ Where 
Mr. Holborne,” said Mr. Justice Berkeley, “supposed a 
fundamental policy in the creation of the frame of this 
kingdom, that, in case the monarch of England should be 
inclined to exact from his subjects at his pleasure, he 


•IlldgllM' 
lln* ho 



524 


CHARLES I. 


KlToct of klii 
joili'Mirnt. 


should be restrained, for that he could have nothing from 
them, but upon a common consent in parliament; he is 
utterly mistaken therein. . . . The law knows no such king- 
yoking policy. The law is of itself an old and trusty servant 
of the king’s ; it is his instrument or means which he useth 
to govern his people bv : I never read nor heard that lex 
was rex ; but it is common and most true that rex is Lex. 

“ The king, pro hono publico," said Vernon, another judge, 
“ may charge his subjects, for the safely and defence of 
the kingdom, notwithstanding any act of parliament, and 
a statute derogatory from the prerogative doth not bind 
the king; and the king may dispense with any law in 
cases of necessity.” Sir John Finch, Chief Justice of the 
Common Pleas, followed in the same strain : “ No act of par- 
liament,” he said, can bar a king of his regality, as that no 
lands should hold of him, or bar him of the allegiance of his 
subjects or the relative on bis part, as trust and power to 
defend bis people : therefore nets of parliament to take away 
his royal power in the defence of his kingdom are void; 
they are void acts of parliament to bind the king not to 
command the subjects, their persons, and goods, and I 
say their money too: for no acts of parliament make any 
difference ” (r). 

Charles had little cause for rejoicing at the legal decision 
iu his favour. Its only effect was to make Hampden the 
most popular man in England, and to strengthen and 
widely extend the public indignation. “ It is notoriously 
known,” says Lord Clarendon, "that pressure [ship- 
money] was borne with much more cheerfulness before tho 
judgment for the king than ever it was after; men before 
pleasing themselves with doing somewhat for the king 8 
service, as a testimony of their affection, which they were 
not hound to do, many really believing the necessity, an 
therefore thinking the burden reasonable; others observing 
that the access to the king was of importance, when the 
damage to them was not considerable, and all assuring 

(Z) 3 St. Tr.. 825; Broom. Const. Law. pp. 303-367; Ilallain. Const. 
Hist. . ii. 21, 22; selections from the speeches of Oliver St. John and o 
Sir Robert Berkeley are given in Gardiner. Documents. 109 seq. A 
summary of the legal arguments is given in Keir and Lawson, Cases m 
Constitutional Law, 39-49. 
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themselves that when they should he wesiry or unwilling 
to continue the payment, they might resort to the law for 
relief, and find it. But when they heard this demanded in 
a court of law as a right, and found it, l>y sworn judges 
of the law, adjudged so, upon such grounds and reasons 
as every stander-by was able to swear was not law, and so 
had lost the pleasure and delight of being kind and dutiful 
to the king, and instead of giving were required to pay, 
and by a logic that left no man anything which he might 
call his own ; they no more looked upon it as the case 
of one man, but the case of the kingdom, nor as an 
imposition laid upon them by the king, but by the judges, 
which they thought themselves bound in conscience to the 
public justice not to submit to. It was an observation long 
ago by Thucydides, that 4 men are more passionate for 
injustice than for violence, because,* says he, 4 the one 
coming as from an equal seems rapine, when the other, 
proceeding from one stronger, is but the effect of necessity.’ 
So, when ship-money was transacted at the Council Board, 
they looked upon it as a work of that power they were all 
obliged to trust, and an effect of that foresight they were 
naturally to rely upon. Imminent necessity and public 
safety were convincing persuasions; and it might not seem 
of apparent ill-consequence to them, that upon an emergent 
occasion the regal power should fill up an hiatus, or supply 
an impotency in the law. But when they saw in a court 
of law (that law that gave them title and possession of all 
that they had) apophthegms of state urged as elements of 
law; judges as sharp-sighted as secretaries of state, and in 
the mysteries of state; judgment of law grounded upon 
matter of fact, of which there was neither inquiry or proof, 
and no reason given for the payment of the thirty shillings 
in question, but what concluded the estates of all the 
standers-by ; they had no reason to hope that that doctrine, or 
the preachers of it, would be contained within any bounds, 
and it was no wonder that they, who had so little reason to 
be pleased with their own condition, were not less solicitous 
for, or apprehensive of, the inconveniences that might 
attend any alteration. 
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The Scotti-di 

rebellion. 


“ And liere the damage and mischief cannot bo expressed 
that the crown and state sustained, by the deserved 
reproach and infamy that attended the judges, by being 
made use of in this and the like acts of power: there being no 
possibility to preserve the dignity, reverence, and estima- 
tion of the laws themselves but by the integrity and 
innoeency of the judges. And no question, as the 
exorbitancy of the House of Commons, this parliament, 
hath proceeded principally from their contempt of the 
laws, and that contempt from the scandal of that judg- 
ment ; so the concurrence of the House of Peers in that fury, 
can he imputed to no one thing more than to the irreverence 
and scorn the judges were justly in, who had been always 
before looked upon there as the oiaoles of the law, 
and the best guides and directors of their opinions 
and actions. And they now 'bought themselves excused 
for swerving from the rules and customs of their prede- 
cessors (who, in altering and making of laws, in judging 
of things and persons, had always observed the advice 
and judgment of those sages), in not asking questions 
of those whom they knew nobody would believe: and 
thinking it a just reproach upon them (who, out of their 
gent Nesses, had submitted the difficulties and mysteries 
of the law to he measured by the standard of general reason, 
and explained by the wisdom of state) to see those men 
make use of the licence they had taught, and determine 
that to he law which they thought reasonable, or found 
to be convenient. If Ihese men had preserved the simplicity 
of their ancestors in severely and strictly defending t e 
laws, other men had observed the modesty of theirs in 
humbly and dutifully obeying them ” (a). 

It was not long after the condemnation of Hampden 
that Charles entered upon his rash and unwise attempt to 
change the ecclesiastical position in Scotland, and to foice 
upon the people of that kingdom a liturgy which the grea 
body of them regarded with fanatical abhorenre. The Scots, 
having drawn up and signed their celebrated Covenant 

(February 27, 1638 (/*)), at length took up arms in defence 


(а) Hist. Rcbcll., i. S6. 

(б) Gardiner. Documents, 121. 
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of 1 heir religious freedom. By the ignominious purifica- 
tion of Berwick (June IS, 1G39). the contest was only 
adjourned, and both sides almost immediately began in 
prepare for a renewal of the war. In this emergency, the 
real impotence of the king’s arbitrary system of govern- 
ment became apparent. The illegal methods of supply so 
long practised proved utterly inadequate for the support 
of an army, and the king, after eleven years of despotic 
rule, most reluctantly yielded to the advice of his council, 
and issued writs for a parliament, which met on 
April 13, 1G40. 


It is remarkable that the House of Commons which met 
after so long a period of arbitrary misgovernment was ad- 
mitted on all sides to be one of the most moderate and 
loyal assemblies which had been known for many years. 

“ The House generally,’* says Clarendon, “ was exceed- 
ingly disposed to please the king and do him service. 
It could never be hoped,” he remarks elsewhere, “ that 
more sober and dispassioned men would ever meet together 
in that place, or fewer who brought ill purposes with 
them-” (c). Charles pressed for an ample and immediate 
supply, and pledged his word that if the commons would 
gratify him with the despatch of this matter, he would 
give them time enough afterwards to represent any 
grievances to him. But the commons, led by Pym and 
Hampden, and mindful how shamefully the royal word 
had been already violated, showed a thorough determina- 
tion to have their accumulated grievances redressed before 
voting supplies. They declared that the conduct of the 
Speaker on the last day of the former parliament, in re- 
fusing, at the alleged command of the king, to put the 
question; and the prosecution and imprisonment of Eliot, • 
Holies and Valentine, for their behaviour in parliament, 
were breaches of privilege. The proceedings against f 
Hampden in the case of ship-money were inquired into 
by a committee and reported matter of grievance; and 
the various other illegal proceedings during the long dis-j 
continuance of parliament were discussed in detail. “ Let 
us not stand too nicely upon circumstances,” said Edmund 
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Waller ; let us do what possibly may bo done with reason 
and honesty on our part to comply with his Majesty’s desires. 
Let us give new force to the old laws for the maintaining 
of our rights and privileges, and endeavour to restore this 
nation to the fundamental and vital liberties- — to propriety 
of our goods, and the freedom of our persons. . . . The kings 
of this nation have always governed hv parliament; . . . but 
his Majesty shall now hear the truth from us and we shall 
make appear t he errors of divines who would persuade us 
that a monarch must he absolute, and that he may do all 
things ml libitum. . . . Since they are so ready to let loose 
(he consciences of their kings, we are the more carefully to 
provide for our protection against this pulpit-law — by 
declaring ami re-enforcing the municipal laws of this 
kingdom ” ('/). 


With this object, a committee was appointed to confer 
with the peers on a long list of grievances divided, by the 
advice of Pyni, into the three heads of innovations in 
religion, invasions of private property, and breaches of 
the privileges of parliament. Impatient at the delay, 
Charles had recourse to the interposition of the lords. 
They voted that in their opinion “ the supply should have 
precedency, and he resolved upon before any other matter 
whatsoever,” and in a conference communicated this 
resolution to the commons. The latter at once voted this 
a high breach of their privileges, which the lords answerec 
by a disclaimer of any intention to interfere with the 
undoubted right of the commons, admitting that “the hi 
of subsidies ought to have its inception in your House; and 
that when it comes up to their lordships, and is by them 
agreed to, it must be returned back to you, and be, > 
your Speaker, presented ” ( e ). 


(d) Rushworth, ii. 1140—1142. 

(e) Besides the exclusive right of initiating money-bills, the commo 
also maintained that such bills should not be amended by the lords. 
1671, they successfully disputed the right of the lords to reduce the amoun 
of an imposition; and since that year the lords have tacitly acquiesce J 
the contention of the commons. Whenever amendments have been 103 
which the commons were desirous of adopting, they have invariably sav 
their privilege hy throwing out the amended bill and sending up a 

bill embodyiug the lords' amendments. But while abstaining ,r . 

interference with grants of supply, the lords occasionally, without objec io 
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In the meantime the king; sent a message to the commons 
offering, if they would grant him twelve subsidies (about 
£850,000), payable in three years, to give up the pre- 
rogative ot ship-money. But the commons were bv no 
means inclined to purchase that which they justly claimed 
as their right. “ Many observed ‘ that they were to pur- 
chase a release of an imposition very unjustly laid upon the 
kingdom, and by purchasing it, they should upon the 


from the Lower House, rejected or postponed other hills incidentally affect- 
ing supply and taxation, such as hills for the regulation of trade and for 
imposing or repealing protective duties. When, however, in li'.K), they 
amended a bill for regulating Warwick Gaol, by shifting the proposed rate 
from the owners to the occupiers of land, the commons vindicated their 
privilege by throwing out the bill. The right of the lords to reject a money, 
bill, *' to pass all or reject all, without diminution or alteration," was 
explicitly admitted by the Lower House in 1C71 and 108'.); hut as the exercise 
of this right involved the withholding supplies from the crown, the lords 
were loth to avail themselves of it, and, unable to exercise any control, 
ceased for the most part even to discuss financial measures. When, in 1703, 
they opposed the third reading of the Wines and Cider Duties Bill, it was 
observed that this was the first occasion on which they had been known 
to divide upon a money-bill. At length, in 1800, the lords exercised their 
legal right of rejection, " in a novel and startling form," by rejecting a 
hill for the repeal of the paper-duty, after bills for the increase of the 
property-tax and stamp-duties, intended to supply the deficiency which 
would be caused by such repeal, had already received the royal assent. The 
legal right of the lords to reject any hill whatever was indisputable; and 
this particular bill had encountered stormy opposition in the Lower House, 
where it was only carried by a majority of nine. " Yet it was contended," 
observes Sir Krskine May, " with great force, that to undertake the office 
of revising the balances of supplies and ways and means— which had never 
been assumed by the lords during two hundred years— was a breach of 
constitutional usage, and a violation of the first principles upon which the 
privileges of the House are founded. If the letter of the law was with the 
lords, its spirit was clearly with the commons." After the lapse of six 
weeks, during which a committee of the commons had searched for prece- 
dents and reported to the House, Lord Palmerston, on the part of the 
Government, addressed the House, deprecating a collision with the lords, 
and expressing his opinion that, in rejecting the Paper Duties Bill, they 
had been actuated by motives of public policy merely, without any intention 
of entering upon a deliberate course of interference with the peculiar func- 
tions of the commons; adding, however, that should that appear to he their 
intention, the latter would know how to vindicate their privileges, if invaded, 
and would be supported by the people. He concluded by proposing three 
resolutions, which were passed by the House : (1) " That the right of 
granting aids and supplies to the crown is in the commons alone " ; (2) That 
although the lords had sometimes exercised the power of rejecting bills 
relating to taxation, yet the exercise of that power was " justly regarded 
by this House with peculiar jealousy, as affecting the right of the commons 
to grant supplies and to provide the ways and means for the service of the 
year ” ; and (3) That to secure to the commons their rightful control over 
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matter confess it had been just; which no man in bis 
heart acknowledged "; and therefore wished that the judg- 
ment might he first examined, and being once declared 
void, what they should present the king with would appear 
a ”ili and not a recompense ” (/). The message was, how- 
ever, taken into favourable consideration, and the commons 
were on the point of deciding that a supply should bo 
granted to tin* king, leaving the amount and the manner 
for subsequent consideration, when Sir Henry Vane. 
See re I ary of State, told them that if the supply were not 
veiled in t lto amount and manner proposed in the kings 
mes-age, it would not he accepted. '1 his caused an ad- 
journment of the debate, and the next day the king angrily 
dissolved parliament, which had sat only three weeks. 
•• Then* could not a greater damp,"' says Clarendon, “have 
seized upon the spirits ol .he whole nation than this 
dissolution caused; and men had much ul the misery in 
view which shortly alter fell out. . . . Nor could any man 
imagine what «»!l‘eiic*i they [the commons] had given, which 
put the king to that resolution. Hut it was observed that 
i„ the countenances , : f those who bad most opposed all that 
was desii ed bv hi* majesty, there was a marvellous serenity ; 
nor could they conceal the joy of their hearts: for the) 
knew enough or what was to come, to conclude that til 
king would he shortly compelled to call another parlia- 

(axii inn, thi« House has in «u» own hands tbe power so t0 /"PJJJJ 
miiii n.nl to frame hills or supply. Hint the right of t * coimno 

as to the n. alter, manner, measure, ami time, may he maintained m \w\t ■ 

In the followin'* the commons effectually prevented a «« era | 

fcrcncc bv the lords. by including the repeal of the paper duty ... ft g 
financial measure granting the properiy-lox. the tea and sugar d, ' eSl 
other w n vs and means for the service of the " J 

constrained to accpt.-May. Const. Hist.. ... 104-1 W. d- “ ls0 
Pari. Practice. 563 570. "It would seem, writes like. Con j J „ ie 
of House of Lords, p. 345. ~ that, should the commons ahva\.s fo 
same polirv. the lords would lose even the power of throwing out a ' 

bill, or would be able to assert it only at the risk of interrupting at » ^ 
tion affecting the public revenue and expenditure. This forc<as 
Pike was actually fulfilled. A money-bill associated withthc name ^ 

chancellor of the exchequer. Mr. Lloyd George, was. in 1900, sen P ^ 

Upper House and rejected, entailing the consequences Mr. Pike pr P 
would happen. The great constitutional issues involved are more 
dealt with supra, p. 275, note, and infra, p. 684. 

<f) Clarendon, Hist., i. 178 
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ment, and the}' were as sure that so many grave and 
unbiased men would never be elected again ” (g). 

Charles now returned to his old despotic courses. Several Tl,e hi, »« . 
members of the late House of Commons were committed to old 'despotic 
prison.' Forced loans were exacted; fresh monopolies were eourses - 
created. Ship-money was enforced with even greater rigour 
than before, and the Lord Mayor and sheriffs of London 
were summoned before the Council for neglecting to raise a 
loan demanded by the king. A new imposition was laid 
upon the counties, under the name of “coat and conduct 
money,” for clothing and defraying the travelling expenses 
of the recruits whom the king had pressed into his services 
against the Scots. 

In order to obtain a grant of six subsidies from the Convocation 
clergy, Convocation was unconstitutionally continued after conlmued * 
the dissolution of parliament, under a fresh commission 
authorising its sittings “ during pleasure,” and empower- 
ing it to alter and amend the laws of the church. It 
accordingly framed and promulgated a set of canons which 
greatly irritated both the political and religious feelings 
of a great part of the nation. In addition to inculcating 
the divine right of kings, and denouncing the damnable 
sin of resistance to authority, a new oath declaring approval 
of the established doctrine and government was appointed to 
be taken by all clergymen, and all graduates in the 
universities, and schoolmasters (h). 

In his military operations against the Scots, Charles Failure of 
failed utterly and ignominiouslv. After the defeat at the 
ford of Newburn-on-Tyne, the English arm)', disheartened, nguinst the 
undisciplined, and disaffected, had retreated to York, Scots.^ 
leaving the counties of Northumberland and Durham to be 28. 
possessed by the victors. “ The game of tyranny,” observes 
Macaulay, “ was now up. Charles had risked and lost 
his last stake. . . . His army was mutinous, his treasury ^ 
was empty; his people clamoured for a parliament; 
addresses and petitions against the government were pre- 
sented. Strafford was for shooting the petitioners by 
martial law; but the king could not trust the soldiers. 


( g ) Clarendon, Hist., i. 183. 

(h) Ruehworth, ii. 1186; Gardiner, Hist. Eng., ix. 146. 
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A great council of peers was called at York, but the king 
could not trust even the peers. He struggled, evaded, 
hesitated, tried every shift, rather than again face the 
representatives of his injured people. At length no shift 
was left. He made a truce with the Scots and summoned 
a parliament " (#). 

On November •>, Hi-10, met that renowned parliament 
■’destined to every extreme of fortune, to empire and to 
servitude, to glory and to contempt: at one time the 
sovereign of its sovereign, at another time the servant of 
its servants’*; but which, “in spite of many errors and 
disasters, is justly entitled to the reverence and gratitude 
ol all who, in any part of tin* world, enjoy the blessings 
of const itul innal government '* (/•). The elections had pro- 
ceeded with the utmost excitement throughout England, 
i lie court candidates were rejected on all sides. The 
exertions of the leaders of the popular party— of Hampden 
in particular, who rode from shire to shire exhorting 

the electors to return wortliv members — secured an over- 

* 

whelming majority on the side of the opposition. “There 
was observed," says Clarendon, “a marvellous elated 
countenance in most of the members before they met. 
together iu the House: the same men who six months before 
were observed to he of very moderate tempers, and to wish 
that gentle remedies might he applied without opening t ho 
wound too wide and exposing it to the air, and rather to 
cure what was amiss than too strictly to make inquisition 
into the causes and origin of the malady, talked now in 
another dialect both of things and persons, . . . and said that 
they must now he of another temper than they were the 

last parliament ; . . . that they had now an opportunity to 
make their country happy by removing all grievances and 
pulling up the cause.** ol them by the roots, if all men would 
do their duties ” (l). 

The first day on which the House met for business, Pyni 
delivered a long and eloquent speech on the miserable 
state and condition of the kingdom, denouncing the many 

(») Macaulay. Hampden (Essays, i. 566). 

Ik) Ibid., loc. cit., and Hist., i. 87. 

(/) Clarendon, Hist., i. 222. 
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arbitrary proceedings of the government as “ done and 
contrived maliciously, and upon deliberation, to change 
the whole frame, and to deprive th'e nation of all the 
liberty and property which was their birthright by the 
laws of the land, which were now no more considered but 
subjected to the arbitrary power of the Privy Council, 
which governed the kingdom according to their will and 
pleasure.” Of the persons who had contributed their joint 
endeavours to bring this misery upon the nation he named 
the Earl of Strafford, as “one more signal in that ad- 
ministration than the rest, being a man of great parts and 
contrivance, and of great industry to bring what he 
designed to pass; a man who in the memory of many 
present, had sat in that House an earnest vindicator of 
the laws, and a most zealous asserter and champion for the 
liberties of the people; but that it was long since he turned 
apostate from those good affections, and, according to the 
custom and nature of apostates, was become the greatest 
enemy to the liberties pf his country, and the greatest 
promoter of tyranny that any age had produced.” It was i mpciu .|,. 
resolved, with 14 an universal approbation and consent from 
the whole House,” to impeach Strafford of high treason. 

Pym immediately carried up the message to the bar of 
the lords, who, with very little debate, committed the earl 
to the custody of the Usher of the Black Rod, there to 
remain until the commons should bring in a particular 
charge against him (m). That Strafford had \been 
technically guilty of the crime of high treason was a matter 
of grave doubt, and his execution (May 12, 1641) under 
a bill of attainder, brought in after a lengthy trial had 
failed to secure the probability of a legal conviction, and 
passed, amidst popular tumults, by the small majority 
of seven in a House of Peers which could muster only 
forty-five votes, has procured for him that sympathy which 
violence invariably assures to its victims. But there can 
be no doubt that from the time when he devoted his 
consummate abilities to the establishment of that despotic 
system of government which he emphatically termed 
“ Thorough,” he became and continued a most formidable 


(m) Clarendon, Hist., i. 222 seq., 225 seq. 


534 


CHARLES I. 


enemy to his country's freedom. However unsatisfactory 
in a purely legal point of view, t lie hesitating opinion of 
the judges may he taken as truly expressing at least his 
moral guilt, when they declared that he “deserved to 
undergo the pains and forfeitures of high treason by 
law ” ( n). 
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Victim* • ’ • 
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The impeachment of Strafford was followed up bv that 
of Archbishop Hand; of the lord-keeper Finch; of Winde- 
hank, Secretary of State. The two latter, however, saved 
themselves hv flight beyond the sea; thirteen bishops were 
impeached for having taken part in enacting canons, and six 
of 1 ho judges were impeached for their conduct in relation 
to ship-money; and the king agreed that for the future 
judges should be appointed for life //iwindiu sc bene 
i/rssrrint («). 

The condemnation of Prynne, Burton, Bastwick. 
Leighton, and Lilhurne, those victims of the tyranny of 
the Star Chamber, was declared illegal, and their liberation 
ordered. The return journey of the three former from 
their i'lnud prisons in Jersey, (fuernsey, and Seillv, formed 
a Iriuinplial procession, “ great herds of people meeting 
them at their entrance into all towns, and waiting upon 
them out with wonderful acclamations of joy.” Near 
London they were met !>v “above ten thousand persons, 
with houghs and flowers in their hands, the common 
people strewing flowers and herbs in the ways as they 
passed, making great noise and expressions of joy for 
their deliverance and return; and in those acclamations 
mingling loud and virulent exclamations against the 
bishops ‘ who had so cruelly prosecuted such godly 
men * ” (/>). 

In the meantime, the presence of the Scottish army in 
the northern counties rendered the king powerless to resist 
the will of his parliament. Instead of aiding him “to 
chastising out of the rebels,” as he bad asked them to do in 


<n) See infra, p. 607. 

io) Kusluvorth, ii. 1360. For the details of Laud's impeachment, see 
infra, p. 60S. 

(p) Clarendon, Hist., i. 269. 
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his opening: speech, the commons agreed in grant the Scots 
“a brotherly assistance*' afterwards fixed at £-»f)l),000 (*/). 


Master of the situation, the parliament used its power 
with energy, tact, and moderation. During the first session 
of ten months a number of salutary Acts were passed, 
which, while sweeping away most of the accumulated 
abuses of recent times, left the ancient constitution intact, 
and the just prerogatives of the king undiminished. 

(1) The first of these statutes regulated the intermission 
and duration of parliament, lly the ** Act for the pre- 
venting of inconveniences happening by the long inter- 
mission of parliaments,” it was provided that if in every 
third year parliament was not duly summoned and 
assembled before the third day of September, it should, 
nevertheless, assemble on the second Monday in the ensuing 
November. For this purpose, the lord chancellor, or keeper 
of the great seal, should be sworn to issue the writs for 
a new parliament in due time, under pain of disability to 
hold his office, and further punishments; in case of his 
default, the peers were enabled and directed to meet at 
Westminster, and any twelve or more of them to issue 
the writs; failing the peers, the sheriffs, mayors, and 
bailiffs should cause elections to be made; and lastly, in 
their default, the electors themselves were to meet and 
proceed to choose their representatives, in the same manner 
as if writs had been regularly issued from the crown. 
No future parliament was to be dissolved, prorogued, or 
adjourned within fifty days after the time appointed for 
its meeting, except with its own consent (r). 

In the reign of Edward III. it had been provided 
by statute that parliament should be holden at least once 
in every year (s), but as no provision was then made 
in case of the failure of the king to issue the necessary 
writs, the law had been dispensed with at pleasure. 
The known resolution of Charles to govern without a 
parliament made it absolutely necessary that the defect 


(q) Montague, Political Hist., 232. __ _ ^ 

(r) 16 Car. I. c. 1; repealed in 1664, by 16 Car. II. c. 1; Gardiner, 

Documents, 144. 

0 s ) Supra, p. 236. 
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in the machinery of the constitution should be remedied. 
Carefully ad her in? to the old lines, (he Triennial Act left 
untouched the kind’s prerogative of calling parliament, 
and even extended the legal period of intermission from one 
year to three. It was only in the event of the king failing 
to exercise his prerogative within the prescribed time that 
another mode was provided for ensuring the supremacy of 
the law. 

An Act was passed putting an end to the long-contested 
prerogative ol levying customs on merchandise. By this 
Act (which granted to the king tonnage and poundage for 
less than two months), after reciting that these duties, not 
having boon granted by parliament, had been collected 
against the laws of the realm, and that the farmers and 
collectors had deserved condign punishment, it was pro- 
vided that in future any officer presuming to levy these 
customs, except during the time specified in the Act, should • 
incur the penalties of praemunire, and be disabled during 
life to sue in any court. It was further, in general terms, 
“declared and enacted that it is, and hath been, the 
ancient right of (lie subjects of this realm, that no subsidy, 
custom, impost, or other charge whatsoever, ought or may 
be laid or imposed upon any merchandise exported or 
imported by subjects, denizens, or aliens, without common 
consent in parliament " (/). 

An “ Act for the declaring unlawful and void (lie late 
proceedings touching ship-money, and lor the vacating of 
all records and process concerning the same,’’ was passed, 
declaring that charge illegal, and annulling the judgment 
in the' Kxcheejuer Chamber against Hampden as contrary 
to the laws and statutes of the realm, the right of property, 
the liberty of the subject, and (be Petition of Bight («)• 
Those two Acts closed I lie lengthy series of statutes which 
during the course of centuries had been passed in restraint 
of arbitrary taxation by the crown. 


*'• C;ir. f. <*. 8; Gardiner. Documents. ISM. The "rant was continued 
by six subsequent Arts (re. 12. 22. 25. 20, 31, 30) for short periods down to 
•July 2. 1(112. 

■"I M Car. 1. r. 1 J : Gardiner. Documents. 180. Five of the judges who 
bad pronouned in favour of shi,wnoncv ( Berkeley, Crawley. Davenport, 
Trevor, and Weston i were imprisoned for their judgment. 
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The next care of parliament was to sweep a wav all those 
irregular and arbitrary tribunals which had been the 
principal instruments of despotic power, By an ** Act for Slur 
the regulating the Privy Council, and for taking away abolished, 
the court commonly called the Star Chamber,” after re- 
citing Magna Carta and its train of statutes for protecting 
the liberty and property of the subject, the court of 
Star Chamber was abolished, and the old constitutional 
principle re-enunciated “ that neither his Majesty nor his 
Privy Council hath, or ought to have, any jurisdiction, 
power, or authority, by any arbitrary way whatsoever, to 
examine or draw into question, determine, or dispose of the 
lands or goods of any subjects of this kingdom, hut that 
the same ought to be tried and determined in the ordinary 
courts of justice, and by the ordinary course of the law.” 

Under this statute, although the jurisdiction of the Privy 
Council, as well as of the Star Chamber, to try and de- 
termine any civil or criminal cause, was abrogated, the 
Council still retained the power of examining and com- 
mitting persons charged with offences. But it was enacted /v 
that every person committed by the Council, or any member £ • 

of it, or by the king’s special command, should, on ap- , 
plication to the judges of the King's Bench or Common 
Pleas, have granted unto him, without delay on any , 
pretence whatever, a writ of habeas corpus; that in the f 
return to the writ the gaoler should certify the true cause 
of commitment, and that the court whence the writ had 
issued should, within three days, examine, and determine 
whether the cause were just and legal or not, and there- 
upon do what to justice should appertain, either by 
d eliv ering, bailing, or remanding the prisoner (.r). Another 
clause of* this Act abolished the court of the President 
and Council of the North— which under Strafford’s arbitrary 
administration had given so much offence— the court of 
the President and Council of the Welsh Marches (which 
extended its jurisdiction over the adjacent counties of 
Salop, Worcester, Hereford, and Gloucester), the court of 
the Duchy of Lancaster, and the Court of Exchequer of 
the Countv Palatine of Chester— all irregular tribunals 


(x) 1G Car. I. c. 10; Gardiner, Documents, 179. 
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which, “ under various pretexts, had usurped so extensive a 
cognizance as to deprive one-third of England of the 
privileges of the common law " (//). 

With the court of Star Chamber and the provincial 
irregular tribunals fell also t lie court of High Commission. 
By an Act intituled “ A repeal of a branch of a statute 
prhiio Elizabeths , concerning coimni^ioners, for causes 
ecclesiastical.” after reciting that the commissioners, to 
the insufferable wrong and oppression of the king’s subjects, 
had illegally assumed the right to fine and imprison for 
ecclesiastical offences, the clause of the statute under which 
the court had been erected was repealed, and the other 
ecclesiastical courts were deprived of all power to inflict 
fine, imprisonment, or corporal punishment (c). 

Hy other statutes the vtxafious prerogative of purvey- 
ance wih restrained, writs to compel the taking up of 
knighthood were abolished, and the boundaries of the royal 
forests were again reduced to their limits in the twentieth 
vear of James !.(//). 

Amc.ii.tr Ix-nc-fic ini Acts of llio J.onp Parliament is also 
in be reckoned one which, while empowering the king to 
levy troops compulsorily for the suppression of the Irish 
rebellion . miles in (he preamble (bat. “by 'be laws o 
this realm none of bis Ma.je-lv’s subjects oupbt to be 
impiTsseil or compelled fo po out of bis rounfr' lo serve 

(,,) I In II nm . H.si.. ii. »' ».v Ad 00 Vtr. I. t. 

ceriain abuses in ilic Stannary I mirls c.f < nrnwall anil d 

rcme'lusl. n. p. •> ii. ... Tl.e C. I «l.c North »»• 

as a iMTiuancnt organization l»y Henry VIII.. at ^ " r k- ,n s> .• . . 

si.pi.r. ssion of l he great northern insurrection. to ndmimiler )" s 
maintain order in Yorkshire and ll.c lour more northern counties • »> 1 \ . 
dcntlv of ll.e courts nf \\><l mincer. lor ils detailed history. .*e • 

The King's Council in the North, who shows that there was a Counc 
in the North lo deal with Hie turbulence of the herder as cailv 
reign «.f kirlnrd III. 17. also Tanner. Tudor Const. Documents. -in * «• 
Strafford, as president, greatly extended the jurisdiction of this con . 
and excited much odium by his tyranny and arrogance. '»c co,,r , 
the Council of the North and of the Marches of Wales were cn 
abolished, but the jurisdiction of these of the Duchy of Lancaster a 
the County Palatine of Chester was preserved as to matters touching 
king’s private estate. . , 

<*) 10 Car. I. c . II : Gardiner, Documents. 180. The latter part ol 
Act was repealed after the Restoration. 

(a t 10 Car. I. cc. 10. 19. 20; Gardiner. Documents. 192. 19G. 
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as a soldier in the wars, except in case of nerooilv of I lie 
sudden coining in of strange enemies into the kingdom, 
or except they be otherwise bound by tenure of their lands 
or possessions ” (b). 

Upon the foregoing statutory measures of the Long 
Parliament Hallam makes two just remarks: (1) “ They 
made scarce any material change in our constitution such 
as it had been established and recognised under the House 
of Plantagenet . . . the monarchy lost nothing that it had 
anciently possessed; and the balance of our constitution 
might seem rather to have been restored to its former 
equipoise than to have undergone any fresh change.” 
(2) *' By these salutary restrictions, and some new re- 
trenchments of pernicious or abused prerogative, t lie 

(6) 10 Car. I. c. 28; Gardiner, Documents, *212. Since this statute, 
impressment for the army has never been exercised by virtue of the royal 
prerogative; but under the authority of parliament it has occasionally 
been resorted to, more especially during the American war. as. c.rj., in 
1770, by statute 19 Geo. III. c. 10. In later times, however, this odious 
violation of personal liberty — which has nothing in common with a 
national conscription hpplicablc to all able-bodied citizens alike — has not 
been practised for strengthening the land forces, which have been recruited 
by enlistment, stimulated by bounties. 

Impressment of sailors for the public service seems always to have stood 
on a somewhat different footing from military impressment. It is “a 
prerogative inherent in the crown,” says Sir Michael Foster, " grounded 
upon common law and recognised by many Acts of Parliament.” (2 Ric. II. 
c. 4; 2 & 3 Phil, and Mary, c. 1G; 7 & 8 Will. III. c. 21; 2 & 3 Anne, c. 6; 
4 & 5 Anne, c. G; 5 & G Will. IV. c. 24). [Fosters view was affirmed by 
Lord Mansfield in R. v. Tubbs (1776), Cowp. 512; and by Lord Kenyon in 
Ex parte Fox (1793). 5 St. Tr. 276.] Several early statutes against the 
impressment of soldiers (1 Edw. III. c. 5; 25 Edw. III. c. 8) are silent 
as to the impressment of sailors; a difference between the two services which 
was probably due in some measure to the fact that while the land service 
was provided for in ordinary cases by the military tenures and by the 
jurati ad arma or national militia, no competent provision was made by law 
for the ordinary sea-service (except in the case of the Cinque Ports and a 
few others, which were altogether inadequate for the public service). Dur- 
ing the American war the hardships and cruelties of the system of naval 
impressment, carried out by armed pressgangs, were a disgrace to a free 
country; and since the conclusion of peace, ministers and parliament, alive 
to the dangerous principles on which recruiting for the navy had hitherto 
been conducted, have devised new expedients— higher wages, larger bounties, 
shorter periods of service, and a reserve volunteer force— more consistent 
with the liberty of the subject. The Commission on manning the navy, 
in 1859, reported that ** the evidence of the witnesses, with scarcely an 
exception, shows that the system of naval impressment, as practised in 
former wars, could not now be successfully enforced."— See Foster, Crown 
Law, 158 179, and May, Const. Hist., iii. 20-24. 
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Long Parliament formed our const it ut ion such nearly as it 
now exists ” (c). 

Two other statutes of ihe Long Parliament, one pro- 
viding that the parliament then sitting should not be 
prorogued or dissolved without its own consent, and the 
other depriving the bishops of their suffrages among the 
peers, are more open to animadversion. They were both 
departures from the old lines of the constitution; but the 
one, wliirh was of a purely temporary nature, was rendered 
necessary l>v the deep and well-founded distrust which the 
character of Charles had inspired (</): the other was the 
outcome of that abuse of their coercive jurisdiction and 
temporal power by which tin* bishops had rendered them- 
selves odious not merely to the puritans, but even to many 
of those who wished well to the cause of both church and 
king (cj. 

After a session of ten months devoted to passing the 
series <» f Acts above enumerated, the two Houses, in 
September Pill, adjourned for a short recess of six weeks. 
It was about this lime that a filial schism in the consti- 
tutional part;, developed itself. It was sharply divided 
on the mailer of church government, and a large minority 
regarded the « onces^ious already made by the king a suffi- 


fci Halkiio. folic. Ills), ii. 101. |o*2. 

• il) Tlie * Act I*, pr. veil) inconveniences which may happen by flic untimely 
a<]|oiirtnn::. pi-ornugiiii:. or di^Mving this present Parliament 06 Car. I. 
e. 7; CariliihT. I >oriiiiicnt«. !•>*. was ostensibly grounded on the necessity 
of << pci'il 1 1 v r.iLmg money for the relief of the army in the northern parts 
of (he realm, and the inipossihility of borrowing "on 'lie authority o 
rev.hiiinns of parliament ." unless -o.i.e security was furnished to the credi- 
tors. that the assembly would not Ik* dissolved before sufficient provision 
had been made for repayment of Ihe moneys to bo raised. Hut the chic 
motive was. undoubtedly. ** a jiiM apprehension of the king's intention to 
overthrow the parliament.'* and of personal danger to the popular leader'j 
after a dissolution. It was known that the king had listened to »•" 
approved a proposal to bring up the Knglish army from ihe north in order 
to overawe 'he parliament. Hallani. Const. Hist., ii. 112, 1'3. On the 
army plot see Ciardiner. Hist. Kng. i\. pp. 3f»0 — 31ft. 

•c) In a very remarkable conversation with Hyde, ftir F.dnmiid ' c, ° c >* 
who was killed at the battle of Rdgehill, declared his reluctance to n'Tli 
for the bishops, who«e quarrel he took it to he. though bound in gratitude 
not t . desert the king. -Clarendon. Life and Continuation fed. 1827). 
i. lbU. The Act to disable persons in holy orders to exercise any temporn 
jurist! n non or authority « 10 Car. I. e. vi : Hardincr, Documents, 211». 
passed Feb. 1012 was repealed after the Restoration bv 13 Car. II. c. 2. 
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cient surrender of the royal power. The leaders of the 
commons, however, were convinced that the king was bent 
upon recovering, by force or fraud, the arbitrary powers 
which he had been compelled to surrender; that unless 
further securities were taken, and a constant vigilance main- 
tained, there was danger not only of the loss of their newly 
vindicated liberties, but of the subversion of the existing 
free parliamentary constitution and the establishment in its 
stead of the personal government of the king. As under 
Richard II., so now under Charles I., the question between 
king and people was again practically narrowed to the simple 
issue of absolute monarchy versus parliamentary govern- 
ment. Pym and his co-workers in the parliament felt that 
the time had come to make an earnest appeal to the people, 
warning them, by a recital of the lessons of the past, that 
no faith could be reposed in the king. 

In the meantime Charles had gone to Edinburgh, much 
against the wish of the commons, partly for the purpose of 
adjusting the points of difference which remained between 
him and his Scottish subjects, but mainly with the object of 
obtaining their assistance in his quarrel with his English 
subjects (/). 


The parlia- 
mentary 
lenders 
resolve to 
appeal to 
the people. 
Charles's 
aim at the 
leaders. 


At Edinburgh Charles set himself to winning over the Tl>e“lnci- 
parliament and church of Scotland against the parliament Scotland, 
of England, by granting all their demands, by assiduously 
attending the presbyterian worship, and by lavishing 
favours upon the chiefs of the covenanters. At the same 
time he was, it seems, secretly searching for proofs of the 
correspondence of the English political leaders with the 
Scots prior to the late invasion, with the object of bringing a 
charge of treason against the former, on his return (g). 

Acting on information, supplied by the Earl of Montrose* 
in a letter to the king, that the Marquis of Hamilton and the 
Earl of Argyle had been implicated in the plans of the 
English malcontents, the Earl of Crawford formed a design 
for the sudden arrest of the two noblemen and their 
removal to a safe place beyond the sea; if they resisted 
they were to be killed; but forewarned of the plot they frus- 


( f) Gardiner, Hist. Eng. ix. 396. 

(g) Ibid., x. 28. 
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t-rated it by publicly wit b drawing; from the Scottish parlia- 
ment, and seeking refuge in Kinneil Castle, the residence of 
Hamilton's brother. The king, who was thought to have 
been an accomplice in the plot, c omplained of the suspicions 
of the lords as an insult to his honour. A committee of 
inquiry was ordered by the parliament, which elicited 
nothing decisive on either side, and Hamilton and Argyle 
were induced to return to parliament. Hut the leaders of 
(he English House of Commons, which had sent a small com- 
mittee to Scotland, with Hampden as its presiding member, 
to he near the king and watch proceedings, wore kept well 
informed of what passed. And the news of the “ Incident,” 
as the affair of Hamilton and Argyle was termed, excited 
iniidi agitation and alarm in London, lest this design 
against the two great leaders of the popular party in the 
northern kingdom should he followed bv similar measures 
against the English malcontents. 

About the same time (Nov. I) came tidings of the Irish 
rebellion, with il< attendant massacre, which raised a fierce 
outcry against all papists, and was by many believed to have 
been secretly encouraged by the king. “The event,” says 
(rardiner, “ which precipitated the division of parties was 
the I'Nter Rebellion. The first indication that the majority 
cd t he ( (million- felt that, with a war in Ireland in prospect, 
it was iu*»cs*n rv tiiat harmony should exist between the 
crown and parliament, is to he found in the instructions to 
the Common^' Committee in Scotland, sent up to the Lords 
on November tt. The demand made in these instructions 
was for the appointment of councillors and ministers 
approved by parliament. To grant such a wish would 
practically annihilate the independent action of the crown, 
and the division of parties on ecclesiastical affairs now gave 
to the king a ma jority of the Lords and a large minority of 
the Commons upon whom he could rely. All those, in 
short, who wished to see considerable ecclesiastical changes 
made in the puritan direction supported the authority of 
the House of Commons, whilst those who wished the changes 
to he few or none supported the authority of the king ” O 1 )- 

tin Gardiner. Documents, p. xxxix. The Instructions referred to are 
printed, ibit]. p . 109. 



THE GUAM) UEMOXSTH AXC’E. 


513 


On October 20, 1G41, the parliament re-assembled. An 
examination into an alleged new army plot was instituted 
in the commons, and on November 17, Pvm moved and 
carried a resolution “that upon examinations now read, 
there is sufficient evidence for this House to believe, that 
there was a second design to bring up the army against the 
parliament, and an intention to make the Scottish army 
stand as neutral ’* (*). Pym’s object in producing this 
charge at this moment was intended to influence the voting 
on the Remonstrance (A-). 

On November 8 the draft of the Remonstrance, or 
“ Declaration of the state of the kingdom,” was laid upon 
the table of the House. Secretary Nicholas at once wrote 
to the king informing him of the fact, and urging his 
instant return to London. In reply the king wrote: “You 
must needs speak with such of mv servants that you may 
best trust, in my name, that by all means possible this 
Declaration may be stopped.” Under the leadership of 
Hyde, a band of members in the Lower House was now- 
organised as what* was truly to be called His Majesty’s 
Opposition. With stead}' perseverance and tenacity the 
passage of the Remonstrance was disputed clause bv clause 
during a seven days’ debate, and only the most resolute 
determination on the part of the popular leaders availed 
to maintain any part of it unimpaired. At length the 
final debate was fixed for November 22. The king, 
eager at last to reach London before the final vote 
could be taken, was now hastening with all speed back 
from Edinburgh, and on the eventful 22nd was only 
distant two days’ journey from the metropolis. For 
fourteen hours the debate was sustained with much warmth 
by Hyde, Falkland, Dering, Rudyard, Bagshaw, Culpepper, 
Pym,”~ Orlando Bridgman, Waller, Hampden, Holies, 
Glyn, Coventry, Geoffrey Palmer and Maynard. Near 
midnight Secretary Nicholas retired, and wrote to the king 
that the commons had been in debate since twelve at noon 
and were at it still, it being then near twelve at midnight. 
“ I stayed this despatch,” he continued, “ in hopes to 


K »*■:>.>>•(■ in- 
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(*) Commons’ Journal, ii. 318. 

( k ) Gardiner, Hist. Eng. x. 74. 
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liavc sent your Majesty the result of that debate, but it is 
so late, as i dare not (after my sickness) adventure to watch 
any longer to see the issue of it : only I assure your Majesty 
there are divers in the Commons House that are resolved 
to stand very stilt for rejecting that Declaration, and if 
they prevail not then to protest against it.” 

At length about two in the morning, the Remonstrance 
was carried by a majority of eleven only. So critical was 
the contest deemed, that Cromwell declared to Lord Falk- 
land. as they were leaving the House together after the 
di vision, “ that it the Remonstrance had been rejected, be 
would have sold all he had the next morning, and never 
have seen Kngland more: and he knew there were many 
other honest men of the same resolution ” (/). 

I he nature and design of this memorable constitutional 

document mav be eonciselv described in tin* words of Mr. 

• • 

Forster, as, “in brief an appeal to the country: consisting, 
on the one hand, of a dignified assertion of the power of 
the IIoiim* of Commons in re-establishing the public liber- 
ties, ami, on the other, of an urgent representation of its 
powei lessness either to proteef the future or save the past, 
without immediate present support against papists and their 
favourers in the House of Lords, and their unscrupulous 
partisans near the throne. There is in it, nevertheless, not 
a word of disrespect to the person or the just privileges of 
royalty; and nothing that the fair supporters of a sound . 
church establishment might not frankly have approved ami 
accepted. Of all the state papers of the period, it is in 
these points much the most remarkable; nor, without very 
carefully rending it, i> it easy to understand rightly, or with 
any exactness, either the issue challenged by the king when 
he unfurled his standard, or the objects and desires of the 
men who led the House of Commons up to the actual 
breaking out of the war” (//*). 

<h Clarendon, Hint. i. 4*20. 

on) Forster, C.rnnd Rcrnonst ranee, pp. 115 — 110. Cf.. for a more recent 
view. Montague. Pol. Hist. 250. " The Orand Remonstrance was inevitably 
coloured by party spirit, both political and religious, above all by that 
nxed idea of popish intrigues causing every evil then fell in the three 
Kingdoms, which was so general that even the strongest and clearest minds 
could not resist the infection. It implied throughout that certain malignant ) 
persons, wishing to restore Romanism, had corrupted the bishops, had I 
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llio preamble, consisting ut twenty uiimimhcml clauses, 
ami opening in the name of * The Commons in the present 
Parliament assembled, * begins l>v declaring that for the 
past twelve months they had been carrying on a struggle 
of which the object was to restore and establish the ancient 
honour, greatness, and security of the nation and the crown 
— that the object of the Remonstrance was as well to answer 
the great aspersions cast upon what they had done, as to 
point out what remained for them to do, and the difficulties 
raised for their hindrance. In express terms they denounce 
the court conspiracy to subvert the fundamental laws and 
principles of government, to degrade the protestant religion, 
to discredit the claims and authority of parliament, and to 
introduce such opinions and ceremonies as would neces- 
sarily end in accommodation with popery. 

The body of the Remonstrance is contained in 20G num- 
bered clauses, and takes the form of practical proofs and 
illustrations of the statements advanced in the preamble. 

After detailing, with vigorous and incisive rhetoric, all 
the invidious and tyrannical proceedings of the king during 
his first, second, and third parliaments, the government hy 
prerogative from the third parliament to the pacification 
of Berwick, the Short Parliament and the Scottish invasion, 
the remedial Acts of the Long Parliament, and the prac- 
tices of the court party, the Remonstrance proceeds to set 
forth the defence of the popular leaders. 

“ And now what hope,” they said, ‘‘ have we but in God, 
when as the only means of our subsistence and power of 
reformation is under Him, in the parliament? But what 
can we the commons, without the conjunction of the House 
of Lords, and what conjunction can we expect there, when 
the bishops and recusant lords are so numerous and 
prevalent that they are able to cross and interrupt our best 
endeavours for reformation, and by that means give advan- 
tage to this malignant party to traduce our proceedings? 


pushed themselves into the Privy Council, had abused the king’s confidence, 
and had defamed the measures of the parliament. It was intended to 
justify the parliament in the eyes of the people, but it was certain to 
wound the king so deeply as to be inadvisable save on the ground that he 1 
could not be trusted.” 

F..C.H. 35 
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“ They infuse into the people t hat we mean to abolish all 
church ‘government f ami leave every man to his own fancy 
for the service and worship of Got!. absolving him of that 
obedience which he owes under God unto his Majesty, 
whom we know to be entrusted with the ecclesiastical law 
as well as with the temporal, to regulate all the members 
of the Church of Kngland, bv such rules of order and 
discipline only as are established by parliament, which 
is his great council in all affairs, both in church and state. 

“ We confess our intention is, and our endeavours have 
been, to reduce within Inrnnds that exorbitant power which 
the prelates have assumed unto themselves, so contrary both 
to the word of (ind and to the laws of the land, to which 
end we passed the bill for the removing them from their 
temporal power and employments, that so the better they 
might with meekness apply themselves to the discharge of 
i In- i i functions, which bill themselves opposed, and were 
the pi ineipal instruments of crossing it (it). 

•• And we do here declare that it is far from our purpose 
or de-ire to let loose the golden reins of discipline and 
government in the eliurch, to leave private persons or par- 
ticttlar congregations to take up what form of divine service 
they plea-e, lor we hold it requisite that there should be 
throughout the whole realm a conformity to that order 
which the laws enjoin according to the Word of God. And 
we de-ire to unburden the consciences of men of needless 
and superstition- ceremonies, suppress innovations, and take 
away the monuments of idolatry.'’ 

They then suggest a general synod of divines, the result 

on Three hill* were introduced t»v the commons for taking away 
temporal power of the bishops. The first. " A Bill to restrain Bishops and 
others an Holy Orders from intermeddling in secular affairs.” was sent up 
to the lords. May I. 1011. where it was thrown out by a large majority. 
The second . popularly termed the “ Boot and Branch Bill.” was intitule* 

” For the utter abolishing and taking away all archbishops, bishops, their 
chancellors and commissaries, deans and chapters, archdeacons, prebendaries, 
chanters, canons, and all other their under-officers." It was introduced by 
Sir Kdward Dering while the first bill was still pending, but after bein',' 
long and vehemently debated, was allowed to drop on the king's departure 
for Sr- d land. The third, which passed into a law in Feb. Iff 42 (supra. 
p- ->IOi. was the last concession made by Charles before finally quitting 
f.ondon with the intention of appealing to arms. 
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of whose consultations should be represented to the paiiia- 
ment, there to be allowed of and confirmed, and to receive 
the stamp of authority. 

“They have maliciously charged us," they continue, , u 
“ that we intend to destroy and discourage learning, ! u,v,,n "' 

i ... . . . . , , . , learning. 

whereas it is our chietest care and desire to advance it, and 
to provide a competent maintenance for consciouable and 
preaching ministers throughout the kingdom, which will be 
a great encouragement to scholars, and a certain means 
whereby the want, meanness and ignorance, to which a 
great part of the clergy is now subject, will be prevented. 

And we intended likewise to reform and purge the fountains 
of learning, the two Universities, that the streams flowing 
from thence may be clear and pure, and an honour and 
comfort to the whole land. 


“ They have strained to blast our proceedings in parlia- 
ment by wresting the interpretations of our orders from 
their, genuine intention. They tell the people that our 
meddling with the power of episcopacy hath caused sectaries 
and conventicles, when idolatrous, and popish ceremonies, 
introduced into the church by command of the bishops, 
have not only debarred the people from thence, but expelled 
them from the kingdom. Thus with Elijah, we are called 
by this malignant party the troublers of the state, and still, 
while we endeavour to reform their abuses, they make us the 
authors of those mischiefs we study to prevent” 

Finally, the Remonstrance specifies the remedial 
measures demanded : 

(l)(To keep papists in such condition, as that they might 
not be able to do any hurt; and for avoiding such con- 
nivance and favour as had theretofore been shown to them, 
his Majesty was moved to grant a standing commission to 
some choice men named in parliament who might take 
notice of their increase, report upon their counsels and pro- 
ceedings, and use all due means, by execution of the laws, 
to prevent mischievous designs, from that quarter, against 
the peace and safety of the realm. And further, that some 
sufficient tests should be applied to discover the false con- 
formity of papists to the English Church, by colour of 
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laws. 
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which they had been admitted into places of highest 

authority and trust. 

* 

(2) That, for the better preservation of the liberties and 
laws, all illegal grievanoes and exaction should be pre- 
sented and punished at the sessions and assizes; and that 
judges and justices should Ik> sworn to the due execution 
of the Petition of Right and other laws. 

(d) A series of precautions were suggested to prevent the 
employment of evil councillors; and it was plainly stated 
lhat supplies for the support of the king's own estate could 
not be given, nor such assistance provided as the times 
required for the prolestnnt parly beyond the sea, unless only 
such councillors, ambassadors, and other ministers were in 
future employed as parliament could give its confidence to; 
and unless all councillors of state were sworn, as well to 
avoid receiving, in any form, reward or pension from any 
foreign prince, as to observe strictly those laws which con- 
cerned the Mibject a t home in his liberty (o). 

Immediately after the Remonstrance had been voted, 
lYnrd, member for Harnstaple, moved that it should be 
forthwith printed. Ilvde opposed the design as unlawful 
and mischievous, and in pursuance of the tactics already 
decided upon, >aid that if the motion were adopted, he 
should ask leave of the House to protest. Other voices cried 
out that they protested, and (ienffrey Palmer declared, “ I 
protest for myself and all the rest.” Protests, though in use 
with the lords, were utterly unknown to the commons, and 
the presumption of Palmer, not merely in protesting at nil 
without leave of the House, but also in the name of “all 
the rest,” raised such a tumult that many members laid 
their hands upon their swords, and a violent conflict seemed 
imminent, “ had not tin* sagacity and calmness of Mr. 
Hampden.” says an eye-witness, “by a short speech pre- 
vented it.” On ;i division it was decided bv a majority of 
twenty-three that although the Remonstrance might he 
published, it should not he printed until the further order 
•>l the House. 


'O' The Remonstrance is printed in cxUnxo in Rnsli worth's Collection, 
p.m 3. i. 138 teq., and in Gardiner, Documents, 202 seq. 
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The question whether the minority should he allowed to 
protest against a decision of the House ot Commons was far 
too serious to admit of Palmer's offence being passed over 
unpunished. It was of vital importance to the authority 
and influence of the commons that, no matter what their 
internal divisions might he, their decisions should he kept 
before the people sole and intact. At the next sitting of the 
House, Palmer, after being heard in his defence, was com- 
mitted to the Tower, but almost immediately afterwards 
released, on making a humble apology and retractation. On 
December 15 (1041), the Remonstrance, having been pre- 
viously presented to the king, was ordered to be printed by 
a majority of 135 votes to 83. 

The next important, and indeed the critical, event in the 
relations between Charles I. and his parliament was the 
impeachment and the attempted arrest of the Five Mem- 
bers. The king had no intention of submitting quietly to 
the adverse vote of the House of Commons. He indeed, 
even with what he afterwards alleged to be the proofs 
of treason in his hands, attempted to make use of 
what Clarendon has termed “ the stratagem of winning 
men by places,” bv offering the chancellorship of the 
exchequer to Pym, the leader of the popular party (p). 
But this attempt at conciliation failed, doubtless on 
account of the utter distrust and disbelief which the 
king in all his dealings had inspired. Charles now seems 
to have resumed his original intention to crush his oppo- 
nents. The leaders of the opposition to the Remonstrance 
were called to office. Hyde preferred for the present to 
serve the king as a private member of the House, but 
Falkland accepted the post of secretary of state, and 
Culpepper that of chancellor of the exchequer. Balfour, the 
tried friend of the parliament, was removed from the 
governorship of the Tower— the “ bridle ” of the City— and 
Colonel Lunsford, a soldier of evil character and infamous 
name, was appointed in his place. But his appointment 
excited tumults in the City and at Westminster. The 
commons demanded his removal, and ht length the king was 


(p) Forster, Arrest of the Five Members, 55. 59; Gardiner, Hist. Eng 
x 127. 
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persuaded to remove liim aad to put Sir John Byron in his 
place. ' Disturbed by secieJ reports, and the unusual con- 
course of armed men about the kin" at Whitehall, the 
commons sou "lit tin* protection of a guard. On Decem- 
ber JO, Pvm (who seems to have already received intimation 
of the intended impeaeliinent) moved that there being a 
design to he executed this day upon t lie House of Commons, 
we might send instantly to the City of London . . . to come 
down with the train hands for our assistance.*’ The next 
day the commons sent a verbal message to the king by 
Dcnzil Holies, expressing their earnest desire for a guard 
out of the City, under command of the Karl of Essex. The 
king reipiired the message to be communicated to him in 
writing. This was immediately drawn up and presented, 
hut no answer was returned for three days. At length, on 
January •?. HVPJ, the king's answer came. It was a 
relusil, hut accompanied hy a promise on “ the word of a 
king, that the security of all and every one of you from 
violence, is and shall ever he as much our care as the pre- 
servation of ns and our children." At that very time the 
attorney-general wn* engaged in delivering a royal message 
to the House of Lords, impeaching for high treason 
Lord Kimbolton and live members of the commons, Dvni, 
Hampden. Holies. Ha.-lerigg. and Strode (7). and demanding 

Aitiel •* of 
impeach- 

iiii-ni ii:> iin.4t 

III' 1 Pi\<* 

M in hers. 


• »/) Tin* Article.* of Treason are printed in Gardiner, Documents, 236, from 
vim Journal of I In* House of |«nrd*. iv. 501 : — Articles of high treason 
and other high misdemeanour* against the f.«*rd Kimlmllon, Mr. Denzil 
FTolles. Sir Arthur Hazlerigg. Mr. John l'ym. Mr. John Hampden and 
Mr. William Strode. 

1. That ilmv have traitorously endeavoured to subvert the fundamental 
laws and government of the kingdom of England, to deprive the King of hie 
regal power, and to place in subjects an arbitrary and tyrannical power 
over the lives. |:l»-rlirs. and estates of his Majesty's liege people. 

2. That they have traitorously endeavoured by many foul aspersions upon 
Ins Majesty and bis government, to alienate the affections of his people, and 
to make Ins Majesty odious unto them. 

3. That they have endeavoured to draw his Majesty's late army to dis- 
obedience to bis Majesty's commands, and to side with them in their 
traitorous designs. 

4. That they have traitorously invited and encouraged a foreign power 
to invade his Majesty's kingdom of England. 

•». I bat they have traitorously endeavoured to subvert the rights and very 
being of Parliaments. 

h. That for the completing of their traitorous designs, they have 
endeavoured fas far as in them lay), by force and terror to compel the 



that the House should serure the person?, of ilio accused. 
The lords, “somewhat appalled" (to quote Clarendon's 
expression) at this proceeding. appointed a committee {«» 
inquire into the legality of the accusation. In the mean- 
time the king's oflicers had gone to the houses of the Five 
Members and were putting seals on their studies. The com- 
mons, having just heard of these proceedings, had voted 
them a breach of privilege, when the king's serjeant 
appeared, and in the name of his master “ required Mr. 
Speaker to place in his custody live gentlemen, members of 
this House (naming them), whom his Majesty had com- 
manded him to arrest for high treason.” The House 
appointed a committee, including two ministers of the 
crown, Lord Falkland and Sir John Culpepper, to attend 
on and inform the king that such an important message 
could only be answered after mature consideration, but that 
the accused would be ready to answer any legal charge made 
against them. The Five Members were ordered to attend 
daily in their places, and the previous resolution for a 
military guard out of the City was turned into an Order of 
the House and sent by the hands of two of the members 
for the City to the Lord Mayor. 

Of this impeachment Macaulay has remarked: “It is 
difficult to find in the whole history of England such an 
instance of tyranny, perfidy, and folly. The most precious 
and ancient rights of the subject were violated by this act. 
The only way in which Hampden and Pym could legally be 
tried for treason at the suit of the king was by a petty jury 
on a bill found by a grand jury. The attorney-general had 
no right to impeach them. The House of Lords had no right 
to try them. . . . The tyrant resolved to follow up one 
outrage by another. In making the charge he had struck 
at the institution of juries. In executing the arrest, he 
struck at the privileges of parliament. He resolved to go 
to the House in person with an armed force, and there to 


Parliament to join with them in their traitorous designs, and to that 
end have actually raised and countenanced tumults against the King and 

P 7 rll And D that they have traitorously conspired to levy and anally 
levied war against the King." (Referring to the armed guard which they 
had persisted' in voting for the protection of the House.) 
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seize the leaders of the opposition while engaged in the 
discharge of their parliamentary duties” (r). 

Careful preparations were made to ensure the success of 
this coup d'etat. Whitehall was fortified with a consider- 
able accession of arms and ammunition, and the palace 
guards were ordered to hold themselves in readiness. Sir 
William Killigrew was sent round to each of the Inns of 
Court (collectively capable of furnishing a military guard 
of at least 500 men) with copies of the articles of treason, 
and with a request that they should be ready the next 
morning “at a moment’s warning.” Late in the night 
the king, after consultation with his secretary; Nicholas, 
sent instructions to the Lord Mayor of London not 
merely to refuse to the commons the guard which they 
had requested, but in its place to enrol such a guard for the 
royal service, with orders for its immediate employment in 
suppressing and dispersing all tumults and assemblages of 
tin* people in the streets of the City, and with express 
instructions, “ by shooting with bullets, or otherwaves, to 
suppresse those tumults and destroy such of them as shall 
persist in I he tumultuous wa ves and disorders ” ( s ). 

I he next morning, January 4, 1(142, the accused members 
attended in their places and defended themselves from the 
charges which the king had brought against them. The 
commons sent up to the lords the articles of impeachment 
as “ a scandalous paper,” and requested them to institute 
inquiries as to who were its authors, to the end that they 
might receive condign punishment, and the commonwealth 
he secured against such persons. 

Forewarned of the king’s approach at the head of 300 or 
400 armed men, the accused members, by the desire of the 
House, discreetly withdrew as the king was entering New 
Palace Yard. 

At the entrance to Westminster Hall the king’s armed 
hand formed suddenly into a lane, ranging themselves on 
either side along the whole length of the Hall, and Charles, 
passing through this lane, ascended the stairs leading to 

fr) Macaulay. Hampden (Essays, i. 573). 

3 Jan isJsT ]’ ****** of the Five Members, 154-158. [Warrant dated 
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the House of Commons. “ The king’s command had been, 
according to Sir Ralph Verney and Captain Slingsbv, 
himself one of the company, that the great body should 
stay in the Hall: hut, says D’Ewes, ‘his Majesty coming 
into the lobby, a little room just without the House ot 
Commons, divers officers of the late army in the north, and 
other desperate ruffians, pressed in after him to the mini her 
of about fourscore, besides some of his pensioners. 
Charles entered the House followed only by his nephew, the 
Elector Palatine, having: commanded the rest of his fol- 
lowers “ upon their lives not to come in but the door was 
not permitted to be closed behind him. “ Visible now at 
the threshold to all, were the officers and desperadoes above 
named, of whom D’Ewes proceeds, 4 some had left their 
cloaks in the Hall, and most of them were armed with 
pistols and swords, and they forcibly kept the door of the 
House of Commons open, one Captain Hide standing next 
the door holding his sword upright in the scabbard': a 
picture which Sir Ralph Verney, who was present that day 
in his place, completes bv adding that 1 so the doors were 
kept open, and the Earl of Roxborough stood within the 
door, leaning upon it.* As the king entered all the 
members rose and uncovered, and the king also removed his 
hat, and it would not have been easy, says Rush worth, to 
discern any of the Five Members had they been there, 
among so many bare faces standing up together. Rut there 
was one face among the Five, which Charles knew too well 
not to have singled out even there; and hardly had he 
appeared within the chamber, when it was observed that 
his glance and his step were turned in the direction of 
Pym’s seat close by the bar. His intention, baffled by the 
absence of the popular leader, can only now be guessed at; 
but Rushworth adds, ‘ his Majesty not seeing Mr. Pym 
there, knowing him well, went up to the chair.’ As he 
approached the chair, Lentliall stepped out to meet him; 
‘ By your leave, Mr. Speaker,’ he said, ‘ I must borrow your 
chair a little.’ And then the king stepped up to his place 
and stood upon the step, but sat not down in the chan^ And 
after he had looked a great while he spoke again. ‘ Gentle- 
men,’ he said, ‘ I am sorry for this occasion of coming unto 
you.’ Yesterday I sent a serjeant-at-arms upon a very lmpor- 
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tant occasion to apprehend some that by my command were 
accused of high treason; whereunto I did expect obedience, 
and not a message. And I must declare unto you here, 
that albeit no king that ever was in England shall be more 
careful of your privileges, to maintain them to the utter- 
most of his power than I shall be, yet you must know that 
in cases of treason no person bath a privilege. And there- 
fore I am come to know if any of those persons that were 
accused are here.’ Then he paused; and casting his eyes 
upon all the members of the House, said, ‘ I do not see any 
of them. I think I should know them.’ ‘ For I must tell 
you, gentlemen,’ he resumed, after another pause, ‘that so 
long as those persons that I have accused (for no slight 
crime, but for treason) are here, I cannot expect that this 
House can be in the right way that I do heartily wish it. 
Therefore I am come to tell you that I must have them 
wheresoever I find them.’ Then again he hesitated, 
stopped, and called out, ‘ Is Mr. Pvm here? ’ To which 
nobody gave answer. He then asked (continues D’Ewes) 
for Mr. Hollis, whether he were present, and when nobody 
answered him, he pressed the Speaker to tell him, who, 
kneeling down, did very wisely desire his Majesty to pardon 
him, saying that he could neither see nor speak but by com- 
mand of the House: to which the king answered ‘Well, 
well; ’t is no matter. I think mv eyes are as good as 
another’s.’ And then he looked round about the House a 
pretty while to see if he could espie any of them.” After 
that long pause described by D’Ewes, “ the dreadful 
silence,” as one member called it, Charles spoke again to 
the crowd of mute and sullen faces. The complete failure 
of his scheme was now accomplished, and all its possible 
consequences, all the suspicions and retaliations to which it 
had laid him open, appear to have rushed upon his mind. 

‘ Well, since I see all my birds are flown, I do expect 
from you that you shall send them unto me as soon as 
they return hither. But, I assure you, on the word of a 
king, I never did intend any force, but shall proceed against 
them in a legal and fair wav, for I never meant any other. 
And now, since I see I cannot do what I came for, I think 
this is no unfit occasion to repeat what I have said formerly, 
that whatsoever I have done in favour and to the good of 
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my subjects, I do mean to maintain it. I will trouble you 
no more, but- tell you I do expert, as soon as they come to 
the House, you will send them io me; otherwise l must take 
my own course to find them.’ ‘After he had ended his 
speech,’ continues D'Ewes, * he went out of the House in a 
more discontented and angry passion than he came in, jroing 
out again between myself and the south end of the clerk s 
table, and the Prince Elector after him.’ Low muttering? 
of fierce discontent broke out as he passed along, and many 
members cried out aloud, so as he might hear them, 

Privilege ! Privilege! ’ With those words, ominous of ill, 
ringing in his ear, he repassed to his palace through the 
lane, again formed, of his armed adherents, and amid 
audible shouts of as evil augury from desperadoes dis- 
appointed of their prey. Eagerly in that lobby had the 
word been awaited for, which must have been the prelude 
to a terrible scene. 4 For the design was,’ pursues Sir ^;^ f d lhe 
Simonds D’Ewes, writing at the close of his day’s journal, ftr rwt. 

‘ to have taken out of our House by force and violence the 
said five members, if we had refused to have delivered them 
up peacefully and willingly; which, for the preservation of 
the privileges of our House, we must have refused. And in 
the taking of them away, they were to have set upon us all, 
if we had resisted, in a hostile manner. It is very true 
that the plot was so contrived as that the king should have 
withdrawn out of the House, and passed through the lobby 
or little room next without it, before the massacre should 
have begun, upon a watchword by him to have been given 
upon his passing through them. But ’tis most likely that 
those ruffians, being about eighty in number, who were 
gotten into the said lobby, being armed all of them with 
swords, and some of them with pistols ready charged, were 
so thirsty after innocent blood as they would scarce have 
stayed the watchword, if those members had been there; but 
would have begun their violence as soon as they had under- 
stood of our denial, to the hazard of the persons of the King 
and the Prince Elector, as well as of us. For, one of them 
understanding a little before the king came out that those 
five gentlemen were absent, 4 Zounds ! ’ said he, 4 they are 
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gone! and now we are never the better for our 
coming ! ’ ” (t). 

“ The arrest of the five members,” observes Mr. Forster, 
“ was the final stage of the struggle against the Grand 
Remonstrance. It was a violent effort to reverse the eleven 
votes by which the victory was achieved, and to constitute 
the leaders of the minority to whom the highest offices in 
the state had meanwhile been given, masters of the House 
of Commons. When Charles and his armed attendants 
passed through the lobby of the House of Commons on 
January 4, the Civil War substantially had begun. 
Clarendon himself admits as much when he calls it ‘the 
most visible introduction to all the misery that afterwards 
befel the king and kingdom * ” (u). 

The immediate question upon which the quarrel between 
king and parliament ultimately turned was the command of 
the militia. Ireland was in a state of rebellion, and a largo 
army was absolutely necessary to reduce that kingdom to 
obedience. Justly persuaded of the utter insincerity of the 
king, and with the evidence before them of his intention to 
win hack his authority at the sword’s point, it would have 
been suicidal on the part of the commons to leave in the 
king's hands a military force which might, and probably 
would, have been used for their own overthrow.! The bill 


for regulating the militia presented to the king in February, 
1642, by which persons to be nominated by the commons! 
were to be entrusted with authority over the militia of ] 
the kingdom, was an undoubted encroachment upon the 
king’s legal prerogative, unjustifiable perhaps as a 
permanent measure, but temporarily necessary in the 
crisis which the king himself had provoked. “ When,” 
says Clarendon, “ it had been with much ado accepted, 
and first read, there were few men who imagined it would 
ever receive further countenance; but now there were very 
few who did not believe it to be a very necessary pro- 


(t) I'orster, Arrest « ' the Five Members, pp. 183 sea. Gardiner, Hist. 
Eng. x. 138 seq. 

(u) Forster. Arrest ot the Five Members, p. 377. Clarendon State Papers, 

in. p. lv. “ The attempt to seize the Five Members was undoubtedly the 
real cause of the war."— Macaulav (Essay on Hallam's Const. Hist., 
Essays, i. 188). ' 
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vision for the peace a ml safely of the kingdom. so great 
an impression had the late proceedings made upon them, 
that with little opposition it passed the commons, and was 
sent up to the lords" (.r). The kind's resolute refusal to 
pass the bill led by rapid steps to the Civil War. 

The constitutional period of the great contest between 
the king and the parliament may be said to have ended with 
the attempted arrest of the Five Members. 

The revolutionary period between 1642 and the restora- Tlatew- 
tion of Charles II. in 1660— highly interesting and instruc- pin0(1 • 
tive to the student of political history, but not strictly 1042 icon, 
belonging to a work designed as a concise relation of the 
progress of the English constitution— must necessarily be 
here passed over briefly. Within three years from the day 
when Charles raised the royal standard at Nottingham 
(August 22, 1642), the Civil War was practically concluded. 

The crushing defeat of the king at Naseby (June 14, 1645) 
by the “ New Model” army under Fairfax and Cromwell, 
followed by the rout of Montrose’s forces at Philiphaugh 
(September 13, 1645), reduced Charles to the position of a 
fuo-itive in his own kingdom, and made a frank acceptance 
of the least onerous terms which, after a fair negotiation, 
he could obtain from the victorious parliament, the only 
means by which he could ever regain the exercise of his 
reo-al functions. But the chance of a peaceful settlement' rJ f 
was thrown away by the conduct of Charles himself,),,/ f 
who, defeated in the field, betook himself to intrigue and 
double-dealing, in the hope that by fomenting discord 
between the Scots and the English, between the parliament^ ./ 
and the army, and by dexterously playing off one against 
the other, he might ultimately regain the enjoyment of 

^Thi'greV difficulty was the religious one Laud and Migious 
I Charles had endeavoured to establish a rigid ceremonial 
uniformity; the parliament and the “Westminster 
Assembly ” of divines (constituted June 12, 1643) had sub- 
stituted 'an equally rigid uniformity of narrow calv.n.st.c 
dogma; the adoption of the "Solemn League and Cove- 

_ (z) Clarendon, Hist., i. 522; the Ordinance is printed in Gerdiner, 
Documents, 245. 
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nant ” by the English parliament (September 25, 1643) had 
been exacted by the Scots as an indispensable preliminary 
to the aid which they rendered during the contest, and the 
maintenance of the presbyterian system in England was 
still with them an object of paramount importance. On 
the other hand, the victorious army of Fairfax and Crom- 
well, though composed of men of widely differing views 
on religious matters, were agreed, as a body, in protesting 
against the refusal of toleration by both episcopalians and 
presbyterians alike, and in a determination to secure for 
themselves, and for all others, except the Roman catholics, 
religious freedom of thought and of speech. 

After nearly three years of intermittent negotiation, 
there seemed at last to be a possibility of an agreement 
with both army and parliament, on the basis of a presby- 
terian establishment for three years combined with a 
moderate measure of toleration. But the king, in the midst 
of the negotiations at Newport, entered into a secret treaty 
with the Scots, binding himself to maintain the presby- 
terian worship in England for three years and to suppress 
all other sects. In return, the Scots were to provide an 
army to replace him on the throne. In anticipation of the 
promised aid, the English royalists rose in various parts 
of the country, and on July 5, 1648, a Scottish royalist 
army entered England under the command of the Duke 
of Hamilton. The English army, under Cromwell and 
Fairfax, promptly took the field; and the total defeat of 
Hamilton’s forces near Preston on August 17, followed by 
the surrender of Colchester, after a sharp siege, on the 
27th of the same month, brought the second Civil War to a 
speedy close. Charles now returned to his old strategy of 
delusive negotiations with the parliament; but for the 
army, exasperated by the King’s conduct and flushed with 
victory, the dav of negotiation had passed (i/). To the 


ly) It was Charles's ineradicable duplicity which caused all efforts at 
accommodation to fail. Even moderate men were oppressed with the 
feeling of utter distrust which his conduct inspired. In a curious pamphlet 
(preserved in the British Museum) entitled " Ten Necessary Qumries 
touching the personall Treatie. Very useful and necessary to be considered. 
By James Taswell, a true lover of King, Parliament. Truth and Peace. 
London : Printed by R. I. for A. H. 1648,*' the working of this feeling « 
well brought out. 
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fanatical belief of Charles in his divine right to p'vern Hie 
nation as to him seemed best, was at length oppos'd the 
equally fanatical belief of a bible-rending «ddierv that it 
was their duty to see that ** Charles Stuart, the capital and’ 
grand author of all the troubles and woes that the king- 
dom had endured, should be speedily brought to justice, 
for the treason, blood, and mischief of which he had been 
guilty.** 

Even before the illegal trial and execution of “ Charles 
Stuart, King of England *’ (January 30, 1649), the reins 
of government had passed alike from king, lords and 
commons, into the firm grasp of the leaders of the army. 
After the “ purging ’* of the House of Commons by 
Colonel Pride, the remnant, about fifty members in all, 
became a mere instrument for carrying out the will of the 
soldiery. . When the few peers who still continued to meet 
as the House of Lords refused to concur in bringing the 
king to trial, the truncated Lower House had assumed 
supreme authority by voting (January 4) that the people 
being, after God, the source of all legitimate power, the 
sovereign power in England resided in the commons who 
had been elected by and represented the people. 

Within a few days after the decapitation of the king, the 
House of Lords was voted “ useless and dangerous,*’ the 
kingship abolished as “ unnecessary, burthensome, and 
dangerous,” and the old constitutional form of government 
gave place to the Commonwealth of England. At first, 
while the “ Rump ** House of Commons continued to 
exercise the functions of a parliament, the executive power 
was vested in a Council of State, consisting of forty-one 
persons, partly parliamentary, partly military. But the 
genius of Cromwell as a born “ruler of men,” not less 
than the brilliant series of his military victories, culminat- 
ing in the “ crowning mercy ** of Worcester, soon caused 
the real executive power to be concentrated in his hands, 
even before it had been formally conferred upon him, with 
the title of “ Lord Protector,** by the Instrument of Govern- 
ment (December 16, 1653) (z). There seems no reason to 

(*) Gardiner. Documents, 405. For the Constitutional Experiments of 

the Commonwealth, see Firth. Oliver Cromwell, ch. xvi. and The House of 
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doubt that Cromwell aimed at establishing a form of govern- 
ment in which the nation would be ruled by the will of its 
elected representatives in parliament, and under which all 
men (Poperv and Prelacy excepted) should possess the 
great boon of religious freedom. But in practice he failed 
to carry out his ideal. Toleration was only partially 
conceded; and “the government, though in form a 
republic, was in truth a despotism, moderated only by the 
wisdom, the sobriety, and the magnanimity of the 
despot ’ ’ (a). Justice between man and man seems to have 
been administered as fairly as, if not more fairly than, 
under the monarchy, but between the government and the 
subject arbitrary rule prevailed. After the royalist rising! 
at Salisbury (March 1655), when the judges on circuit were 
seized and even threatened with hanging, the country was 
mapped out into military districts, under the command of 
major-generals, by whom every insurrectionary movement 
was immediately suppressed and punished. The death of 
Cromwell (September 3, 1658), and the weakness of his son 
and successor in the Protectorate, exposed the nation to 
the danger of being ruled by a succession of petty military 
despots; and almost all parties, postponing their differences, J 
political and religious, welcomed back the Stuart dynasty! 
and the old civil polity of the kingdom. 1 
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But although the legal constitution had been suspended 
during this period, and revived again at the accession of 
Charles II., the Great Rebellion could not fail to produce 
certain permanent political and constitutional results (6). 
. ‘-These may be summed up under the following heads : 


Lords during the Civil War, cb. viij. ; Pollard. Factors of Modern History, 
ch. ix ; and E. Jeiiks, The Constitutional Experiments of the Common- 
wealth. 

(a) Macaulay. Hist., i. 118. 

(b) " Of course, in seeming, Cromwell's work died with him; his dynasty 
was rejected, hip republic cast aside; but the spirit which culminated in 
him never sank again, never ceased to be a potent, though often a latent 
and volcanic, force in the country. Charles II. said that he would never go 
again on his travels, for anything or anybody; and he well knew that though 
the men whom he met at Worcester might be dead, still the spirit which 
warmed them was alive and yoong in others."— Bagehot, Eng. Const. 

p. 282. 
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(1) Although the cause of monarchy was gained, that ol 
absolute monarchy was lost for ever. Henceforth royalists 
and revolutionists alike regarded the close union and 
mutual interdependence of kings and parliaments as neces- 
sary for the good government of the country. 

(2) The predominant influence of the House of Commons 
in the government of the nation was permanently estab- 
lished, and has ever since been growing more and more 

. marked and decisive. The overthrow of the crown and 
the House of Lords had been so violent and complete, 
that the unqualified restoration of their rights and dignity 
failed to reinstate them in their ancient ascendancy. The 
royalist House of Commons of Charles II.. in its relations 
to the crown and the administration of the country, 
inherited, defended, and transmitted to its successors the 
conquests of the Long Parliament (c). 

(3) The complete and definitive rejection of Roman 
Catholicism in England was assured; but the position of 
the national church after the restoration was no longer pre- 
cisely the same as before the Rebellion. Down to the time 
of the Commonwealth the church had never ceased, in legal 
theory and to a great extent in actual fact, to be co-exten- 
sive with the nation. At its deliberate and formal re-estab- 
lishment by Charles II. and his parliament it was patently 
the church not of the whole nation but of a majority only. 
Thenceforward, as the other religious communities have 
gradually attained first to toleration and then to civil 
equality with the members of the national church, the 
ecclesiastical constitution, whilst still in theory national, 
has gradually come to be regarded not so much as the 
national church (which legally it still continues to be), 
but as the 44 Established ” Church, using the word 
“ established ” in its modern signification, as denoting a 
religious body standing in a special relation to the state 
in contradistinction from all other religious bodies ( d ). 


(c) See infra, pp. 571 seq. , 

(d) Sco Guizot, English Revolution; and Freeman, Disestablishment and 
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Antipathy (4) Another important result of the revolutionary crisis 
to standing through which the nation had passed was the development 
of an intense national antipathy to a standing army, and 
of a widespread distrust of men of extreme views. 
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CHAPTER XV. 
THE STUART PERIOD 


HI. FROM T1IB RESTORATION TO THE BILL OF RIGHTS 

(1660—1689). 


CHARLES 

U. 

1600 1085. 


The reign of Charles II. (a) lias been epigrammatically 
described as the “ era of good laws and bad govern- 
ment ” (b); but whilst the bad government was continuous, 
the good laws appeared only at intervals amidst many others 
of a violent and questionable character. We shall briefly 
consider the principal statutes of constitutional importance. ' 

During the Commonwealth the vexatious emoluments Abolition^ 
derived from the military tenures had been suspended, and tenuV cs. 
at the Restoration the feeling was unanimous in favour of 
abolishing those intolerable feudal burdens which had so . , 
long survived their original raison d'etre. By the 12 Car. ' 
II. c. 24, it was enacted that the Court of Wards and ‘ 
Liveries, and all wardships, liveries, primer seisins, and 
ousterlemains, values and forfeitures of marriages, by 
reason of any tenure of the king’s majesty, or of any other, 
by knight service, and all other gifts, grants, or charges 
incident or arising therefrom, be totally taken away, from 
February 24, 1645 (the date of the intermission of the 
Court of Wards by the Long Parliament); and that all 
fines for alienation, tenures by homage, knight service, and 
escuage, and also aids for marrying the king’s daughter, 
or knighting his son, and all tenures of the king m cajnte , 
be likewise taken away; and that all sorts of tenures, 
held of the king or others, be turned into free and common ^ 
socage, save only tenures in frankalmoign , copyholds, and 

(a) By a legal fiction, the first year of Charles II.’s reign was called the 
twelfth; king de jure, on the death of Charles I., January 30, 1649* 
kin" de facto, at the Restoration, May 29, 1660. 

(b) Charles James Fox, Reign of James II., p. 20. 
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the honorary services of grand serjeanty (c). By the 

same statute the rights of purveyance and pre-emption 

were also finally abolished. The immediate and direct 

% 

benefits conferred by this Act constituted a grateful boon 
to the landowners of the kingdom, and, so far as regards 
the abolition of purveyance, to the nation at large; in- 
directly, too, the whole nation gained by the simplification* 
of tenure. In consideration of the surrender of these 
feudal privileges by the crown, the parliament resolved 
to make up the royal revenue to the annual sum of 
£1,200,000. As the landed gentry were the great gainers 
by the surrender, they ought, in justice, to have been 
subjected to some compensatory tax : and a proposal was 
made that a permanent tax should be laid on lands held' 
in chivalry, which, as distinguished from those held in / 
socage, had been alone liable to the feudal burdens. 
But being powerful in parliament, the landowners suc- 
ceeded, though only by the small majority of two, in 
substituting a hereditary excise on beer and some other 
liquors, thus transferring their own particular burden to 
the community at large (r/). 

Bv the 13 Car. II. st. 1, c. 5, it was enacted that no 
petition to the king or either House of Parliament for 
alterat ion of matters established by law in church or state 
(unless the contents thereof had been previously approved 
in the country by three justices of the peace or the grand • 
jury of the county, and in London by the lord mayor, 
aldermen and common council), should be signed by more 
than twenty, or delivered by more than ten, persons, under 
penalty in either case of £100 fine and three months 
imprisonment ( c ). 

The right of petitioning the crown and parliament is one 
of tlie most valuable possessed by the subject, and seems 
to have been exercised from the earliest times. But for 
many centuries it was practically restricted to petitions 
for redress of private and local grievances, and the 


(c) The Act is printed in Robertson's documents, p. 11. For the incidents 
of feudal tenure, see supra, pp. 50 seq. 

(d) The excise was not a newly invented tax, having been origin»"y 
imposed by the Long Parliament in 1643. 

(e) Robertson, 26. 
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remedies prayed for were such as have sinc e been provided 
by courts of equity and by private Acts ol Parliament. 
The practice of petitioning: on political subjects came into 
vogue during the period of the Great Rebellion, many 
petitions, signed by large bodies of people, being presented 
both to Charles I. and the Long Parliament; and it was 
probably the recollection of the intimidation exercised by 
numerous bodies of petitioners in the early days of the 
Long Parliament which prompted this restraining Act of 
Charles II. In December 1U79, in consequence of the 
dissatisfaction of the nation at the repeated prorogations, 
great exertions were made to get up numerously signed 
petitions to the king for the assembling of parliament. A 
royal proclamation was thereupon issued, forbidding all 
persons to sign such petitions under pain of punishment. 
This, though it checked, did not entirely prevent, the 
presentation of these petitions. Counter-addresses were 
therefore sent up to the throne from grand juries, 
magistrates, and many corporations, expressing their 
abhorrence of the petitions for the assembling of parlia- 
ment; whence the two principal parties in the country, 
subsequently distinguished as whigs and tories, obtained 
for the time the names of petitioners and abhorrers. Byii 
the Bill of Rights the right of the subject to petition the lj* 
king was expressly sanctioned ; but the House of Commons 
for a long time showed itself intolerant of a free expression 
of opinion, and extremely jealous of any semblance of 
interference with its functions. In 1701 the commons 
imprisoned five of the Kentish petitioners until the end of 
the session, for praying the House to attend to the voice 
of the people and turn its loyal addresses into bills of 
supply. Any petition expressing opinions of which the 
majority of the House did not approve was liable to 
summary rejection. In 1772, a most temperate petition, 
signed by about 250 of the clergy and by several members 
of the professions of law and physic, praying for relie 
from subscription to the Thirty-nine Articles, was rejected 
by a large majority of the commons. Seven years later, 
however, in 1779, a widely-organised attempt to procure 
parliamentary and economical reform gave rise to a general 
system of petitioning, in which the freeholders of York- 
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shire led the way and were soon followed by many other 
important counties and by the principal cities. “This,” 
observes Sir Erskine May, “may be regarded as the origin 
of the modern system of petitioning, by which public 
measures, and matters of general policy, have been pressed 
upon the attention of parliament. Corresponding com- 
mittees being established in various parts of the country 
were associated for the purpose of effecting a common 
object by means of petitions, to be followed by concerted 
motions made in parliament. An organisation which has 
since been so often used with success was now first introduced 
into our political system” (/). The great movement for 
the abolition of the slave trade, which began with a petition 
from the quakers in 1782, affords the most remarkable 
example of direct influence of petitions upon the delibera- 
tions or parliament. Hut it was not until the latter part 
of the reign of George IV. that petitioning obtained the 
development which has since distinguished it in all the 
great political movements. Not only is the right to petition 
now fully recognised, hut “ the act of petitioning is free 
to all, and parliament will receive any petition respectfully 
worded, and complying with the forms of the Rouse, whilst 
the statute of 13 Car. II. has nearly become a dead letter, 
and under ordinary circumstances no one dreams of enforce- 
ing that Act (intended to prevent violent and tumultuous 
petitioning), or of inquiring, when a petition is presented, 
whether its conditions have been complied with ” (#)• 

In the session of 1665 the commons took advantage of 
the necessity under which the king lay, of asking for extra- 
ordinarily iarge grants for the prosecution of the Dutch 

I war, to establish the important principle of appropriating 
the supplies to specific„|mxpQ^es. Sir George Downing, 
one of the tellers of the exchequer, introduced into the 
Subsidy hill granting the sum of £1.250,000 for the wni 


(f) May, Const. Hist., ii. 3 seq. . 

( o ) Broom. Const. Law, p. oil. It was, however, expressly decided oy 
Lord Mansfield, on the trial of Lord George Gordon for his share in e 
•' No Popery ” riots of 1789, that the Act of Car. II. had not been repealed; 
and it was cited in 1848, when it was found necessary to prohibit the large 
body of Chartist petitioners from carrying out their declared intention o 
marching to the House to present their petition. On the subject of public 
petitions see also Anson, Law and Custom, i. 371 seq. 
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with Holland, a proviso that all moneys raised l»y virluo 
of that Act should he solely applicable to the service 
of the war, and should not he issued out of tin* exchequer 
except bv order or warrant mentioning that they were 
payable for such service. Despite the furious opposition ot 
Clarendon, who stigmatised the proviso as derogatory to 
the honour of the crown. Charles h i nisei t insisted upon this 
restraint on the executive power, having been persuaded 
that the bankers would he more easily induced to advance 
the money, in anticipation of the revenue, upon this better 
security for speedy repayment. The principle ot ap- 
propriating the supplies was by no means a novelty in the 
constitution, hut it had only been put into practice 
occasionally and at long intervals (ti). The complete 
authority exercised by the commons, during the late ( ivil 
War and the Commonwealth, over the whole receipts and 
expenditure of the national treasury, had accustomed the 
House to regulate the disbursement of the sums which they 
granted; the advantage to the nation from their control oi 
its finances was self-evident; and from the date of the 
Appropriation Act of Charles II. it became “ an undisputed 
principle, recognised by frequent and at length constant 
practice,” that “supplies granted by parliament are only 
to be expended for particular objects specified by 
itself ” ( i ). The principle of appropriation was not, how- 
ever, carried into full effect till after the Revolution. But 
from the reign of William III. it has been the invariable 
usage to insert a clause in the annual Appropriation Act 
prohibiting under severe penalties, os well the lords of 
the treasury from issuing, as the officers of the exchequer 
from obeying, any warrant for the expenditure of money 
in the national exchequer upon any other service than 
that to which it has been specifically appropriated. The • 
permanent establishment of the principle and practice 
of appropriation “has given the House of Commons,’ 
remarks Hallam, “ so effectual a control over the executive ^ 
power, or, more truly speaking, has rendered it so much 
a participator in that power, that no administration can 


(/*) Supra, p. 251. 

(i) Hallam, Const. Hist., ii. 357. 



568 


CHARLES II. 


Commission 
of public 
accounts. 


possibly subsist without its concurrence, nor can the session 
of parliament be intermitted for an entire year, without 
leaving both the naval and military force of the kingdom 
unprovided for (/c). 

In the session of 1666, the demand of large additional 
supplies for the Dutch war, coupled with the indifferent 
success which had attended the military operations, pro- 
voked suspicions of the dishonest appropriation of the 
money previously voted. The commons appointed a com- 
mittee to inspect the accounts of the officers of the navy, 
ordnance, and stores, and subsequently sent up a bill 
appointing commissioners to inspect the public accounts, 
with full powers lo inquire and report as to such persons as 
they should find to have broken their trust. While this • 
measure was impending, the king prorogued parliament, 
but promised to issue a roval commission for the examina- 
tion of the accounts. In the following session, 1667 (Lord 
Clarendon having fallen in the interval), the commons re- 
introduced their bill, which passed as 41 An Act for taking 
the accounts of the several sums therein mentioned" ( l ). 
Commissioners (who were to report from time to time to 
the king and both Houses of Parliament) were nominated 
in the Act and invested with most extensive powers, not 
only for auditing the public accounts, but for investigating 
.frauds in the expenditure of money, and employment of 
stores. They were authorised to examine upon oath, to 
summon inquests, to commit to prison without bail all 
persons disobeying their orders, and to determine finally 
on the charge and discharge of all accounts; and upon a 
certificate of their judgment the barons of the exchequer 
were directed to issue process for recovering money to the 
king’s use, as if there had been an immediate judgment 
of their own court (m). The passing of this statute marked 
a further step in that transfer of the control of the 
executive administration from the crown to the House of 
Commons, which, throughout the long existence of the 
“ Pensionary ” Parliament of Charles II., was quietly but 
steadily proceeding. 


Ik) Const. Hist., iii. 117. 

( I ) 10 & 20 Car. II. c. 1. 

fm) Hal lam. Const. Hist., ii. 360. 
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The commencement of Hie National Debt date* from ^ N,ai,>nal 
the reign of Charles II. During the Civil War large sums 
of money were deposited, for safe custody, with some of 
the most eminent London goldsmiths, who, alter the 
Restoration, continued to act in their new capacity as 
bankers, and began to advance money to the national 
exchequer on the security of an assignment ol some branch 
of the public revenue. Down to 1072- these loans were 
always punctually repaid; but in that year, at the outbreak 
of the Dutch war, Charles II. was persuaded by the cabal 
administration to issue a proclamation deferring the pay- 
ment of any money out of the exchequer due upon exist- 
ing securities, but promising, instead, to add the interest 
then due to the capital and to allow (i per cent, interest 
on this new stock. By this proceeding, which caused 
several bankers to fail, and reduced many of their 
customers to the deepest distress, the king acquired the 
disposal of about £1,300,000. Interest was paid down to 
the vear 1083, when even this was stopped: and nothing 
was done for the public creditor until 1090, when an Act 
was passed (which was not to take effect till December .5, 

1705) charging the excise with payment, from the latter 
date, of 3 per cent, interest on the principal sum of 
£1,328,520, redeemable on payment of a moiety, but no 
compensation was made for the loss of twenty-two years ^ 
arrears of interest (n). Five years previously, in 1094, the • 
sum of £1,200,000 at 8 per cent, interest had been borrowed 
bv the government from a body of merchants, who, in < 
return, received the privilege of incorporation by royal 
charter, as “The Governor and Company of the Bank of |ukof 
England.” The charter was originally granted tor only egtRb , iflhcdi 
eleven years certain, parliament reserving the right to 1694. 
redeem the debt at any time after 1705, upon giving : a 

. - « 1 1* f ll. • <1 I ha 


l Lit V7 UV/WV - - 111 il 

year’s notice: and with the redemption of the debt the 
charter was to expire. But far from paying off old debts 
new loans were from ti me to time raised by the government 

12 & 13 Will. in. c. 12. § XV. The principal w«« never repaid 
and was ultimately in 1710 incorporated in the general fund then Mtab- 
(o T c 7). For the financial crisis which caused the closing of 

!h. E«he q C n 0 er I -^ , Bh.w 1 The Beginning* ./ »•»•«•«■« 

Historical Essays of Owens College, Manchester 11907). 
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in a similar manner, and the bank charter has been pro- 
longed by several renewals. At the end of William III.’s 
reign the National Debt amounted to over £10,000,000, 
under Queen Anne it reached the sum of £54,000,000. 
The Spanish AVar, which commenced in 1739, added 
£31,300,000; and in 1703, after the Seven Years’ AVar, the 
debt amounted to £146,000,000. The American War of 
Independence increased the debt by £121,000,000; and 
£601,000,000 was added during the great French War, 
at the close of which it had reached the enormous total of 
£840,850,491, involving an annual expenditure for interest 
and management of £32,038.191. 

The apprehensions excited by the steady advance of the 
debt caused efforts to be made at an early period for its 
reduction. Sir Robert AValpole instituted a sinking fund, 
of which great hopes were entertained, and under the opera- 
tion of which the capital amount had been reduced by 
about £8,000,000 prior to the outbreak of the Spanish AVar 
in 1739. Some further slight reductions were made during 
subsequent intervals of peace, and in 1786 Pitt established 
his famous permanent sinking fund of £1,000,000 a year, 
which was perscvcringly maintained for many years, even 
when it was necessary to contract fresh loans for that 
purpose. Since 1829 the absurdity of paying ofT the debt 
by borrowing has been abandoned, and only surplus annual 
. revenue lias been applied in the reduction of the debt. 
By an Act passed in 1875, provision was made for its 
gradual reduction by means of a new permanent sinking 
fund, maintained by annual votes (o). 


(o> There arc tlirre heads to which the National Debt ifl now assigned, 
and the " sinking fund " has now become what in termed " terminable 
annuities." 

The National Debt is classified as follows : — 

i. The Permanent Debt or Funded ; that is. the debt which the Govern- 
ment is not bound to redeem at any determinate time. ii. Terminable 
Annuities, by means of which, at the expiration of the annuity, the capitalised 
sum is cancelled, and a corresponding reduction made to the National Debt, 
iii. Unfunded Debt, consisting of loaned moneys repayable at certain dates, 
from three months to five years. 'Hie great financial change of p° r< * 
Gosrhen, reducing the interest on the first-naincd , or funded securities, 
to 2] per cent., later reduced to 2} per cent., was an innovation of 
great magnitude, a break being made in the continuity of a form of 
property regarded by the English public as equivalent to landed estate. In 
1899, immediately prior to the outbreak of the South African War, the 
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A singular proof of tin* influence of (ho rominon> under Collisions 
Charles ''ll. is furnish,-, 1 l.v the result of the famous 
controversy between the two Houses as 1o (he original juris- 
diction of* the lords in the ease of Slimier v. The Vast ChnrUvU. 


India Company (160(1-9). The lords entertained, upon 
reference by the Crown, a petition of Skinner against (he 
Company, overruled the defendant’s plea to (he juris- 
diction, and condemned them to pay the plaintiff £5,000. 
The Company thereupon presented a complaint to (he House 
of Commons. The commons resolved that (he lords, in 
taking cognisance of an original complaint, and that reliev- 
able in the ordinary course of law, had acted illegally, and in 
a manner to deprive the subject of the benefit of (he law. 
The lords, in return, voted, “ That the House of Commons 
entertaining the scandalous petition of the East India 
Company against the Lords’ House of Parliament, and 
their proceedings, examinations, and votes thereupon had 
and made, are a breach of the privileges of the House of 
Peers”; and that their own proceedings in Skinner's case 
had been “ agreeable to the laws of the land, and well 
warranted by the law and custom of parliament, and 
justified by many parliamentary precedents ancient and 
modern.” After two conferences between the Houses had 
failed to produce an amicable settlement of the dispute, 
the commons voted Skinner into custody for a breach of 
privilege, and resolved that whoever should be aiding in 
execution of the order of the lords against the East India 
Company should “ be deemed a betrayer of the rights and 
liberties of the commons of England and an infringer of 
the privileges of the House.” The lords, in return, com- 
mitted to prison Sir Samuel Barnardiston, deputy chairman 


cross total of the National Debt was £635.0 1 0.065- a reduction having been 
effected, since the accession of Queen Victoria, of £lo3.000.000 The opera- 
tions in China and the South African War added, however, almost a like 
sum The gross amount in 1900 stood at £754,121.309. In 1914 at the 
outbreak of the Great War, the sum was 70S millions; id i 1916, owing to 
unparalleled war expenditure, it rose to 2.197 millions: in 1917 ,t ,r J creafi ^ 
to 3,900 millions (of which 964 millions represented advances to Allies and 
Dominions). The Budget of 1909-10 introduced by Mr. Lloyd * George, 
i, noosed heavy taxation, by which land was especially burdened^ The 
• result has been to depreciate the value of the Permanent or Funded 
Securities, known as Consols (consolidated). 
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of the Company and imposed on him a fine of ,£300. By 
V<* v successive adjournments and prorogations the king managed 

to stop the course of the quarrel during fifteen months. 
But at the meeting of parliament in 16G9, the commons 
renewed the dispute. Ultimately, the king recommended 
an erasure from t lie journals of all that had passed on the 
subject, and an entire cessation — an expedient which both 
y Houses willingly embraced; and from this time the lords 
/ have tacitly abandoned all pretensions to an original juris- 
diction in civil suits (^). 

The Houses also came into collision on account of what 
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was deemed a breach of privilege in the citation of 
members of the commons to appear before the lords as 
respondents in chancery appeals. The most celebrated case 
is the appeal of Shirley against Sir John Fngg, in 1675, 
which gave rise to much intemperate behaviour on both 
sides, and induced the commons to vote that there lies no 
appeal to the judicature of the lords in parliament from 
courts of equity. The dispute was at length only put an 
end to by the long prorogation from November 1675 to 
February 1677. The particular appeal of Shirley was 
never revived; hut the lords continued without objection to 
exercise their general jurisdiction over appeals from courts 
of equity (//). 

Of all t lie statutes passed in the reign of Charles II.. 
perhaps the most celebrated is t lie Habeas Corpus Amend- 
ment Act. But although this Act afforded to the subject 
a prompt and efficacious remedy in many cases of illegal 
imprisonment, it is a mistake to suppose that it introduced 
any new principle or conferred any new right. 

The riirht 0 f personal liberty — the most precious of all 
rights — is as old as the constitution itself. It rests upon 
the common law, which was merely defined and declared 
by Magna Carta and the stream of statutes which affirm 
that enactment (r). The subject was therefore always 


(/>» The proceeding* are printed in Robertson's Documents. 355. See 
also Hallarn. Const. Hist. iii. 21. Anson, Law and Custom, 359. Pike, 
House of Lords, 281. 

Iq) Robertson, Documents. 308. Hallarn. Const. Hist., iii. 24. 

(r) See Holdsworth. Kng. Law, ix. 104-125. 
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legally free from detention except upon a criminal charge 
orcoiiviction, or for a civil .leht. Besides Hie ancient writs 
Dc od in cl olid ami Dc liominc replegiando (which were 
available only in particular cases) any freeman imprisoned 
was entitled at common law to demand of the court 
of King’s Dench a writ of habeas corpus, or corpus cum 
causa as it was called, directed to the keeper of the 
prison, and commanding him to bring up the body of the 
prisoner, with the cause of the caption and detention, in 
order that the court might judge of its sufficiency, and 
either remand the prisoner, admit him to bail, or discharge 
him, according to the nature of the charge. This writ 
issued of right, and c.r debit o just, Ha-, and could not be 
denied. It possessed, however, various defects. / (I) l>' e 
gaoler was not bound to make an immediate return to the 
writ but might wait for a second writ called an ‘ alias, 
and ’a third, a “plumes"; and other expedients, such as 
shifting the prisoner about from prison to prison were 
sometimes adopted in order to evade obedience. - (2) It was 
doubtful whether the court of Common Pleas could issue 
this writ ; and the Court of Exchequer seems never to have 
done so. It was also doubtful whether a single judge ol 
the Court of King’s Bench could issue it during the vacation. 

These defects caused much delay in obtaining the writ; 
but a more serious matter was the attempt made by t e 
crown to defeat the right altogether, by maintaining that 
the “ special commaiuLof the king ” was per sea sufficient 
cause to justify the commitment and detention of a subject. 
This vitally important point was, as we have seen 
elaborately argued in court and in parliament in the great 
Case of the Five Knights (Darnel's case) in 1627, _ and 
was intended to have been settled by the Petition of Right, 
which declared against it («). The arbitrary arrest of Sir 
John Eliot, Selden, and other members, on the dissolution 
of parliament in 1629, and the attempt made to evade the 
words of the Petition of Right by setting forth in the warrant 
and in the return to the habeas corpus a colourable cause ot 
commitment, “ notable contempts of the king and govern- 
ment and stirring up sedition,” led to the enactment of 
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(«) Supra, pp. 495. 
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the remedial clauses concerning the writ of habeas corpus 
contained in the Act which abolished the Star Chamber (t). 

Under Charles II. the arbitrary conduct of Lord Claren- 
don, in procuring political offenders to be illegally 
imprisoned in distant and unknown places, directed public 
attention to the necessity for a more speedy and effective 
process of enforcing the subject’s right to personal 
liberty (i/). In April, 1GG8, a bill to prevent the refusal 
of the writ of habeas corpus was introduced in the House 
of Commons, but did not pass through committee. In 
March 1670, another bill to the same effect was sent up to 
the lords, but fell through. In the session of 1673-1674, 
the commons passed two bills — one to prevent imprisonment 
in gaols beyond the sens, the other to give a more ex- 
peditious use of the writ of habeas corpus in criminal 
matters. These appear to have failed in the Upper House, 
as similar bills were sent up to the lords in 1675, and with 
a like result. In 1G76 the delay and difficulty in procuring 
a habeas corpus were forcibly exemplified in the case of 
Francis Jenkcs, a citizen of London. He had delivered a 
speech at the Guildhall urging that a common council 
should speedily be held to petition the king, in the name 
of the City, to call a new parliament. For this he was 
summoned before the Privv Council and committed to 

w 

prison. Various attempts were unsuccessfully made to 
obtain his enlargement. The Court of Quarter Sessions 
for Westminster refused to admit him to bail, on the plea 
that he had been committed by a superior court; or to try 
him, because he was not entered in the calendar of 
prisoners. The lord chancellor, on being applied to for a 
habeas corpus, refused to issue it during the vacation; and 
the chief justice of the King's llench, to whom in the next 
place recourse was had, made so many difficulties that 
jlJeukes lay in prison many weeks before he was eventually 
Jf enlarged on bail. 

At length, in 1679, three years after the proceedings in 
Je tikes’ case , the famous Habeas Corpus Act was passed. 

It is intituled “ An Act for the better securing the liberty 

(t) 16 Car. I. c. 10. Supra, pp. 611, 537. 

(u) Infra, p. 609. 
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of the subject, ami for prevention of imprisonments beyond 
the seas,” and it is restricted to tbo ease of persons im- 
prisoned (before sentence) for “criminal or supposed 
criminal matters.” It enacts: (1) That on complaint and 
request in writing by or on behalf of any person committed 
and charged with any crime (unless committed for treason 
or felony plainly expressed in the warrant; or as accessory 
or on suspicion of being accessory before the fact to any 
petty treason or felony; or upon suspicion of such petty 
treason plainly expressed in the warrant; or unless he is 
convicted or charged in execution by legal process) the 
lord chancellor or any of the judges of the superior courts 
in vacation or in term, upon viewing a copy ot the 
warrant, or affidavit that a copy is denied, shall (unless 
the party has neglected for two whole terms after bis 
imprisonment to apply to any court for his eulargment) 
award a habeas corpus for such prisoner, returnable 
immediately before himself or any other of the judges. 
And upon service thereof the officer in whose custody 
the prisoner is shall bring him before the said lord 
chancellor or other judge, with the return of such writ 
and the true cause of the commitment; and thereupon, 
within two days after the party shall be brought before 
them, the said lord chancellor or other judge shall discharge 
the prisoner, if bailable, upon giving security in any sum 
according to their discretion having regard to his quality 
and the nature of his offence, to appear and answer to the 
accusation in the proper course of judicature. (2) Ilia 
such writs shall be endorsed as granted in pursuance of this 
Act and signed by the person awarding the same, (J) 1 hat) 
the writ shall be returned, and the prisoner brought up! 
within a limited time according to the distance, not ex- 
ceeding in any case twenty days after service of the writ. 
✓%) That officers and keepers neglecting or refusing to make 
due returns, or not delivering to the prisoner or h.s agent 
within six hours after demand a true copy of the warrant 
of com mitmen t or shifting the custody of the prisoner from 
one” to another, without sufficient reason or authority 
(specified in section 8 of the Act), shall for the first offence 
forfeit £100, and for the second offence £200 to the party 
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grieved, and be disabled to bold bis office. (5) That no 
person once delivered by habeas corpus shall be re- 
committed for the same offence, on penalty to the party of 
£500. x (6) That every person committed for treason or 

felony, shall, if he requires it, the first week of the next 
term, or the first day of the next session of oyer and 
terminer, be indicted in that term or session, or else ad- 
mitted to bail, unless it appear, upon oath made, that the 
king's witnesses cannot be produced at that time; and if 
acquitted, or not indicted and tried in the second term or 
session, he shall be discharged from his imprisonment for 
such imputed offence; but that no person, after the assizes 
shall be open for the county in which he is detained, shall 
be removed from the common gaol bv habeas corpus till 
after the assizes are ended, but shall be left to the justice 
of the judges of assize. (7) That any such prisoner may 
move for and obtain his habeas corpus as well out of the 
chancery or exchequer as out of the King’s Bench or 
Common Pleas; and the lord chancellor, or judges denying 
the same, on view of the copy of the warrant, or oath that 
such copy is refused, shall forfeit severally to the party 
grieved the sum of £500. *(8) That this writ of habeas 
corpus shall run into the counties palatine, the cinque ports, 
and other privileged places, and the islands of Jersey and 
Guernsey. (9) That no inhabitant of England (except 
persons contracting, or convicts praying, to be transported, 
or having committed some capital offence in the place to 
which they are sent) shall be sent prisoner to Scotland, 
Ireland, Jersey, Guernsey, Tangier (.r), or any places 
beyond the seas within or without the king’s dominions, 
on pain that the party committing, his advisers, aiders, 
and assistants, shall forfeit to the party aggrieved a sum 
not less than £500, to be recovered with treble costs; shall 
be disabled to bear any office of trust or profit; shall incur 
the penalties of praemunire; and shall be incapable of 
receiving the king’s pardon for any of the said forfeitures, 
losses, or disabilities (y). 

(x) The fortress of Tangier in Africa (together with the island of Bombay) 
was acquired by Charles II., in 1661, as a portion with his wife Katherine 
of Braganza. It was abandoned in 1684. 

(y) 31 Car. II. c. 2; Robertson, 92. See also Holdsworth, Eng. Law. ix. 
117; Stephen, Comm., iv. 510. 
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Such is the substance of this great ami important statute. it . «l« w< ts. 
It was subject, however, to three defects. (1) It fixed no 
ljmit on the amount of bail which might be demanded. 

(2) It only applied to commitments on criminal or sup- 
posed criminal charges; all other cases ot unjust imprison- 
ment being left to the habeas corpus at common law as it 
subsisted before this enactment. (•!) It did not guard 
against falsehood in the return. 

The first of these defects was remedied in 1689, hv the }^» ,c ‘ ,Ka 
Bill of Bights, which declared ** that excessive hail ought 
not Jo be required.” The other two (notwithstanding a 
serious attempt in 1757 to render the habeas corpus at 
common law more efficient) subsisted down to the year 
IgJG, when they were at length removed by “ An Act for 
more effectually securing the liberty of the subject ” (56 
Geo. III. c. 100). By this Act, in addition to various 
minor but important improvements, the statutable remedy 
was extended to cases of imprisonment on non-criminal 
charges, and the judges were empowered to examine and 
determine the truth of the facts set forth in the return, 
and in all cases of doubt to bail the prisoner. 

The legislation in regard to the writ of habeas corpus 
terminates with the Act 25 & 26 Viet. c. 20 (passed in 
consequence of the decision of the Court of Queen’s Bench 
in. Anderson 9 s case ( z) t where the writ was issued into 
Upper Canada), which provides: That “ no writ of habeas 
corpus shall issue out of England by authority of any judge 
or court of justice therein, into any colony or foreign 
dominion of the crown where her Majesty has a lawfully 
established court or courts of justice, having authority to 
grant and issue the said writ, and to ensure the due 
execution thereof throughout such colony or dominion. ' % 

rr* ^ 

In contrast with the beneficial legislation which we have 
been considering, is the senes of odious acts against the (ormists . 
nonconformists passed by the “ Cavalier” or ‘ Pensionary 
Parliament of Charles II. This parliament- the Long 
Parliament of the Restoration,” which lasted from May 8, 

1661 to Januarv 24, 1679— was, during the first few years 


(2) 3 El. & El. 487. 


E.C.II. 
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„ ft of its existence, “ more zealous for royalty than the king, 
(imore zealous for episcopacy than the bishops ” (a). As 
the terror from the late Civil War abated it gradually 
threw off its exuberant loyalty, and though its leaders 
were corrupt, they were too much alive to their own 
interests ever to sacrifice any parliamentary power. But 
the devoted attachment to the established church and the 
hatred of sectaries, which distinguished its earlier sessions, 
continued unabated to the last. 


Corporation 

Act. 1661. 



Tost Act. 
1673. 


By the “ Act for the well-governing and regulating of 
Corporations ” (13 Car. II. st. 2, c. 1) a religious test was 
combined with a political test. All corporate magistrates/ 
and office-bearers were obliged to take *’ the Sacrament of. 
the Lord’s Supper, according to the rites of the Church of 
England,” to renounce the Solemn League and Covenant, 
and to swear that they believed it unlawful, on any 
pretence whatever, to take arms against the king, and 
that they abhorred the “traitorous position” of bearing 
arms by his authority against his person or his officers. 
“ These provisions,” remarks llallam, “ struck at the heart 
of the prcshvterian party, whose strength lay in the little 
oligarchies of corporate towns, which directly or indirectly 
returned to parliament a very large proportion of its 
members ” (/;). But they equally affected all other noncon- 
formists, and established an inequality of civil rights be- 
tween churchmen and dissenters which continued down to 
recent times. The political test contained in the corporation 
oath of non-resistance , having been practically renounced 
at the Revolution, was abolished in 1718, shortly after the 
accession of the House of Hanover, by the “ Act for quiet- 
ing and establishing corporations ” (5 Geo. I. c. 6, s. 2). 
The religious test was not repealed till the reign of 
George IV. (r). 

The famous Test Act (25 Car. II. c. 2) was passed in 
1GT3, *• for preventing dangers which may happen from 
popish recusants.” It was provoked by the “ Declaration 
of Indulgence,” recently issued by the king, dispensing 


I (a) Macaulay, Hist., i. 156. 

(6) Hallam, Const. Hist.. 330. 
(cl 0 Geo. IV., c. 17 (1828). 
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with the laws against nonconformity. This declaration, 
though apparently a concession to the protest ant dissenters, 
was really intended as a step towards the re-establishment 
of the Roman catholic religion, in which the Duke of York 
was an avowed, Charles an unavowed, believer. By the 
secret Treaty of Dover, in 1670, the king, his brother, and 
Louis XIV. of France, had entered into a royal conspiracy 
against the national church and civil liberties of England. 
The precise terms of this treaty were not then indeed 
authentically known, “but there can be no doubt,” says 
Hallam, “ that those who from this time displayed an 
insuperable jealousy of one brother, and a determined 
enmity to the other, had proofs enough for moral con- 
viction of their deep conspiracy with France against 
religion and liberty. This suspicion is implied in all the 
conduct of that parliamentary opposition, and is the 
apology of much that seems violence and faction, especially 
in the business of the popish plot and the bill of exclusion.” 
The secret Treaty of Dover “ may be reckoned the first act 
of a drama which ended in the Revolution ” (<?). The 
king's Declaration of Indulgence united in opposition to it 
notonly the zealous churchmen, who were disgusted at the 
favour shown to both papists and dissenters, but also the 
dissenters themselves, whose hatred of popery outweighed 
their gratification at their own toleration, as well as all 
lovers of liberty and law, who could not but regard the 
king’s pretensions, in explicit terms, to suspend a body of 
statutes, and his command to magistrates not to put them 
in execution, as an assertion of despotic power capable ot 
most dangerous extension. The House of Commons voted 
‘‘that penal statutes in matters ecclesiastical cannot be 
suspended but by Act of Parliament,” and addressed 
the king to recall his declaration. In his answer the 
king lamented that the commons should question his 
ecclesiastical power, which had never, he said, been done 
before. To which they replied “ we humbly conceive your 
Maiesty hath been very much misinformed; since no 
such power was ever claimed or exercised by any your 
• predecessors; and, if it should be admitted, might tend to 


(<f) Hallam, Const. Hist., ii. 386. 
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the interrupting of the free course of the laws, and 
altering of the legislative power, which hath always been 
acknowledged to reside in your majesty and your two 
Houses of Parliament” (e). At length the king was 
obliged to give way, and cancelled the declaration. But 
the commons, not satisfied with this concession, extorted 
his assent to the Test Act, as a measure of security 
against popish counsellors and officials. The Act, however, 
was so framed as to affect with equal disqualification nearly 
all classes of prot extant dissenters. It provided that all', 
persons holding anv olfice or place of trust, civil or military, 
or admitted of the king’s or the Duke of York’s household, 
should publicly receive the Sacrament according to the 
rites of the Church of England, and also take the oath 
of supremacy, and subscribe a declaration against trau- _ 
substantiation. The immediate effect of the Act was to 
compel Lord Clifford to resign his office of treasurer, and 
the Duke of York to quit the post of lord high admiral. 

In return for’the support given by the dissenters to the 
Test Act, a Bill was passed, after some debate, by the 
House of Commons, giving a considerable amount of relie 
to protestant sectaries; but it was delayed in the Lords 
House, who introduced several amendments, and a sudden 

prorogation caused it to he dropped. 

Five vears later, in 1078, a parliamentary test was 
imposed which, for the first time, excluded Roman catholic 
peers from parliament. This was mainly due to the alarm 
excited in the nation by the discovery of the supposed 
popish plot (/). By the “Act for the more effectual pre- 
serving the king’s person and government, by disabling 
papists from sitting in either House of Parliament 
(30 Car. II. st. 2, c. 1), it was provided that no peer, or i 
member of the House of Commons, should sit or vote with- I 
out taking the oaths of all egiance and supremacy, and a 

ie ) Pari. Hist., iv. 526, 551. nonisb 

(f) ” It is to be remembered that there was really and truly a P P 
plot in being, though not that which Titus Oates and h.s associates preteuae 
to reveal— not merely in the sense of Hume, who, arguing from f • v 
spirit of proselytism in that religion, says there is a perpetua eo > P ' 
against all governments, protestant, mahometan, and pagan. ° ' 

enterprising, effective, in direct operation against the established pr 
religion in England.” — Hallam, Const. Hist., ii. 423. 
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declaration repudiating the doctrine of traiisiilisluntiatioii, 
the adoration of the Virgin, and the sacrifice of the mass 
Peers and members offending were to be deemed and judged 
popish recusant convict, and forfeit £500. besides snfter- 
ini numerous disabilities. While the hill was in the 
Lords' House, the Duke of York moved that an exception 
might, be admitted in his favour, and this was agreed to 
in the Commons but only l>v a majority of two (»/). 

In the declaration issued by Charles II. from Breda 
( \pvil 14, 1GG0), he had embodied the ( roimvellian 

principle, that no man should he called in question for 
differences of religious opinion not disturhing Ue peaoe 
of the kingdom (7i). Hut the great majority of the Lnghs 
people were not yet prepared to concede toleration; 
by the Act of Uniformity all dissenters from the established 
church, protestant and Roman catholic alike, were sub- 
jected to the bonds of a rigid conformity. The provisions 
of this celebrated statute (14 Car. II. r 4) may be 

divided into two classes: (1) Clauses which continue in 
force at the present day, viz., those which legalise the Book 
of Common Prayer as then recently revised ... conv^ation 
with a direction for its use ... every parish church an 
other places of public worship; and which require episcopal 
ordination of all persons holding ecclesiastical preferment 
EgS her with a declaration from all such person* o 
unfeigned assent and consent to the contents of the Book of 
Common Prayer. (2) Certain persecuting c lauses directed 
against dissenters, which have since been repealed (.)■ 

The 14th section of the Act of Charles II. decked *£ 

„Unii i) resume to consecrate and admmistei 

* nriest bv episcopal ordination, under the 

b p :„aHy 0 r ^rfo/suc’h offence. This penalty was 

<»> members* of'The^^se'ot'commonB, but 

supremacy had been 4U) . Roman catholic lords were now for 

not from the lords, ( p , P * and untjl |he rclgn D f Geo. IV., 

£»% cZ e IV c 7 d , Eth Houses were effectually closed ,o .he members 

of that religion. 

« 7 G r^t~T 8 9 * 10 Viet. c. 59; 28 * 29 Viet. e. 122. 
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repealed in 1688 by the Toleration Act of William and 
Mary (k). 

By the 8th section not only all persons in holy orders, 
but all schoolmasters and persons instructing youth were 
required to subscribe a declaration of non-resistance, and 
that they would conform to the liturgy of the Church of 
England as by law established. Schoolmasters and private 
tutors were also subjected to the penalty of three months’ 
imprisonment if they should presume to exercise their 
calling without previous licence from the bishop of the 
diocese. That part of the declaration which related to non- 
resistance was abolished at the lie volution by statute 1 
William & Mary, c. 8; but the licence of private tutors, 
though in later times practically obsolete, was not repealed 
till 1846 by the 9 & 10 Viet. c. 59 (/). 

The immediate result of the new Act of Uniformity was 
to eject from the established church about 2,000 ministers 
(for the most part non-episcopally ordained), who further 
recruited the ranks of protestant nonconformists. But 
these were not allowed to worship among themselves in 
peace. By the monstrous Conventicle Act (16 Car. II. c. 4) 
every person above sixteen years of age present at a 
conventicle (defined as any meeting for religious worship 
at which five persons were present besides the household) 
was subjected to the penalty of three months’ imprison- 
ment for the first offence, of six for the second, and for 
the third to seven years’ transportation. Two justices 
of the peace (or the chief magistrate if the offence is 
committed in a corporation where there are not two 
justices) were empowered to convict for the first and second 
offences, but transportation for the third offence could 
only he awarded on conviction by a jury. Return before 
the expiration of the term of banishment, or escape after 
conviction, was made felony punishable with death (m). 


Ik) 1 Will. & Mary, st. 1, c. 18. Robertson, 12G. 

(/) The Act of Uniformity is printed in Robertson's Documents, 37. 

<m) The Conventicle Act was limited in duration to three years, and 
expired in 1G67. In 1670 it was renewed, with some mitigation of penalties, 
but with an extraordinary proviso, which reversed the established legal 
principle of construing penal acts : That all clauses in the Act *' shall be 
construed most largely and beneficially for suppressing of conventicles, and 
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This enactment, was followed in the next session by i 
An Act for restraining noneonformists from inhabiting 
in corporations ” (17 Car. II. e. 2). l»v this " Kive-Mile 
Act,” as it is usually termed, (l) a new test oath of non- 
resistance was imposed upon the clergy: (2) every non- 
conformist minister was prohibited, under the penalty ot 
£40 for each offence, from coming within five miles ot 
any corporate town; or of any parish, town, or place 
wherein he had been parson, vicar, curate, stipendiary or 
lecturer, or had taken upon him to preach in unlawful 
assembly or conventicle; and (3) all nonconformists, 
whether lav or clerical, were restrained from teaching in 
any public or private school under the penalty of £40 fine 

anil six months’ imprisonment. 

The provisions of these merciless statutes were not allowed 
to remain a dead letter. The religious persecution was far 
more severe than it had ever been at any period of the 
Commonwealth, and more widely extended than unde 
Charles I (»)■ No less than 8,000 protesta., Is ore said 
to have been imprisoned during this reign in >o to 

a large number of Roman catholics. Of 1,500 -luakc.s 
who were confined, 350 died in prison (o). 

In 1661 at the Savoy Conference, in 1669 under the Cabal 
Ministry, and again in 1674, through the exertions of 
Tillotson and Stillingfleet, attempts were ...deed made to 
brin-r about a reconciliation between the church and tho 
Protestant nonconformists; but the real difficulty °f effcot- 
n : a compromise and the unyielding temper o both 
parties, caused every effort at comprehension to fail. 

Tt was in the year 1679, during the intense public 

*^ e i • tint the now familiar names of whig 

professed roman.sm that th politico! parties 

“ J r y .,r it: x e , ^ 

$ ^! I 1 :H; 8 t CO of tbfpari." n ., v.17; DeUune. P.ea for NonconforoiisU ; 
Short’s Hist. 559. 
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May 27, in order to quash the exclusion project, numerous 
petitions were sent up from all parts of the country praying 
for the speedy meeting of a new parliament. These were 
met by others from the adherents of the court party, ex- 
pressing abhorrence at t lie attempt to coerce the king to 
summon parliament, as an encroachment on the royal 
prerogative. The rival parties were termed in consequence 
“petitioners” and “ abhorrers,” names which were soon 
afterwards changed for “ whig ” and “ torv ” (p). 

But although the whigs and tories were first so designated 
at the time of the Exclusion bill, the germs of the two 
parties may be discerned in the opposition of the puritan 
members of the Lower House to the upholders of the royal 
prerogative under Elizabeth, and their corporate existence 
may be carried back at least to the schism in the con- 
stitutional party in the commons, which manifested itself 
during the debates on the (irond Remonstrance in 1041 ( q ). 

Both whigs and tories, it is to be observed, agreed in 
maintaining the system of government by king, lords, and 
commons, and all the ancient and fundamental institutions 
'of the English constitution. But there was, nevertheless, 
a wide and irreconcilable difference of opinion between 
.them. The tories looked towards the crown, and thought 
I that the public good was best subserved by the exaltation 
4 of the royal prerogative; the whigs looked towards the 

(p) Supra . |*. 5 <*».>. On I lie growl 1 1 of parlies. sec Foilin':, History of the 
Tory Party, 1010 1714 (1024). ** It i« a curious circumstance," observes 
Lord Macaulay, Hist. i. 244, '* that one of these nicknames was of Scotch, 
and the other of Irish, origin. Both in Scotland and in Ireland misgovern- 
men! had called into existence hands of desperate men whose ferocity was 
heightened by religions enthusiasm. In Scotland, some of the persecuted 
Covenanters, driven mad by oppression, had lately murdered the primate, 
had taken arms against the government, had obtained some advantages 
against the king s forces, and had not been put down till Monmouth, at the 
head of some troops from England, had routed them at Both well Bridge. 
These zealots were most numerous among the rustics of the western low- 
lands, who were vulgarly called Whigs. Thus the appellation of Whig was 
fastened on the Presbyterian zealots of Scotland, and was transferred to 
those English politicians who showed a disposition to oppose the Court, and 
to treat Protestant Nonconformists with indulgence. The bogs of Ireland, 
at the same time, afforded a refuge to Popish outlaws, much resembling 
those who were afterwards known as Whiteboys. These men were then 
called Tories. The name of Tory was therefore given to Englishmen who 
refused to concur in excluding a Roman Catholic prince from tbe throne. 

(q) Supra , pp. 543 S eq. 
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people, whose welfare they regarded as (he en.l and object 
of all governments. “They differed." says llallam 
“ mainly in this: that to a lory the eonstilut ion. ma-nm, h 
as it was the constitution, was an ultimate 
which he never looked, and from which he thought it 
altogether impossible to swerve; whereas a_wh.g deemed nil 
forms of government subordinate to the public good, ami 
therefore liable to change when they should cease to 
promote that object. Within those hounds which lie, as 
well as his antagonist, meant not to transgress, and re- 
jecting all unnecessary innovation, the whig had a natural 
tendency to political improvement the lory version 

to it The one loved to descant on liberty and the rig Is 
of mankind, the other on the mischiefs of sedition ™ t 1 '* 
rights of kings. • Though both, as I have said art. « *«' 
a common principle, the maintenance of the constitution, 
vet this made the privileges of the subject, that 1 1 he crown > 
prerogative, its peculiar care. Hence it seemed 1 >W; that 
through passion and circumstance, the to \ might a.<i 
in Establishing despotism, or the whig in subverting 
monarchy. The former was generally hostile tc it he hbei > 
of the press, and to freedom of inquiry, especially in 
religion ; the latter their friend. The principle of the one. 
in short, was amelioration, of the other, conservation (r). 

The failure of the Exclusion bill and the excesses of the 
Opposition were followed by a violent -ct.on in puhh 

fe st ssm; 

"l"i ~ CUarlesj a 

wav of accomplishing this design, once adopted, was a 
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(r) Hallam, Const. Hist., in. 200 
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upon a religion of blind obedience. The scheme not 
running on smoothly, however, he gave it up, partly from 
laziness and partly from prudence, contenting himself with 
charitable donations from France from time to time. The 
virulent opposition of Shaftesbury, and the attempt to 
exclude his brother from the throne, again roused him to 
exertion; and the discovery of the Rj r e House plot afforded 
him a tolerable pretext for ridding himself of all his con- 
siderable enemies. Thus, without activity or anxiety, by 
merely taking advantage of events as they arose, he 
procured for himself an authority which those of his family 
who made kingcraft their occupation never possessed. He 
subdued the liberties of England, because it gave him less 
trouble than to maintain them. But still, though unsuc- 
cessful, the men who could propose and carry through the 
House of Commons a hill for the exclusion of the next heir 
from tin* throne evinced a spirit, of honesty and freedom 
which no hazard could quell. The Bill of Exclusion was 
the legal warning of the Revolution ” (s). 

James IT. ascended the throne in 1685, with a fixed 
design to make himself an absolute monarch, and to sub- 
vert the established church. 

In many respects circumstances appeared peculiarly 
favourable to his despotic aims. The popular party were 
for the time completely crushed. The determination of 
Charles II. ’s last parliament, in 1681, to accept cf nothing 
but the Exclusion bill, hod been punished by a sudden dis- 
solution, after a session of only one week; and in violation 
of the plain letter of the law, which required that no longer 
interval than three years should elapse between the dissolu- 
tion of one parliament and the assembling of another, no 
writs had since been issued for an election. The high 
church and tory party were loud in their advocacy of here- 
ditary monarchy as a divinely-ordained institution, and the 
University of Oxford had but recently (July, 1683) pub- 
lished a decree asserting the necessity of passive obedience, 
and condemning the works of Milton, Buchanan, and 
others, containing contrary propositions, to bo publicly 


(s) Earl Russell, Eng. Gov. and Const., pp. 82-84. 
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burnt. If it should l»e found necessary or ex|HMlu*nl to 
summon n parliament, steps hail hecn taken to re.uler that 
assembly as subservient to tlie crown as its predecessors bad 
been under Henry VIII. In 1083 an information </»-> 
warranto had been filed in the King’s Dench against the 
Corporation of London, which, on the ground of some 
alleged irregularities, was adjudged to have forfeited its 
charters. The corporation was then remodelled in such 
a manner as to render it a mere tool of the court., the 
same policy was pursued during the next five years 
against several other obnoxious corporations; many others 
were intimidated into making quasi-voluntary surrenders, 
receiving in return new charters, framed on a tar more 
oligarchical model, and reserving to the king the right of 
appointing the first members (f) ; and the general result was 
to confine the power of returning a large proportion of the 
members of the House of Commons to nominees of thc , fh , cllitoms 

James began his reign by an illegal proclamation older . ||r „ iillv 
in«- the continued payment of the customs duties !-«■ 

been granted only for the late king's life. With much m.s- 
the king yielded to the advice of Ins ministers and 
summoned a parliament. " Those who look " says Hallam J' Braent . 
‘ at the debates and votes of this assembly their large grant 
of a permanent revenue to the annual amount of two 
millions rendering a frugal prince, in time of peace 
entirely out of all dependence on his people; * he " 
departure from a resolution taken to address the king, on 
the only matter for which they were really solicitous, the 
enforcement of the penal laws on a suggestion of Ins dis- 
pleasure; their bill entitled, for the preservation of his 
P . , , cnn f 0 f dangerous innovations in the law 

^treason Especially one most unconstitutional clause that 
of treason p House of p ar l ia ment to change 

the descent of the Crown should incur the penalties of that 
offence their supply of £700,000, after the suppression of 
Monmo’ulh’s rebellion, for the support of a standing army ; 
be inclined to believe that, had James been as zeal ous 

“• 626 ’ c ,n 

Hallam, Const. Hist., n. 455. 
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for the Church of England as his father, he would have 
succeeded in establishing a power so nearly despotic that 
neither the privileges of parliament, nor much less those of 
private men would have stood in his way. . . . Nothing 
less than a motive more universally operating than the 
interests of civil freedom would have stayed the compliant 
spirit of this unworthy Parliament, or rallied, for a time 
at least, the supporters of indefinite prerogative under a 
banner they abhorred (//). This motive was supplied by 
the king himself, in the alarm for the reformed church 
inspired by his manifest determination gradually to fill all 
places of trust, civil and military, with professors of the 
Homan catholic religion. 

The opposition shown by the parliament to the king’s 
avowed intention of keeping Homish officers in his service, 
contrary to the provisions of the Test Act, was punished 
by a hasty prorogation; and although parliament was 
continued in existence bv further prorogations for about 
eighteen months before being dissolved, it was never again 
assembled during James’s reign. 

Taking advantage of Monmouth’s late insurrection, the 
king increased the number of regular troops in England 
from (>,000 to about 20,000; and as these were largely 
officered by Homan catholics, lie trusted that he had 
rendered himself independent of all forcible opposition. 
Throwing oft* all disguise, he soon made it apparent that, 
“with a bench of judges to pronounce his commands, and 
an army to enforce them, he would not suffer the mockery 
of constitutional limitations to stand any longer in his 
way ” f.r). 

Ilis first step was to procure a judicial decision in favour 
of his assumed prerogative of dispensing with the obser- 
vance of the laws (;/). Having carefully eliminated from 
the bench such of the judges as would not promise to decide 
according to his wishes (z), and having appointed others 

<u) Hallam, Const. Hist., iii. 50-52. 

«.r) Ha llam. Const. Hist., iii. p. 00. 

O/J On the dispensing and suspending powers, see supra, pp. 277 seq. 

(c) Jones, the Chief Justice of the Common Pleas, was plainly told 
that he must either give up his opinion or his place. " For my place,” he 
answered, " I care but little. I am old and worn out in the service of 
the crown; but I am mortified to find that your Majesty thinks me capable 
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in tlieir stead, a collusive action was brought against Sir 
Edward Hales, a recent convert to ronianisni, for the* 
penalty of £500 incurred by accepting a military command 
without taking the oath and making the subscription 
required by the Test Act. The defendant having pleaded, 
in answer to the Act, a dispensation from the crown, eleven 
out of the twelve judges decided in favour of the preroga- 
tive, grounding their decision upon slavish maxims oi 
absolute power which were capable of extension far beyond 
the immediate case (a). 

The dispensing power, which the courts of law had thus 
solemnly recognised, was now vigorously and systematically 
exercised. Four Roman catholic peers, Powis, Belasyse, 

Arundell, and Jenny n of Dover, with Father Petre, a 
jesuit, were sworn of the Privy Council. Several clergy- 
men who had seceded to romanism were authorised to hold 
benefices without complying with the requirements of the 
Act of Uniformity; the vice-chancellor of the University 
of Cambridge was deprived of his office for declining to 
confer, at the king’s request, an academical degree upon v 
Alban Francis, a Benedictine monk; and the fellows of 
Magdalen College, Oxford, were expelled for refusing to 
elect as their president a Roman catholic nominee of the 
crown. These last two acts of tyranny were accomplished 
under the summary and arbitrary jurisdiction of a new 
“ Court of Commissioners for Ecclesiastical Causes wh.cl, N.w High^ 
the king had recently established in direct defiance of tne Court 
Act of the Long Parliament (16 Car. I. c. 11) abolishing 
the High Commission Court, ami of the more recent statute, 

13 Car. II. c. 12, which, while reinstating the clergy in 
the ecclesiastical power, had expressly forbidden the crea- 
tion by commission of any similar court. 

The whole government of the church was entrusted to 


of giving a judgment which none but .n ignorant or a dishonest man could 
" I am determined,” said the king, " to have twelve judges who 
will he all of my mind as to this matter." " Your Majesty, ansnere 
Tones “ may find twelve judges of your mind, but hardly twelve lawyers. 
He wis dismissed, together with Montague Chirf Baron of ^Exchequer, 
and two puisne judges Neville and Charlton.— Macaulay, Hist. n. 735. 

(a) Godden v. Hales (1686), 2 Showers. Rep. 475; 11 State Trials, U65. 
see also Thomas v. Sorrell (1674). Vaughan. 330 Cf Robertson, Docu- 
ments, 38-1 ; Keir and Lawson, Cases in Constitutional Law, 55. 
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seven commissioners (three clerics and four laymen), of 
whom the chancellor Jeffreys was the chief. “ The words 
in which the jurisdiction of these officers was described were 
loose, and might be stretched to almost any extent. All 
colleges and grammar schools, even those which had been 
founded by the liberality of private benefactors, were 
placed under the authority of the new board. All who 
depended for bread on situations in the church or in 
academical institutions, from the primate down to the 
youngest curate, from the vice-chancellors of Oxford and 
Cambridge down to the humblest pedagogue who taught 
Corderius, were subjected to this despotic tribunal. If any 
one of those many thousands was suspected of doing or 
saying anything distasteful to the government, the com- 
missioners might cite him before them. In their mode of 
dealing with him they were fettered by no rule. They 
were themselves at once prosecutors and judges. The 
accused party was to be furnished with no copy of the 
charge. He was to be examined and cross-examined. If 
his answers did not give satisfaction, he was liable to be 
suspended from his office, to be # ejected from it, to be pro- 
nounced incapable of holding any preferment in future. If 
he were contumacious, he might be excommunicated, or, in 
other words, be deprived of all civil rights and imprisoned 
lor life. He might also, at the discretion of the court, be 
loaded with all the costs of the proceeding by which he had 
been reduced to beggary. No appeal was given. The com- 
missioners were directed to execute their office notwith- 
standing any law which might be, or might seem to be, 
inconsistent with these regulations. Lastly, lest any person 
should doubt that it was intended to revive that terrible 
court from which the Long Parliament had freed the 
nation, the new visitors were directed to use a seal bearing 
exactly the same device and the same superscription with 
the seal of the old High Commission M (6). 

Declaration In April, 1687, James published his famous Declaration 
of indulgence . j or liberty of Conscience, declaring it to be his “ royal will 
and pleasure that from henceforth the execution of all and 
all manner of penal laws, in matters ecclesiastical, for not 


(b) Macaulay, Hist., ii. 746. 
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coining’ to church, or not receiving the sacrament . or lor 
any other lion-conformity to the religion cst:ihli>hcil. or lor 
or by reason of the exercise of religion in any manner 
whatsoever, l»e immediately suspended; and the turiher 
execution of the said penal laws, and every of them, is 
hereby suspended ” (c). 

The king's manifest object in issuing this Declaration 
was to obtain the support of the protestant nonconformists 
in his attempt to achieve despotic power; for the. Homan 
catholics had practically enjoyed religious toleration and 
freedom from civil disabilities from the date of James’s 
accession to the throne. The nonconformists, however, for 
the most part, mistrusted the insidious advances of the 
king, and, against their own immediate interests, joined 
the church in resisting a measure which they well knew had 
for its ultimate object the restoration of romanism. It is 
to be observed that the Declaration went much farther than 
the prerogative recognised in Ilalcs's case oi dispensing 
with prohibitory statutes in the case of particular in- 
dividuals, sweeping away, as it did in effect a whole series 
of laws made for the security of the established church. It 
amounted, in the words of Mr. Justice Powell, 4 to an 
abrogation and utter repeal of all the laws; for 1 can see no 
difference, nor know of none, in law, between the king s 
power to dispense with laws ecclesiastical and his power 
to dispense with any other laws whatsoever. If tins be 
once allowed of, there will need no parliament. All the 
legislature will be in the king, which is a thing worth 

considering” (d). , 

After a year’s interval, during which the king had made 
rapid and open advances towards the establishment ot 
romanism, the Declaration of Indulgence was published a 
second time, followed by an order in council directing it to 
be read in all churches, and for that purpose to be sent and 
distributed throughout their several dioceses by the bishops 
. A humble petition of the primate and six other prelates (c) 


(c\ The whole document is printed by Robertson, 388. 

\d) Judgment of Mr. Justice Powell in the Seeen B i shops Case (1688), 

Bob T erUon 4 Mi. Their names were Sancroft, Archbishop of Canter- 
bu^Llo/d B.sropof St. Asaph; Ken, ot Bath and Well.; Treiawny. 
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against this order, presented to the king in his own closet, 
was pronounced a seditious libel ; and the Seven Bishops 
were sent to the Tower, and soon afterwards brought to trial 
before the court of King’s Bench. Amidst the enthusiastic 
rejoicings of the whole nation, the jury returned a verdict 
of acquittal (June 30, 1688). “The prosecution of the 
bishops,” remarks Macaulay, “ is an event which stands by 
itself in our history. It was the first and last occasion on 
which two feelings of tremendous potency— two feelings 
which have generally been opposed to eacli other, and either 
of which, when strongly excited, has sufficed to convulse 
the state — were united in perfect harmony. Those feelings 
were, love of the church and love of freedom. During 
many generations every violent outbreak of high church 
feeling, with one exception, has been unfavourable to civil 
liberty; every violent outbreak of zeal for liberty, with one 
exception, has been unfavourable to the authority and 
influence of the prelacy and the priesthood. In 1688 the 
cause of the hierarchy was for a moment that of the popular 
party. More than nine thousand clergymen, with the 
primate and his most respectable suffragans at their head, 
offered themselves to endure bonds and the spoiling of their 
goods for the great fundamental principle of our free con- 
stitution. The effect was a coalition which included the 
most zealous cavaliers, the most zealous republicans, and all 
the intermediate sections of the community. The spirit 
which had supported Hampden in the preceding generation, 
the spirit which, in the succeeding generation, supported 
Sacheverell (/), combined to support the archbishop, who 
was Hampden and Sacheverell in one. . . . The names of 
whig and torv were for a moment forgotten. The old 
exclusion ist took the old abborrer bv the hand. Episco- 
palians, presbyterians, independents, baptists, forgot their 
long feud, and remembered only their common protes- 
tantism and their common danger” ( g )• 

On the day on which the verdict of “not guilty ’ was 
returned in the case of the Seven Bishops, the celebrated 

of Bristol ; Lake, of Chichester; Turner, of Ely; and White, of 
Peterborough. 

if) Infra, p. 616. 

(g) Macaulay, Hist., ii. 1035-1037. 
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invitation, signed by the Karls of Dauby, Devonshire, and 
Shrewsbury, Lord Luinlev, Compton, Bishop of London, 
Admiral Kdward Russell, and Henry Sydney, was des- 
patched to William, Prince of Orange, and Stadtholder of 
the United Provinces. James now endeavoured to retrace 
his steps, but it was too late to regain the confidence of his 
people. Louis XIV. bestirred himself to assist his royal 
brother, lie gave notice to the States-General that he was 
strictly bound in friendship and alliance with his Britannic 
Majesty, and that any attack on England would be con- 
sidered as a declaration of war against France. But James, 
who appeared bent on his own ruin, formally disowned the 
existence of any such alliance between France and England ; 
and Louis, in disgust, withdrew his troops from the Nether- 
lands and poured them into Germany, thus removing from 
before William one of his greatest obstacles. 

On November 5, 1G88, William landed at Torbay, in 
Devonshire. It is unnecessary to enter at length into the 
details of a Revolution which the eloquent pages of 
Macaulay have rendered so generally familiar. 

After the second flight of James (December 23), on 
assembly composed of the lords spiritual and temporal then 
in London (about seventy in number) and of all persons 
who had been members of the House of Commons in the 
reign of Charles II., together with the lord mayor, aider- 
men, and fifty of the common council of London, requested 
the Prince of Orange to assume the provisional government 
of the country, and to summon all the constituent bodies 
of the kingdom to send up representatives to Westminster, 
to a Convention Parliament for the settlement of the affairs 
of the nation. 

The Convention Parliament met on January 22, 1G89. 
The nation was at this time divided into six parties, of 
which two — the blind enthusiasts for James II., who 
wished to recall him without stipulations, and the ultra- 
republicans, who wished to set up a Commonwealth— were 
too small and insignificant to exercise any appreciable 
influence. The bulk of the nation and of the Convention 
was divided among the remaining four parties, three being 
tories of varying shades, arnMhe fourth and largest the 
whig partv. Of the tories fl) Sherlock’s party, which was 

38 
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especially strong among the clergy, wished that a negotia- 
tion should be opened with James for his restoration on such 
conditions as might fully secure the civil and ecclesiastical 
constitution of the realm. v(2) Sancroft’s party maintained 
that the king’s stupidity, perverseness, and superstition 
entitled the nation to treat him as though he were insane: 
they wished, therefore, to hand over the administration of 
the kingdom to a regent named by the estates of the realm, 
while continuing the title of James as nominal king. 
''(3) Dauby’s party held that the king, by his flight, had 
abdicated his power and dignity; but that, as the throne 
of England could not be vacant for one moment, the crown 
had legally devolved on the nest heir, who was the Princess 
of Orange. For as to James’s infant son, his birth, they 
said, had been attended by such suspicious circumstances 
that it was impossible to admit his claim without 
inquiry (/t) ; and as those who called themselves his parents 
had removed him to France, together with all those French 
and Italian women of the bedchamber who, if there had 
been foul play, must have been privy to it, inquiry had 
been rendered impossible. It only remained, then, to 
proclaim the Princess of Orange, who was actually Queen- 
Regent. (4) The whigs maintained that James, having 
by the gross abuse of his power, broken the mutual contract 
between king and people— expressed on one side by the 
coronation oath and on the other by the oath of allegiance 
—had forfeited the crown; that the throne was therefore 
vacant; and that it was the right of the nation to elect 
a new king, and to impose upon him such conditions as 
might ensure the country against misgovernment. 

In the Upper Ilouse the tories, who for the most part 
favoured the scheme of a regency, were in a majority; in 
the commons the whigs, though weaker than the combined 
tories, could predominate over any one section of them. 

On January 28, the commons passed their celebrated 
resolutions: (1) “That King James having endeavoured 
to subvert the constitution of this kingdom by breaking the 
original contract between king and people, and by the 

</i) The legitimacy of James II. ’s eon is now fully admitted by historians, 
but it was 6ercely disputed at the time. 
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advice of jesuits and other wicked persons, bavin*: violated 
the fundamental laws, and having withdrawn hini>elf out 
of the kingdom, has abdicated the government, and that 
the throne is thereby vacant.” (2) “ That it hath been 
found by experience to be inconsistent with the safety 
and welfare of this protestant kingdom to he governed by 
a popish prince ” (/). 

To the second resolution, though obviously irreconcilable 
with the doctrine of indefeasible hereditary right, the lords 
at once gave their unanimous assent; but the first, which 
was debated clause by clause, encountered much opposition 
in the Upper House. The first division took place on the 
question whether or not there should be a regency; and a 
regency was negatived bv fifty-one votes against forty- 
nine. The lords then voted, by fifty-three to forty-six, that 
there was an original contract between the king and the 
people. They agreed, without a dissentient voice, to the 
commons’ statement as to the misgovernment of .Tames, 
but substituted the word “deserted” for “abdicated.” 
and rejected the final and most important clause “ that the 
throne was thereby vacant,” by a majority of fifty-five 
to forty-one. 

William had shown his wisdom and tact by leaving the 
nation to settle itself. But a crisis had now arrived when 
it became necessary for him to explain his views. Sending 
for Halifax, Danby, Shrewsbury, and some other political 
leaders of note, he disclaimed any right or wish to dictate 
to til© Convention, but gave them clearly to understand 
that he would not accept the position of regent, nor yet 
that of king consort with only such a share in the 
administration as his wife, as queen, might be pleased to 
allow him. (If the estates offered him the crown for life, 
he would accept it; if not, he would return to his native 
country.) It was only reasonable, he added, that the Lady 
inne and her descendants should be preferred in the 
succession to any children whom he might have by any 

other wife than the Lady Mary (£). 

After a conference between the two Houses, in which 


William 
anounces hie 
intentions. 


View of the 
lords. 


(i) Commons Journal, x. 14, 15. 
(k) Macaulay, Hist., iii. 1293. 
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the questions between them were fully argued on both sides, 
the lords at length gave way. They resolved not to insist 
on their amendment to the original vote of the commons; 
and proposed and carried, without a division, that the 
Prince and Princess of Orange should be declared King 
and Queen of England. 

It was still to be decided upon what conditions William 
and Mary should be made king and queen. A committee 
of the commons appointed to consider what steps it might 
be advisable to take in order to secure law and liberty 
against the aggressions of future sovereigns, reported (1) 
that the great principles of the constitution which had 
been violated by the dethroned king should be solemnly 
asserted, and (2) that a long and varied list of new laws 
which they enumerated should be enacted in restraint of 
the prerogative and for the purer administration of justice. 
It was proposed that the militia should be remodelled; 
that the duration of parliaments should be limited, and the 
royal prerogative of prorogation and dissolution restricted; 
that the royal pardon should not be pleadable to a parlia- 
mentary impeachment; that toleration should be granted to 
protestant dissenters; that the crime of treason should be 
more precisely defined, and State trials be conducted in a 
manner more favourable to innocence; that the judges 
should hold their offices for life; that juries should be 
nominated in such a way as to exclude partiality and 
corruption; with many other salutary reforms, a remarkable 
omission, however, being the absence of any provision in 
favour of the liberty of the press. In a debate on the 
report it was urged that legislation on so many and im- 
portant subjects would delay the settlement of the nation. 
The list of reforms was too long, if it referred only to 
what ought to be accomplished before the throne was filled ; 
too short, if intended to include all reforms which the 
legislature would do well to make in proper season. It 
was finally decided to postpone all reforms until after the 
settlement of the government on its ancient constitutional 
basis had been accomplished, but to set forth in the 
instrument by which the Prince and Princess of Orange 
were called to the throne, and the order of succession 
settled, a distinct and solemn assertion of the fundamental 
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principles of the constitution and of the ancient Iranchises 
of tiie English nation; so that the right of the king In his 
crown and of the people to their liberties might, rest upon 
one and the same title-deed. 

The Declaration of Right was accordingly drawn up. 
It contains (1) a recital of all the illegal and arbitrary act** 
committed by James II.; of his abdication, and of the 
consequent vacancy of the throne; (2) an emphatic 
assertion, nearly following the words of the previous recital, 
that all such enumerated acts are illegal; and (3) a 
resolution that the crown should be settled on William 
and Mary for their joint and separate lives, but with the 
administration of the government, during their joint lives, 
in William alone; and after the decease of the survivor, 
on the descendants of Mary, then on Anne and her issue, 
and lastly on the issue of William. On February 13, 
1689, a tender of the crown, on the conditions set forth 
in the Declaration, was made by the Marquis of Halifax 
in the name of all the estates of the realm. “ We thank- 
fully accept,” replied William, speaking for himself and 
his wife, “what you have offered us.” 

The Scottish estates, which met a month later, passed 
resolutions framed, as far as possible, in conformity with 
those recently passed at Westminster. There was, however, 
one important deviation from the original. The English 
Convention, by voting a constructive abdication of the 
throne, had, while actually deposing a bad king, en- 
deavoured to evade the question whether subjects may 
lawfully perform such an act. The Scottish Convention 
did not shrink from using the bolder word forfei J*f 
They resolved “That James VII., being a professed papist 
did assume the royal power and acted as king without 
ever taking the oath required by law, and l had by th 
advice of evil and wicked counsellors, invaded the funds 
mental constitution of the kingdom, and altered it fro 
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abolished episcopacy, made a claim of rights, and bestowed 
the crown on William and Mary, to descend afterwards in 
conformity with the limitations already marked out by the 
English Convention ( l ). 

Thus was accomplished the “glorious Revolution” of 
1688 , of all revolutions the least violent and the most 
beneficent. “It finally decided,” says Macaulay, “the 
great question whether the popular element which had, 
ever since the age of Fitzwalter and De Montfort, been 
found in the English polity, should be destroyed by the 
monarchical element, or should be suffered to develop 
itself freely, and to become dominant. The strife between 
the two principles had been long, fierce, and doubtful. 
It had lasted through four reigns. It had produced 
seditions, impeachments, rebellions, battles, sieges, pro- 
scriptions, judicial massacres. Sometimes liberty, some- 
times royalty, had seemed to be on the point of perishing. 
During many years one half of the energy of England 
had been employed in counteracting the other half. The 
executive power and the legislative power had so effectually 
impeded each other that the state had been of no account 
in Europe. The king-at-arms who proclaimed William 
and Mary before Whitehall Gate, did in truth announce 
that this great struggle was over; that there was entire 
union between the throne and the parliament; and that 
England, long dependent and degraded, was again a power 
of the first rank; that the ancient laws by which the pre- 
rogative was bounded would henceforth be held as sacred 
as the prerogative itself, and would l>e followed out to all 
their consequences; that the executive administration would 
be conducted in conformity with the sense of the repre- 
sentatives of the nation; and that no reform, which the 
two Houses should, after mature deliberation, propose, 
would be obstinately withstood by the sovereign\ The 
Declaration of Right, though it made nothing law which 
had not been law before, contained the germ ... of every 
good law which has been passed during more than a 
century and a half, of every good law which may here- 


to Macaulay, Hist,, iv. 1670; Hallam, Const. Hist., iii. S32. 
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after, in the course of :iges, he found necessary to promote 
the public weal, ami to satisfy the demands of public- 
opinion ” (wi-). 

In the second session of the Convention Parliament, 
which re-assembled on October 25. U5S9, the Declaration 
of Right was embodied and confirmed, with some slight 
but important amendments, in a regular Act of the 
legislature. The text of the Hill of Rights, the third 
great charter of English liberty and the coping-stone of the 
constitutional building, is as follows (n). 


BILL OF RIGHTS. 

1 Will, and Mary, sess. 2, c. 2 (1689). 

An Act Dcclareing the Mights and Liberties of the Subject, 
and Setleing the Succession of the Crourne. 

I. Whereas the Lords Spirituall and Temporall and Commons, 
assembled at Westminster, lawfully, fully, and freely represer it- 
ing all the Estates of the people of this Rea me, did, upon 
the thirteenth day of February in the yeave of our Lord One 
thousand six hundred eighty-eight, present unto ' .e.r Maiost es 
then called and known by the names and stile of William am 
Mary, Prince and Princesse of Orange, being present in the . 
proper persons, a certaine Declaration in wr.te.ng, made by the 
said Lords and Commons, in the words following, vit : - 
Whereas the late King James II. by the assistance of taw '•"11 
councilors, judges, and ministers imployed by him did favour 
to subvert and extirpate the Protestant religion, and the lanes 

liberties of this kingdoms : — ._.i 

1. Bv assumeing and exercising a power of d.spens "« “ J 

suspending of lawes and the execution of lawes without consent of 

P 2 rl By me "ommitting and prosecuting diverse worthy P-'^s for 
humbly petitioning to be excused from concurring to the said 

was granted by Parl ^ c "*; 8tanding arm y within this kingdome 
soldiers contrary to law. — 


(m) Macaulay. Hist., iii. l31 .°* 

(n) Statutes of the Realm, vi. 142*145. 
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6. By causing severall good subjects being Protestants to be dis- 
armed at the same time when Papists were both armed and imployed 
contrary to law. 

7. By violating the freedonie of election of members to serve in 
Parliament. 

8. By prosecutions in the Court of King’s Bench, for matters and 
causes cognizable onely in Parlyament and by diverse other arbi- 
trary and illegal courses. 

9. And whereas of late yeares, partian. corrupt, and unqualifyed 
persons have been returned and served on juryes in try alls and 
particularly diverse jurors in tryalls for high treason which were 
not freeholders. 

10. And excessive baile hath beene required of persons committed 
in criminal! cases to elude the benefitt of the lawes made for the 
liberty of the subjects. 

11. And excessive fines have been imposed and illegall and cruell 
punishments inflicted. 

12. And severall grants and promises made of fines and forfeitures 
before any conviction or judgement against the persons upon whome 
the same were to be levyed. 

All which are utterly and directly contrary to the knowne lawes 
and statutes and freedonie of this realme. 

And whereas the said late King James the Second haveing abdi- 
cated the government and the throne being thereby vacant, his 
Ilighmsse the Prince of Orange (whome it hath pleased Almighty 
God to make the glorious instrument of delivering this kingdome 
from Popery and arbitrary power) did (by t lie advice of the Lords 
Spirit uall and Temponill, and diverse principall persons of the 
Commons) cause letters to l>e written to t he Lords Spirituall and 
Tcmpornll being Protestants and other letters to the several 
countyes cityes universities burroughs and Cinque Ports for the 
choosing of such persons to represent them as were of right to le 
sent to Parlyament to meete and si tt at Westminster upon the two 
and twentyeth day of January in this yeare one thousand six hun- 
dred eighty and eight in order to such an establishment as that 
their religion iawes and liberties might not againe be in danger of 
being subverted, upon which letters elections having beene accord- 
ingly made. 

And thereupon the said Lords Spirituall and Temporal!, and 
Commons pursuant to their respective letters and elections being 
now assembled in a full and free representative of this nation takeing 
into their most serious consideration the best meanes for attaining 
the ends aforesaid doc in the first place (as their auncesters in like 
case have usually done) for the vindicating and asserting their 
auntient rights and liberties, declare: — 

1. That the pretended power of suspending of laws or the execu- 
tion of laws by regall authorise without consent of Parlyament is 
illegall. 
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2. That the pretended power of dispensing with laws or the execu- 
tion of laws by regall authoritie as it hath beene assumed and 
exercised of late is ll legal 1 (o). 

3. That the commission for erecting the late Court of Commis- 
sioners for Kcclesiasticall Pauses, and all other commissicuis and 
courts of like nature are illegall and pernicious. 

4. That levying money for or to the use of the Crowne by pretence 
of prerogative without grant of Parlyament for longer time or in 
other manner then the same is or shall l>e granted is illegall. 

5. That it is the right of the subject to petition the King and 
ali commitments and prosecutions for such petitioning are 
illegall (/»)• 

6. That the raising or keeping a standing army within the king- 
dome in time of peace unlesse it be with consent of Parlyament is 
against law ('/). 

7. That the subjects which are Protestants may have arms for 
their defence suitable to their conditions and as allowed by law (r). 

8. That elections of members of Parlyament ought to be free. 

9 That the freedom of speech, and debates or proceedings in 
Parlyament ought not to be impeached or questioned in any court 
or place out of Parlyament. 

10. That excessive baile ought not to be required nor excessive 
fines imposed nor cruell and unusuall punishment inflicted. 

11. That jurors ought to be duel? impannelled and returned and 

jurors which passe upon men in trialls for high treason ought to be 
freeholders. __ 


(o) Supra, p. 277. In drawing » P the Declaration of Right “ < - l 
were unwilling absolutely to condemn the dispensing power, and therefore 
inserted the qualifying words. " a« it hath been assumed and exercised 
of late"; the effect of which is to reserve to the crow ithe preroR , “t f 

pardoning criminals or commuting their sentences. By sec XII. of ' 

II c 5? against petitioning ... no. affected bv tins clause of 

the Bill of Eights. 

8 i-s tt ssasz 
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12. That all grants and promises of fines and forfeitures of par- 
ticular persons before conviction are illegall and void. 

13. And that for redresse of all grievances and for the amending 
strengthening and preserveing of the lawes Parlyaments ought to be 
held frequently. 

And they doe claime demand and insist upon all and singular 
the premisses as their undoubted rights and liberties and that noe 
declarations judgments doeings or proceedings to the prejudice of 
the people in any of the said premisses ought in anywise to be 
draw no hereafter into consequence or example. 

To which demand of their rights they are particularly encouraged 
by the declaration of his Ilighnesse the Prince of Orange as being the 
onely meanes for obtaining a full redresse and remedy therein. 

Maveing therefore an intire confidence that his said Highnesse the 
Prince of Orange will perfect the deliverance soe farr advanced by 
him and will still preserve them from the violation of their rights 
which they have here asserted and from all other attempts upon 
their religion rights and lilierties: 

II. The said Lords Spirituall and Temporall and Commons 
assembled at Westminster doe resolve that William and Mary 
Prince and Princesse of Orange be and be declared King and 
Queene of England France and Ireland and the dominions there- 
unto Monging to hold the Crowne and royall dignity of the said 
kingdomes and dominions to them the said Prince and Princesse 
dureing their lives and the life of the survivor of them; and that 
the sole and full exercise of the regall power be onely in and executed 
by the said Prince of Orange in the names of the said Prince and 
Princesse dureing (heir joynt lives; and after their deceases the 
said Crowne and royall dignitie of the said kingdoms and dominions 
to be to the heires of the body of the said Princesse; and for default 
of such issue to the Princesse Anne of Denmarke and the heires of 
her body ; and for default of such issue to the heires of the body 
of the said Prince of Orange. And the Lords Spirituall and Temporall 
and Commons do pray the said Prince and Princesse to accept the 
same accordingly. 

III. And that the oathes hereafter mentioned be taken by all 
jwrsons of whom the oathes of allegiance and supremacy might be 
required by law instead of them ; and that the said oathes of allegi- 
ance and supremacy be abrogated. 

I. A. B. f doe sincerely promise and sweare, That I will be faithfull 
and beare true allegiance to their Majestyes King William and 
Queene Mary: 


Soe helpe me God. 

I, A. B., doe 9weare That I doe from my heart abhorr, detest, 
and abjure as impious and hereticall this damnable doctrine and 
position that Princes excommunicated or deprived by the Pope or 
any authority of the see of Rome may be deposed or murdered by 
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their subjects or any other whatsoever. And I doe declare That 
noe forreigne prince person prelate state or potentate hath or 
ought to have any jurisdiction power superiority pre-eminence or 
authoritie ecclesiasticall or spirituall, within this real me : 


Soe helpe me God. 

IV. Upon which their said Majestyes did accept the Crowne and 
royall dignitie of the kingdoms of England France and Ireland 
and the dominions thereunto belonging according to the resolution 
and desire of the said Lords and Commons contained in the said 

declaration. . . , . 

V And thereupon their Majestyes were pleased that the said 
Lords Spirituall and Temporall and Commons being the two 
Houses of Parlyament should continue to sitt. and with their 
Majesties royall concurrence make effectual provision for the settle- 
ment of the religion Uwee and liberties of this kingdom* soe that 
the same for the future might not be in danger aga.ne of being sub- 
verted ; to which the said Lords Spirituall and Temporall and 
Commons did agree and proceed* to act accordingly. 

VI Now in pursuance of the premisses, the said Lords Spirituall 
and Temporall and Commons in Parlyament assembled for the 
ratifying confirming and establishing the said declaration and the 
articles clauses matters and things therein contained by the f 01 ce 
of a law made in due forme by authority of Parlyament doe pray 
that it may be declared and enacted That all and singula? the rights 
and liberties asserted and claimed in the said declara ion are the 
true auntient and indubitable rights and liberties of the peopl » of 
this kingdom* and soe shall be esteemed allowed adjMgd .deemed 
and taken to be and that all and every the particulars aforesaid shall 
be firmly and strictly holden and observed, as they are expressed in 
the said declaration ; and all officers and ministers whatsoever si la 1 
serve their Majestyes and their successors according to the same in 

Sw-Ss 
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the said realmes with all honours stiles titles regalities preroga- 
tives powers jurisdictions and authorities to the same belonging 
and appertaining are most fully rightfully and intirely invested 
and incorporated united and annexed. 

VIII. And for preventing all questions and divisions in this 
realme by reason of any pretended titles to the Crowne and for pre- 
serveing a certainty in the succession thereof in and upon which the 
unity peace tranquility and safety of this nation doth under God 
wholly consist and depend, the said Lords Spirituall and Temporall 
and Commons doe beseech their Majestyes that it may be enacted 
established and declared that the Crowne and regall government 
of the said kingdoms and dominions with all and singular the pre- 
misses thereunto belonging and appertaining, shall bee and continue 
to their said Majestyes and the survivour of them during their lives 
and the life of the survivour of them. And that the entire perfect 
and full exercise of the regall power and government be onely in and 
executed by his Majestic in the names of both their Majestyes dure- 
ing their joynt lives; and after their deceases the said Crowne and 
premisses shall be and remaine to the heires of the body of her 
Majestic and for default of such issue to her Koyall Highnesse the 
Princcsse Anne of Denmarke and the heires of her body and for 
default of such issue to the heires of the body of his said Majestie: 
and thereunto the said Lords Spirituall and Temporall and Com- 
mons doe in the name of all the people aforesaid most humbly and 
faithfully submitt themselves their heires and posterities for ever 
and doe faithfully promise, That they will stand to maintaine and § 
defend their said Majestyes and alsoe the limitation and succession 
of the Crowne herein specified and contained to the utmost of their 
powers with their lives and estates against all persons whatsoever 
that shall attempt anything to the contrary. 

IX. And whereas it hath beene found by experience that it is 
inconsistent with the safety and welfare of this Protestant kingdome 
to be governed by a Popish Prince or by any King or Queene marry- 
ing a Papist the said Lords Spirituall and Temporall and Commons 
doe further pray that it may be enacted, That all and every person 
and persons that is are or shall be reconciled to or shall hold com- 
munion with the See or Church of Home or shall professe the Popish 
religion or shall marry a Papist shall be excluded and be for ever 
uncapcable to inherit possesse or enjoy the Crowne and government 
of this realme and Ireland and the dominions thereunto belonging 
or any part of the same or to have use or exercise any regall 
power authoritie or jurisdiction within the same; and in all and 
every such case or cases the people of these realmes shall be and are 
hereby absolved of their allegiance, and the said Crowne and govern- 
ment shall from time to time descend to and be enjoyed by such 
person or persons being Protestants as should have inherited and 
enjoyed the same in case the said person or persons soe reconciled 
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holding communion or professing or marrying as aforesaid were 
naturally dead (s). 

X. And that every King and Queene of this real me who at any 
time hereafter shall come to and succeede in the Imperiall Crowne of 
this kingdome shall on the first day of the meeting of the l.rst 
Pari ya men t next after his or her comeing to the Crowne sitting in 
his or her throne in the House of Peeres in the presence of the Lords 
and Commons therein assembled or at his or her coronation before 
such person or , arsons who shall administer the coronation oath to 
him or her at the time of his or her takeing the saul oath (which 
shall first happen) make subscribe and audibly repeate the declara- 
tion mentioned in the statute made in the th.rt.vcth jeare of the 
raigne of King Charles the Second entituled An Act or the mow 

eflectuall preserveing the King's ,*rson and government ^ d.saUe- 
ing Papists from sitting in either House of Par yamen But f it 
shall happen, that such King or Queene upon his «r h*r succession 
to the Crowne of this realme shall 1* under the age of twelve 5 ca.es 
then every such King or Queene shall make subscribe and «££ > 
repeate the said declaration at h.s or her coronation on ttointtoj 
of the meeting of the first Parlyament as aforesaid which shall first 
ha^n ater 8 such King or Queene shall have attained the said age 

of twelve yeares (<)• . 

XI All which their Majestyes are contented and pleased shall be 
, , , r^Vd nnd establ shed by authoritie of this present 

for eve^; and the same are by their said Majesties by and w h the 
advice and consent of the Lords Spiritual! and Temporall and 
Commons in Parlyament assembled and by tl.e authoritie 
same declared enacted and established accoid.ngly- 

VTT And bee it further declared and enacted by the authoritie 
aforesaid Th^ffom and after this present session of Parlyament 


noe 


(,) This provision, although not included *“ w“ 

contrary d to' thc"inUrest«^the|kj^dOT^to be govemi^ by g*^ l jj n gi; s h 

(() This clause supplements tb an d subscribe, in full 
sovereign shall, as a test of I»P aga j ns t transubstantiation. 

parliament or at the ^ronat.on, the^U^tion ag ^ fa tbc 

adoration of the Virgin, a gt 2 , c . 1.— Sec supra, p. 580. 

Parliamentary Test Act of the 30th • ■ • to Roman catholics, and 

Tli is declaration, which {**? b t he majority of anglican and free 

was regarded as ^^sanly on the occasions 

churchmen alike, g» v Edward VII and King George V. ; and in August 

of the successions of King Edward V ^ entirety and rcpIace d 
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except in such cases as shall be specially provided for by one or more 
bill or bills to be passed dureing this present session of Parlyament. 

XIII. Provided that noe charter, or grant or pardon granted before 
the three-and-twentyeth day of October in the yeare of our Lord one 
thousand six hunded eighty nine shall be any wayes impeached or 
invalidated by this Act but that the same shall be and remaine of 
the same force and effect in law and noe other then as if this Act 
had never been made. 


IMPEACHMENT. 

From the year 1621, when Sir Giles Mompesson and 
Lord Bacon were impeached, down to the Revolution in 
1688, there were about forty cases of impeachment; under 
William III., Queen Anne, and George I., fifteen; and 
the reign of George II. was marked by one only, that of 
Lord Lovat, impeached in 1746 for high treason. 

The principal cases of constitutional importance since 
the impeachment of the Karl of Middlesex, in 1624, are 
the following: 

George Villiers , Duke of Huckingham ( u ). — Impeached 
by the commons before the lords on thirteen charges, of 
which the most important were that (1) he had neglected 
to guard the high seas; (2) had lent a squadron of English 
ships to be employed against the Huguenots; (3) had 
purchased for money and monopolised in his own person 
several of the highest offices of state. Sir Dudley Digges, 
Sir John Eliot, and six other members of the commons, 
managed the accusation before the lords. Buckingham 
delivered his answer, and the commons were preparing to 
reply, when Charles I. dissolved parliament. In 1628 the 
commons presented a remonstrance to the king, ascribing 
the evils which afflicted the kingdom to the excessive power 
exercised and abused by Buckingham, and prayed for his 
removal from office and from about the king’s person. 
Shortly afterwards Charles prorogued parliament, and 
during the recess Buckingham was assassinated by Felton. 

Dr. Roger Main waring . — Impeached by the commons 
for three political sermons (two preached before the king), 
afterwards published under the title of “ Religion and 

(u) The document* relating to the impeachment of Buckingham are 
printed in Gardiner's Documents, pp. 3—44. 
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Allegiance.” lie maintained that “ parliaments were 
not ordained to contribute any right to the king, but 
for the more equal imposing and easy exacting ol 
that which unto kings doth appertain by natural and 
original law and justice, as their proper inheritance 
annexed to their imperial crowns from their birth”; 
and that those who refused to pay taxes and loans 
imposed by the king’s roval command, without consent 
of parliament, “ did offend against the law of God and 
the king’s supreme authority, and became guilty ot 
impiety, disloyalty, and rebellion.” He was condemned 
by the lords to imprisonment during the pleasure of the 
House, to pay a fine of £1,000, to be suspended for three 
years from the ministry, and to be incapable of holding 
any office, ecclesiastical or civil. Yet Charles almost im- 
mediately pardoned him, gave him an additional rectory, 
and some years afterwards made him Bishop of St. David’s. 

Thomas Wentworth, Earl of Strafford (jr).— Impeached 
by the commons for high treason. Of the twenty-eight 
articles exhibited against him, having reference to his con- 
duct as President of the Council of the North, as Lieutenant 
of Ireland, as a privy councillor, and as commander of the 
king’s army in England, one only, the 15th, charging him 
with levying money bv his own authority and quartering 
troops on the people of Ireland, in order to compel them 
to pay, could be fairly construed as a substantive treason— 
that of “levying war against the king ’’—within the 
statute of Edward III. The commons attempted to set up 
a principle of cumulative treason; but even if the evidence 
as to all the charges had been legally sufficient, it appeared 
extremely doubtful whether the crime of treason could 
be established. Firmly persuaded that Strafford was an 
enemv to his country, and, if not technically, ye o a 
intents and purposes, a traitor, some of the leaders ot the 
commons resolved to avail themselves of one of the worst 
precedents of the Tudor times, and to proceed by bill ot 
attainder. Pym and Hampden opposed this course but 
were outvoted; Falkland and Hyde, who shortly after- 

(*, See Gardiner. Documents. 156; Tanner, Const. Conflicts. App. v. 
p. 277. 
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wards became the leaders of the royalist party, supported 
the attainder. Fifty-nine members of the commons 
voted against the bill when it was introduced in the 
Lower House, and were in consequence placarded in 
the streets as “ Straffordians, who, to save a traitor, would 
betray their country." The lords requested the opinion of 
the judges whether some of the articles of accusation 
amounted to treason, and received a somewhat indecisively 
expressed answer, which, without distinctly stating that 
the prisoner was guilty of treason, declared that “they 
were of opinion, upon all which their lordships had voted 
to be proved, that the Earl of Strafford doth deserve to 
undergo the pains and forfeitures of high treason by law.” 
Apprehension of popular tumult prevented more than forty- 
live peers from attending at the passing of the bill (May 7, 
16-11), and of these, nineteen voted against it. In the 
midst, of violent anxiety and doubt, Charles I. weakly and 
ungenerously gave the royal assent, thus sacrificing the 
man who had so faithfully served him, and whom he had 
promised that “ not a hair of his head should be touched.” 
“The execution of Strafford,” as is remarked by Earl 
Russell (//), “casts a stain upon all parties in the state. 
The House of Commons were instigated by passion; the 
House of Lords acted from fear; and Charles from some 
motive or other, which, at all events, was not the right 
one. The admission of the mob to overawe the deliberation 
of parliament was a sure sign that law was about to be 
subverted.” 


Archbishop Laud . — Impeached for high treason in 
December, 1640, and in March, 1641, he was committed to 
the Tower, where he remained until his death. In October, 
1643, specific articles were exhibited against him, relating 
partly to religious matters and partly to the violent proceed- 
ings in the Star Chamber and High Commission Court, in 
which as a councillor he had borne a very prominent part. 
The charges mav he summed up under the three heads of 
endeavouring (1 j to subvert the fundamental l^ws of the 
realm and introduce arbitrary government; (2) to subvert 
true religion and introduce popery; ancfH(3) to subvert the 


(y) English Government and Constitution, p. 06. 
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rights of parliament. After a long trial and the examina- 
tion of more than 150 witnesses, there appeared so little like- 
lihood of obtaining a judicial condemnation, that the com- 
mons changed their impeachment into an ordinance (or bill) 
of attainder. The peers consulted the judges, who answered 
“ that they could deliver no opinion in this case in point 
of law, because they could not deliver any opinion in 
point of treason but what was particularly expressed to 
bo treason in the statute of 25 Edward III., and so 
referred it wholly to the judgment of this House” (z). 

This was tantamount to a declaration that the charges 
contained no legal treason; but the peers (twenty only were 
present) passed the bill; and the archbishop was beheaded 
on the 10th January, 1045. 

Edward Hyde , Earl of Clarendon , the lord chancellor f ( , .J.! 7 < ' mlon 
and chief minister of Charles II. from the Restoration til! 
his own fall.— Impeached on a “general ” charge of high 
treason. Of the seventeen articles against him (a), the most 
important were the first, the fourth, and the eleventh; 
viz. (1) “ That the Earl of Clarendon hath designed a 
standing army to be raised, and to govern the kingdom 
thereby, advising the king to dissolve the present parlia- 
ment, to lay aside all thoughts of parliaments for the 
future, to govern by military power, and to maintain 
the same by free quarters and contributions.” (4) That 
he “ advised and procured divers of his Majesty’s subjects 
to bo imprisoned against law, in remote islands, garrisons, 
and other places, thereby to prevent them from the benefit 
of the law and to introduce precedents for imprisoning of 
other of his Majesty’s subjects in like manner.” (11) That 
he had advised and effected the sale of Dunkirk (won by 
Oliver Cromwell from Spain), for a sum much below its 
value, to Louis XIV. of France. 

The lords, declining to follow the precedent of Strafford’s 
case in favour of a “general charge” of treason (which 
the commons had endeavoured to get up by using the word 
“ traitorously ” in their impeachment), refused to commit 
Clarendon to the Tower. He fled from justice. In his 


(z) Lords’ Journal, 17 Dec. 1644 (vii. 103). 

(a) The articles are printed in full by Robertson, Documents, p. 565. 

39 
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absence an Act was passed (19 & 20 Car. II. c. 2) com- 
manding him to surrender for trial within a limited time, 
and in default of appearance banishing him for life, 
subjecting him to the penalties of high treason if he 
returned to England, and rendering him incapable of 
pardon, except by Act of Parliament. Illness prevented 
Clarendon from appearing within the prescribed time to 
take his trial, and he died in exile at Rouen in 1674. 

Thomas Osborne , Earl of Danby.- Impeached for high 
treason and other high crimes and misdemeanours (6). The 
principal charge against him was his having written a 
letter to Montagu, the English minister at the Court of 
Versailles, empowering him, only five days after an Act 
had been passed to raise supplies for carrying on the war 
with France, to make an otter of neutrality between France 
and Holland for the price of 6,000,000 livres. 

The impeachment of Danby brought forward several 
points of great constitutional importance: 

(1) The letter to Montagu had been most unwillingly 
written by Danbv at the express command of King 
Charles II., who, to satisfy the scruples of his minister, 
had even subjoined a postscript in his own handwriting— 
"This letter is writ by my order, C. R.” As the kings 
authority for the letter was undeniable, “the commons,’ 
as Hal lam has observed, " in impeaching Lord Danby, 
.went a great way towards establishing the principle 
(recognised by the modern theory of the constitution) that 
j no minister can shelter himself behind the throne by 
|. pleading obedience to the orders of his sovereign,” but is 
answerable " for the justice, the honesty, the utility ot 
all measures emanating from the crown, as well as tor 
their legality”; thus rendering the executive administra- 
tion "subordinate, in all great matters of policy, to the 
. . . virtual control of the two Houses of Parliament ” (c). 

(2) As in the previous instance of Lord Clarendon, a 
difference arose in this case between the lords and commons 
as to committing the accused to the Tower. The charges 
against Danby, as specified in the articles of impeach- 


( b ) See Robertson, Documents, 566-569. 

(c) Const. Hist., ii. 411. 
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ment, could not be brought within any reasonable in- 
terpretation of the statutes relating to treason, and 
manifestly amounted to no more than a misdemeanour. 
After an adjourned debate, the lords refused to commit 
Dauby to the Tower merely on the “general charge’’ 
contained in the word *' traitorously,” and in the absenc e 
of a specific allegation of some overt act of treason. 
Parliament was shortly afterwards prorogued, and then 
dissolved; but the next House of Commons revived the im- 
peachment, and the lords then, of their own motion, 
ordered the Usher of the Black ltod to take the accused 
into custody. Although the lords thus receded from the 
position which they had originally taken up, their 
opposition in this case may be said to have checked the 
practice of general impeachments. 

(3j Another point raised in this case was the right of 
pleading the king’s pardon in bar of a parliamentary im- 
peachment. On being called upon to give in his written 
answer to the charges of the commons, Danbv pleaded a 
pardon, secretly obtained from the king, in discharge of 
all the offences of which he was accused. A committee of 
the commons found that there was “ no precedent that ever 
any pardon was granted to any person impeached by the 
commons of high treason, or other high crimes, depending 
the impeachment and resolved “ that the pardon pleaded 
by the Earl of Dauby is illegal and void, and ought not to,[ 
be allowed in bar of the impeachment of the commons of' 
England ” ( d ). The question was not settled on this 
occasion, as parliament was prorogued, and the impeach- 
ment was not afterwards revived. On both legal and 
political grounds the commons would seem to have been right 
in their contention. Although the king’s prerogative to 
grant a pardon, even before trial, was undoubtedly in all 
ordinary criminal proceedings by indictment at the king’s 
suit, it was equally undoubted that in any “ appeal ” or 
prosecution for felony, not at the suit of the king, but of the 
injured party or his next of blood, the king had no power to 
remit the capital sentence (e). If the king could not deprive 


( d ) Com. Journ., 28 April and 5 May, 1679 (ix. 606, 612). 

(e) Cf. supra, p. 104. 
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a private individual of his remedy at law, much less could he 
stop an impeachment at the suit of the whole commons of 
England. And on political grounds it was clear that if the 
plea of the accused were admitted, there would be an end to 
the pretended responsibility of the ministers of the crown, 
who by the intervention of prerogative might be screened 
from the inquiry and justice of parliament. The question 
was not finally decided till the Act of Settlement (12 & 13 
Will. III. c. 2) declared “ that no pardon under the great 
seal of England be pleadable to an impeachment by 
the commons in parliament.” The right of the crown 
to reprieve or pardon after sentence remains, however, 
unaffected. James I. had remitted the whole sentence on 
Lord Chancellor Bacon; and after the impeachment and 
attainder of the six Scottish lords concerned in the rebellion 
of 1715, three of them received the king’s pardon. In- 
directly, the commons possess the power of pardoning by 
refusing to demand judgment after the lords have found 
the accused guilty; for no judgment can be pronounced 
by the lords till after it has been demanded by the 


commons (/). 

(4) The right of the bishops to sit and vote on the trial 
of peers in capital cases was another question raised by the 
impeachment of Lord Danby. It was admitted that by 
ancient custom— originating in a claim of privilege by the 
church — the bishops never voted on judgment of death. 
But the commons contended that as the final judgment 
often depends upon the preliminary proceedings— as in this 
case upon the validity of Danby’s plea of a pardon in bar- 
the bishops ought not to vote on such preliminary proceed- 
ings. The lords, however, passed a resolution, which has 
ever since been adhered to, “ that the lords spiritual have 
a right to stay and sit in court in capital cases till the court 
proceeds to the vote of guilty or not guilty.” This is in 
conformity with the 11th chapter of the Constitutions of 
Clarendon (11th Hen. II.), which expressly required the 
bishops to be present on trials, but, in deference to the 
canon law, excused them from voting when it came to a 
question of life or limb (“ episcopi . . . sicut barones ceteri, 


(/) Sec May, Pari. Prac. (13th ed. t 1924), p. 652. 
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debent interesse judiciis curiae domini regis cum baronibus. 
usque perveniatur in judicio ad dimiiiutioncm mem- 
brorum, vel mortem ” (g) ). The limited exclusion ot the 
bishops applies only to purely judicial proceedings. They 
are fully entitled to vote at every stage of a bill of attainder, 
which, though judicial in substance, is in form a legislative 
act — even though it affect the life of the person attainted.' 
In the attainder of Sir John Fenwick, in 1090, the bishops 
voted in all the proceedings, including the final question for 
the passing of the bill. 

(5) Another point raised for the first time on the trial of 
Lord Danby, was, whether an impeachment abated on the 
prorogation or dissolution of Parliament. In 1073 a com- 
mittee of the lords, appointed to inquire whether “ appeals, 
either by writ of error or petition, from the proceedings of 
any other court, being depending and not determined in 
one session of parliament, continue in statu quo until the 
next session/* had reported in the affirmative, and their 
report had received the confirmation of the ITouse. In 
March, 1G79, a similar decision was come to by the 
lords with regard to the effect of a dissolution of parlia- 
ment, as distinguished from a prorogation from session to 
session. It was also resolved (with special reference to 
Lord Danby’s case) “ that the dissolution of the last par- 
liament doth not alter the state of the impeachments brought 
up bv the commons in that parliament (h). This con- 
tinued to be the law of parliament until 1085, when, in 
order to secure the escape of the “ popish lords then un< er 
impeachment, the previous resolution was reversed and 
annulled ( i] ). The lingering impeachment of Lord Danby, 
which had been continued by the first decision, was put an 
end to by the last. He had suffered five years’ impnwn. 
ment in the Tower, not being admitted to bail until 1684. 
He subsequently took an active part in public affairs under 
William III., bv whom he was created Marquis of Carmar- 
then, and, in 1694, Duke of Leeds. In 1695 he was again 
impeached bv the commons on a charge of corruption ; hut 
t he session being suddenly prorogued, no further proceed- 

(h) tan!.. March 18, 19. 1679 (xiii. 466). 

(il Ibid., May 22, 1685 (x»v. 11). 
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ings were taken. He died in 1712. The question of 
abatement was not finally settled until 1791, when a dis- 
solution having intervened during the impeachment of 
Warren Hastings, it became necessary for parliament to 
review the precedents of former impeachments and to pass 
its judgment on the contradictory decisions of the lords. 
After full discussion, it was voted in both Houses, by large 
majorities, that by the law and custom of parliament an 
impeachment pending in the House of Lords continued in 
statu quo , from one session and from one parliament to 
another, until a judgment shall have been given (k). 

Edicard Fitzhnrris . — Impeached by the commons for 
high treason. Their real object was to elicit disclosures of 
a pretended “ popish plot,” and so aid the progress of the. 
Exclusion Bill against the Duke of York. In order to pre- 
vent the commons from interfering in the prosecution, 
Charles II. had already instructed the attorney-general to 
proceed against Pi tzh arris in the King’s Bench for a 
treasonable libel. The attempt of the commons to take the 
prosecution out of the hands of the court party brought 
into discussion an important point of constitutional law, 
namely, whether a commoner could be impeached for a 
capital offence. The lords, in the interest of the court, 
voted that “ Fitzhnrris should be proceeded with according 
to the course of common law, and not by wav of impeach- 
ment.” The grounds of their decision were not stated; 
but the fact of his being a commoner appears to have been 
mainly relied on. They were supported by a supposed 
authority in the case of Sir Simon de Beresford in the 4th 
Edward III. Sir Simon, however, was not impeached by 
the commons, but charged before the lords, at the suit 
of the crown , of participation in the treason of Roger 
Mortimer. After giving judgment against him, the lords 

(fc) Pike, Const. Hist. House of Lords, p. 233, remarks, " It may 
perhaps, also be considered a general principle that neither prorogation nor 
dissolution of Parliament will put an end to impeachment by the commons 
before the lords." In the cases of Warren Hastings and Viscount Melville 
(cf. i n/ra, p. 617), special Acts of Parliament were passed to remove all 
doubt on the matter, and ** it is not improbable that these precedents would 
be followed upon any future impeachment, as each of these Acts had refer- 
ence only to the particular case under consideration at the time.” — Ibid., 
p. 234. 
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made a declaration (which, as being made “ with llie assent 
of the king, in full parliament,** has been regarded by some 
as a statute), “that the aforesaid judgment be not drawn 
into example or consequence in time to come, whereby 
the said peers may be charged hereafter to judge other 
than their peers, contrary to the law of the land ” (/•). 
Even if this declaration amounted to a statute, which 
was doubtful, it clearly applied to cases similar to 
that of De Beresford, and not to an impeachment at 
the suit of the commons. In subsequent cases the lords 
had violated their own declaration bv trying commoners 
for capital offences at the suit of the crown. But an 
impeachment by the commons is a proceeding of a totally 
distinct character. The reign of Richard II. afforded 
several precedents of the impeachment of commoners; and 
the right had been exercised, without question, so recently 
as the time of Charles I. The commons met the decision of 
the lords by voting it “ a denial of justice, and a violation of 
the constitution of parliaments, and an obstruction to the 
further discovery of the popish plot,” and “ that for any 
inferior court to proceed against Edward Fitzharris, or any 
person, lying under an impeachment in parliament tor the 
same crimes for which he or they stand impeached, is a 
high breach of the privileges of parliament” (m). Ihe 
kino- shortly afterwards dissolved parliament, and the 
prosecution of Fitzharris by indictment in the Kings 
Bench was proceeded with. He pleaded in abatement that 
an impeachment was then pending against him for the same 
offence, but the plea was disallowed, and he was found 
guilty and executed (n). 

The unconstitutional theory of the lords put forward in 
the isolated case of Fitzharris has been superseded by a 
later decision. After the Revolution, in 1689 Sir Adam 
Blair and four other commoners were impeached of high 
treason in having published a proclamation of James II. 
A committee was appointed to search for precedents ; and 
after full deliberation, and rejecting a motion requirin B 

( l ) Bot. Pari. ii. 53. 54; c/. Hallam. Const. Hist. ii. 440. 

(m) Com. Journ. March 26, 1681. 

(n) 8 St. Tr. 326. 


N 
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the opinion of the judges, the lords came to a resolution to 
proceed on the impeachments ( o ). 

William Bentinck , Earl of Portland; Edward Russell , 
Earl of Orford; Charles Montagu , Earl of Halifax; and 
John, Lord Somers , four whig peers impeached for high 
(reason by a tory House of Commons for their share in 
promoting the Spanish partition treaties in 1700, and for 
other alleged illegal practices. The two Houses quarrelled 
as to the time and mode of the trial; and as the commons 
refused to appear on the day appointed to bring forward 
their evidence, the impeached ministers were acquitted (p). 
There was probably some foundation for several of the 
minor charges, but few have pretended to justify the 
impeachments, which, as Hallam observes, “ have generally 
been regarded as a disgraceful instance of party spirit. ” 

Henry Sach eve roll , rector of St. Saviour’s, Southwark, 
impeached bv the commons for tw6 sermons preached, the 
one at Derby, the other at St. Paul’s, in which he incul- 
cated the doctrine of unlimited passive obedience. A 
prosecution characterised by Hallam (q) as “ of high im- 
portance in a constitutional light, and is not only the most 
authentic exposition, but the most authoritative ratification, 
of the principles upon which the Revolution is to he 
defended.” “The managers appointed by the House of 
Commons,” says Lockhart, an ardent Jacobite, “behaved 
with all the insolence imaginable. In their discourse they 
boldly asserted, even in her Majesty’s presence, that, if 
the right to the crown was hereditary and indefeasible, the 
prince beyond seas (meaning the king), and not the queen, 
had the legal title to it, she having no claim thereto hut 
what she owed to the people; and that by the Revolution 
principles, on which the constitution was founded, and to 
which the laws of the land agreed, the people might turn 
out or lay aside their sovereigns as they saw cause. 
Though, no doubt of it, there was a great deal of truth in 
these assertions, it is easy to be believed that the queen was 
not well pleased to hear them maintained, even in her own 


(o) Lords' Journ., xir. 260, 262-264; May. Pari. Prac. (13th ed. 1924), 
p. 652. 

(p) 14 St. Tr. 233. 

(q) Const. Hist., iii. 204. 
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presence, and in so solemn a manner, before such a greni 
concourse of her subjects. For, though princes do cherish 
These and the like doctrines whilst they serve as the means 
to advance themselves to a crown, yet, being once possessed 
thereof, they have as little satisfaction in them as those 
who succeed bv an hereditary unquestionable title” (/•). 
The lords found Sacheverell guilty by 00 votes to 52; but 
passed only a slight sentence, of suspension from preaching 
for three years, and that his sermons should be burnt by 
the hands of the common hangman. Queen Anne after- 
wards rewarded him with the rich living of St. Andrew’s, 
Holborn. He died in 1724. 

Robert Harley , Earl of Oxford; Henry St. John , Vis- 
count Bolin yhr ok e ; and James Butler , Duke of Ormond . — 
Tory ministers impeached by the commons for their share 
in negotiating the Peace of Utrecht, in 1713. Bolingbroke 
and Ormond fled to France, and were attainted in their 
absence. Oxford alleged in justification the immediate 
commands of the sovereign for what he had done, a defence 
which though it had failed to shelter Danby, and would not 
be tolerated now, found many supporters in the then 
unsettled state of the theory of ministerial responsibility. 
After two years’ imprisonment in the Tower, Oxford was 
set at liberty, the commons, unable to agree with the lords 
as to the mode of procedure, having declined to continue 
the prosecution. 

This is the last instance of purely political impeachment. 
Constantly responsible to parliament, ministers have been 
restrained from the commission of the graver class of 
offences, and for minor errors of policy or conduct the loss 
of power has proved a sufficient punishment (.*). 

Warren Hastings; Lord Melville.-" The last hundred 
years,” says May (t), “ present but two cases of impeach- 
ment — the one against Mr. Warren Hastings, on chargesof 
misgovernment in India, the other against Lord Melville 
fin 1804) for alleged malversation in his office, -lne 
former was not a minister of the crown, and he was accused 


Oxfortl, 
lJolinpbrokc. 
ami Orinoml. 
1715. 


Warren 
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$ O^the ^octrin© 8 of ministerial responsibility, see Dicey, Law of the 

Constitution, ch. xi. 

(t) May, Const. Hist., u. 93. 
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of offences committed beyond the reach of parliamentary 
control; and the offences charged against the latter had no 
relation to his political duties as a responsible minister.” 

STANDING ARMY. 

The military force in England had long consisted of two 
kinds of troops, which may be classified as constitutional 
and non-constitutional. 

. (1) The constitutional forces, consisting of (a) the feudal 

E militia, bound by the tenure of their lands to serve tho 
r king both at home and abroad (summoned for the last time 
to render personal service in the expedition of Charles I. 
against the Scots in 1640, and extinguished by the Act 
12 Car. II. c. 24, abolishing the military tenures), and (b) 
national militia, bound exclusively to service at home, and 
already sufficiently described (u). 

(2) The non-constitutional forces were also of two kinds: 
(a) those of a more or less permanent character, such as 
the small body guard of the sovereign and the garrisons, 
insignificant in number, maintained in a few fortified 
places— the Tower of London, Portsmouth, Dover, Tilbury, 
and, before the union of the crowns, Berwick and some 
other places on the Scottish border: (b) tlmsc raise d fo r 
special emergencies, comprising the stipendiary troops, 
which even in feudal times were regularly employed by 
English kings for the purposes of foreign warfare, and the 
levies raised by compulsory conscription. 

Edward I. and Edward II. on several occasions had 
recourse to compulsory conscri ption . But this was clearly 
illegal ; and accordingly the first parliament of Edward III. 
passed a statute (1 Edw. III. st. 2, c. 5), “ That no man from 
henceforth shall be charged to arm himself otherwise than 
he was wont in the time of the king’s progenitors; and that 
no man be compelled to go out of his shire but when neces- 
sity rec|iiireth and sudden coming of strange enemies into 
the realm; and then it shall be done as hath been used in 
times past for the defence of the realm.” This statute 
Edward endeavoured to evade by calling, not on in- 


fa) Supra, pp. 49, 158, 164 seq. 
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dividuals, but. on tlie counties and chief towns to furnish 
him with troops. The parliament, met this new demand by 
a statute (25 Edw. III. c. 8) providing “ that no man shall 
be constrained to find men-at-arms, hobblers, nor archers, 
other than those who hold by such service, if it be not by 
common consent and grant made in parliament.’* Both 
these statutes were confirmed in the fourth year of Henry IV. 

(c. 13). For some time compulsory levies for foreign war- 
fare were discontinued, and a system of contracting with Troops 
men of rank and influence to raise troops at a high rate of c ‘ ont ^ lct * # 
pay was adopted. But as the great cost of stipendiary 
troops caused our kings to disband them as soon as the 
particular necessity for which they were engaged had 
ceased, the country escaped the danger of a standing army. 

Under the despotic sway of the Tudors the prerogative of Compul«» n 
pressing men for military service out of the kingdom was to Tudors, 
some extent revived. Its exercise by Charles I. called 
forth, as we have seen, the declaratory statute against im- 
pressment of the sixteenth year of his reign (;/). The great 
object of Charles and of Strafford was to obtain a standing 
army; but the popular party in parliament, aware that the 
free states of the continent had been turned into despotisms 
through this very means, offered a determined opposition. 

The outbreak of the Civil War ultimately turned upon the 
question who should command the military forces; and it 
was in the Civil War that the system of standing armies in 
this country originated. By the “ Instrument of Govern- 
ment/ ' in 1653, which invested Cromwell with the title of 
“ the Lord Protector/* provision was made for the support standing 
of a regular army of 30,000 men ; and the military subjection *“ rin * 
in which Cromwell held the country excited amongst all War . 
parties a deep-rooted antipathy to a standing army. At 
the Restoration the people clamoured for the disbandment 
of the army of the Commonwealth, to which Charles II. 
somewhat reluctantly assented. General Monk’s foot 
regiment (the Coldstream) and one other of horse were 
however, retained in the king’s service; another was formed 
out of troops brought from Dunkirk; and these, amounting 


(y) Supra, pp. 538 seq. 
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in 1662 to 5,000 men, formed, under the name of guards, 
the nucleus of the present regular army {z). 


Standing 
army under 
Charles II. 


Towards the end of Charles II. \s reign, in 1684, the 
garrison of Tangier (consisting of one regiment of horse and 
and James II. two of foot) was recalled to England, and raised the num- 
bers of the regular force to about 7,000 foot and 1,700 
cavalry and dragoons. James II. endeavoured .to make 
himself absolute by means of a great standing army. 
Taking advantage of Monmouth’s insurrection, he made 
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S* * 'large additions to the military force left by his brother, and 

brought up their numbers to about 30,000 men. He formed 
a vast camp at Hounslow for the purpose of overawing 
London, and induced the judges to pronounce sentence of 
death on deserters, contrary to both the letter and spirit of 
the law. Hut under both Charles II. and James II. the 
parliament took every opportunity of opposing the per- 
manent retention of the troops which were necessarily raised 
from time to time for special purposes. When, in 1667, 
12,000 fresh troops were hastily levied for the Dutch war. 
the commons at once came to an unanimous resolution to 
request the king to disband them immediately on the con- 
clusion of peace. Similarly, in 1673, after fresh levies had 
been raised for the second Dutch war, the commons resolved 
“ that the continuing of any standing forces in this nation, 
other than the militia, is a great grievance and vexation to 
the people”; and when, in 1678, Charles II. suddenly 
J levied 20,000 men, on the pretext of a war with France, the 
'commons only consented to vote supplies on condition that 
; these troops should be disbanded. One of the principal 
l articles of Clarendon’s impeachment was that he had 
“ designed a standing army to be raised and to govern the 
kingdom thereby.” 

meR^by Bill IjThe .illegality of raising , or keeping a standing-arm? 
of Rights. ( [within the kingdom in time of peace, except with consent of 
The Mutiny parliament, is expressly declared by the Bill of Rights. 

This declaration has been regularly repeated in the Mutiny 
Act (passed for the first time in 1689, for one year only, 
and annually renewed ever since), together with the further 


Act. 


(z) See Fortescue, History of the British Army, i. 289 seq. 
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declaration that "no man may be forejudged of life and 
limb, or subjected in time of peace to any kind of punish- 
ment within this realm by martial law, or in any other 
manner than by the judgment of his peers and Recording to 
the known and established laws of this realm." '1 hen follow 
provisions for embodying an army for the safety of the 
kingdom and its dependencies, and authorising the sove- 
reign to make articles of war for the government of the 
troops by martial law (a). 

Although the maintenance of a military force has been 
absolutely dependent, since the Revolution, upon the will 
of parliament, so strong was the national prejudice under 
William III. against a standing army, that in 1097, after 
the Peace of Ryswick. the commons insisted upon the dis- 
missal of the king’s Dutch guards, and on the reduction of 
the number of troops to 7,000 (afterwards increased to 
10 000) for the defence of England and 12,000 for Ireland. 
The great victories of Marlborough reconciled the natioiu 
somewhat to the idea of a standing army; and it was, morel 
over, necessary during the life of the Pretender, order to 
prevent the Scottish and other adherents of the exile 
Stuarts from rising in rebellion; yet, under George I. and 
down to the close of the eighteenth century, the ordinary 
peace establishment, exclusive of the troops in Ireland, " 
including the garrisons of Minorca and Gibraltar, only 
slightly exceeded 17,000 men. In i 7 31 , parhament mam- 

election “ that the presence of a regular body of armeu 
soldiers at an election of members to serve inparliament 
a high infringement of the liberties of the subject, a mani- 
fest violation of the freedom of elections and an opeu 
defiance of the laws and constitution of this kingdom , 
and the p ersons concerned in the matter were ordered to 

(a) 1 Will. 4 Mary, c. 6; Robertson, Documents, 108. 
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attend the House, and received on their knees a severe 
reprimand from the Speaker. 

The French Revolution and the Peninsular War not only 
finally reconciled the nation to a standing army, but excited 
a desire in many — the country gentlemen especially — for a 
verv large permanent force. The vast scale upon which 
warfare has been conducted in recent years, has, of course, 
rendered it necessary that the “ nucleus,” even for purely 
defensive purposes, should be much larger than formerly (6). 

Since 1890, successive governments, through their 
ministers of war, have been busy with schemes (some of 
which were short-lived) for the reorganisation of the British 
military forces, so as to adapt them more or less to the altered 
conditions and exigencies of modern warfare. Great Britain 
alone of all the Great Powers of Europe has, partly owing 
to reliance on its maritime ascendancy, and partly to a 
supposed unwillingness (though this has never been ascer- 
tained) on the part of the people to submit to the burden 
of universal military service (conscription), been slow to 
welcome any departure from her ancient and obsolete mili- 
tary regime. The first of these attempts to make the army 
a more or less national institution was that inaugurated by 
a commission appointed in 1890 by both Houses of Parlia- 
ment to advise on the question of army reform. This com- 
mission, presided over by Lord Hartington, issued a report, 
the result of which was a re-arrangement of the military 
command upon a new basis (c). The proposals embodied in 
the report were carried into effect in 1895, and a Committee 
of Imperial Defence, with a cabinet minister as its president, 
superseded the office of commander-in-chief, and, in its 
place, an Army Council was appointed to deal with essen- 
tially executive matters. The change was one of far-reach- 
ing importance. The commander-in-chief hitherto repre- 
sented the sovereign as the supreme general of the forces; 
and the delegation to the Imperial Defence Committee of the 
cabinet of the control and inspection of the military forces 
of the realm carried with it a recognition of the standing 


*6) Anson, Law and Custom, ii., Pt. ii., ch. 8; Hallam, Const. Hist., 
iii. 105-106, 259-263; Maitland, Const. Hist., pp. 447-459. 

(c) Anson, loc. cit., p. 203. 
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army as a national institution. The office of commander- 
in-chief was now no longer a representative office; it became 
an executive post, the occupier of which was amenable ami 
responsible to the committee for his conduct of the affairs 
entrusted to him, and through the committee to parliament, 
whilst he was himself a member of the committee. The 
Imperial Defence Committee was then formed into a 
government department. This system was framed on a 
German model, the Landes-Vertheidigungs-Commission, 
which corresponds more or less to our Committee ot 
National Defence, as does the German office of chief of the 
general staff to that of the commander-in-chief. With the 
retirement of the Duke of Cambridge in 181)5, the old office 
of commamler-in-chief came to an end, and the new order 
commenced. With this change, a new era in the history 
of our national defences began; the standing army became 
the national army, and the auxiliary forces, including the 
old militia, were practically merged into it. Under this 
new army organisation scheme, Arnold-Forster, the then 
Secretary for War, proposed to divide the regular army 
into two parts: (1) the general service army, and (2) the 
home service army. The former, being designed for 
foreign service, to consist of men joining the colours for a 
period of long service — six months at a depot, eight and 
a half years on active service, and three years with the 
reserve; the home service army to be territorialised and 
be made up of troops raised by enlistment, together with 
certain numbers of militia battalions. 

This scheme had not yet been put into operation, when the 
unionist government went out of power. The succeeding 
minister for war, Lord Haldane, at once introduced new 
ideas, which, incorporated in a bill, speedily ,)eca ™® 
law. The Territorial and Reserve Forces Act, 1907 
(7 Edw. VII. c. 9), presents the following main features. 
It provided for : (a) An active field force of 168,000 officers 
and men, composed of regulars, regular res ™' and a 
special reserve ; (b) a special contingent of 80,000 men 
recruited from the old militia, which, like the active field 
force, is also liable to service abroad; and (c) a territorial 
army, composed of volunteers and yeomanry, the numbers 
of which (though they have never reached that figure) were 
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fixed at 315,000. The men in this force enlist for four 
years, but are not liable to foreign service. The duty of 
raising and administering the territorial force is vested in 
county associations, which are composed (1) of officers from 
the territorial army in the county in question; (2) of repre- 
sentatives of the county and borough councils, nominated 
by the Army Council; (3) a president, vice-president, and 
chairman, nominated by the Army Council; and (4) a secre- 
tary and treasurer. The necessary drill halls, rifle butts, 
and other material and equipment, as part and parcel of 
the organisation, are provided by the county association. 
The regular army suffered in numbers in consequence of 
these innovations, many units having to be disbanded in 
order to make the arrangements complete. The old his- 
torical militia does not constitute a portion of the territorial 
force. As above seen, it is associated, as a “special 
reserve,” to the battalions of the regular troops, to which 
it locally belongs. This Act (7 Edw. VII. c. 9) finally 
submerged this old constitutional force, which has now 
ceased to exist. It was scarcely possible to believe that the 
present regime would be lasting. During the Great War, 
conscription was introduced into Great Britain and several 
of the colonies (d). 

1,1) Cf. Military Service Act. lOlfi (5 k A Geo. 5. c. 104); Military Service 
Act, 1910 (Session 2) <0 & 7 Geo. 5. c. 15); Military Service (No. 2) 
Act. 191 K (H Geo. 5. c. 5): and the regulations made thereunder (Statutory 
Rules and Orders. 191C, Nos. 53, 54 . 210 . 342. 343). 
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CHAPTER XVI. 

PROGRESS OF THE CONSTITUTION SINCE THE 

REVOLUTION. 

THE ACT OF SETTLEMENT — TIIE CABINET SYSTEM — ALIENS. 

The Revolution of 1GSS marks at once a resting-place and a 
fresh point of departure in the history of the English Con- 
stitution. The Bill of Rights was a summing up, as it 
were, and final establishment of the legal bases of the 
constitution. With Magna Carta and the Petition of 
Right it forms the legal constitutional code to which no 
additions of equal importance (except the constitutional 
provisions of the Act of Settlement to be presently noticed) 
have since been made by legislative enactment. Political 
progress has indeed, from time to time, left its mark on 
the statute book, in laws the importance of which can 
hardly be exaggerated. But even the greatest of these 
enactments — as for instance the Reform Act of 1832 — 
have been of the nature of amendments to the machinery 
of the constitution, supplying defects and correcting 
abuses, rather than alterations in the great constitutional 
principles finally established by the Revolution. 

As might, however, be expected in a living organism, the 
constitution has not remained stationary during a period 
of more than two centuries. But its greatest changes 
have not been brought about by legislative enactments. 
Whilst the legal code has remained substantially unaltered, 
there has grown up by its side a purely unwritten and 
conventional code (a), which, firmly established as a part 
of the constitution though still unknown to the law, has 
so completely modified the practical working of the legal 
code, as to form a present constitution which would be 
scarcely recognisable, except in its fundamental principles, 

(o) See Freeman, Growth of Eng. Const., p. 112. 
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by the authors of the Bill of Rights. The doctrines of 
divine hereditary right, of absolute royal power, of the L S ; 
passive obedience of the subject, were negatived once and 
for ever by the Revolution, and the rule ot parliament was 
definitely established; but the mode of exercising that rule 
has since become something wholly different from what 
it then was, and in its present form of parliamentary 
government through a cabinet ministry, forms the main 
characteristic of our constitutional system. 

The history of this remarkable development has now to 
be briefly considered, but before doing so, it will be con- 
venient to set out the text of the Act of Settlement (12 
& Vi Will. III. c. 2), a statute important not only on 
account of the group of constitutional provisions embodied 
in it, which were to take effect from the accession of the 
House of Hanover, but also as the title-deed of the reigning 
dynasty, and a veritable original contract between the 
crown and the people (It). 


ACT OF SETTLEMENT. 

12 & 13 Will. III. c. 2 (1701). 

.l/i Art for I hr further Limitation of the Crown and better securing 
the ltights and Liberties of the Subject (f). 

Whereas in the first year of the reign of your Majesty and of our 
Into most gracious Sovereign Lady Queen Mary (of blessed memory) 
an Act of Parliament was made intituled An Act for Declaring the 
Rights and Liberties of the Subject, and for settling the Succession 
of the Crown wherein it was (amongst other things) enacted estab- 
lished and declared that the Crown and Regall Government of the 
Kingdoms of England France and Ireland and the Dominions 
thereunto belonging should be and continue to your Majestie and 
the said late Queen during the joynt lives of your Majesty and the 
said Queen and to the survivor : And that after the decease of your 
Majesty and of the said Queen the said Crown and Regall Govern- 
ment should be and remain to the heirs of the body of the said late 
Queen : and for default of such issue to her Royall Highness the 


(b) The Act of Settlement is characterised by Hallam (Const. Hist., in. 
198) as “ the seal of our constitutional laws, the complement of the Revolu- 
tion itself and the Bill of Rights, the last great statute which restrains 
the power of the crown.'* 

(c) Statutes of the Realm, vii. 636-638. 
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Princess Alin of Denmark ami the heirs of her l»o<ly : and for default 
of such issue to the heirs of the body of your Majesty. And it was 
thereby further enacted. That all and every itersoii and persons that, 
then were or afterwards should lie reconciled to or shall hold com- 
munion with the See or Church of Koine or should profcsse the 
Popish Religion or marry a Papist should be excluded and are by 
that Act made for ever incapable t«> inherit possess or enjoy the Crown 
and Government of this Kenlni and Ireland and the Dominions there- 
unto belonging or any part of the same or to have use or exercise 
any regall power authority or jurisdiction within the same: And 
in all and every such case and cases the people of these Realms shall 
be and are thereby absolved of their allegiance: and that the said 
Crown and Government shall from time to time descend to and be 
enjoyed by such person or persons being Protestaunts as should have 
inherited and enjoyed the same in case the said person or persons so 
reconciled holding communion professing or marrying as aforesaid 
were naturally dead. After the making of which Statute and the 
Settlement therein contained your Majestie’s good subjects who 
were restored to the full and free possession and enjoyment of their 
Religion Rights and Liberties by the providence of God giving success 
to your Majestie’s just undertakings and unwearied endeavours 
for that purpose, had no greater temporall felicity to hope or wish 
for then [than] to see a Rovall Progeny descending from your 
Majesty to whom (under God) they owe their tranquillity and 
whose ancestors have for many years been principall assertors of the 
reformed Religion and the liberties of Europe, and from our said 
most gracious Sovereign Lady whose memory will always he precious 
to the subjects of these Realms: And it having since pleased Almighty 
God to take away our said Sovereign Lady and also the most hopefull 
Prince William Duke of Gloucester (the only surviving issue of her 
Royall Highness the Princess Ann of Denmark) to the unspeakable 
grief and sorrow of your Majesty and your said good subjects, who 
under such losses being sensibly put in mind that it standeth wholly 
in the pleasure of Almighty God to prolong the lives of your Majesty 
and of her Royall Highness, and to grant to your Majesty, or to her 
Royall Highness, such issue as may be inheritable to the Crown and 
Rcgall Government aforesaid by the respective limitations in the 6aid 
recited Act contained doe constantly implore the Divine mercy for 
those blessings: And your Majestie’s said subjects having daily 
experience of your royall care and concern for the present and future 
wellfare of these kingdoms and particularly recommending from your 
throne a further provision to be made for the Succession of the Crown 
in the Protestant line for the happiness of the Nation and the 
security of our Religion; and it being absolutely necessary for the 
safety peace and quiet of this Realm to obviate all doubts and conten- 
tions in the same by reason of any pretended titles to the Crown, and 
to maintain a certainty in the Succession thereof to which your sub- 
jects may safely have recourse for their protection in case the limita- 
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tions in the said recited Act should determine : Therefore, for a fur- 
ther provision of the Succession of the Crown in the Protestant line 
we your Majestic's most dutifull and loyall subjects the Lords 
Spiritual! and Temporall and Commons in this present Parliament 
assembled do beseech your Majesty that it may be enacted and 
declared and be it enacted and declared by the King’s most 
excellent Majesty by and with the advice and consent of the Lords 
Spirituall and Temporall and Commons in this present Parliament 
assembled and by the authority of the same That the most excellent 
Princess Sophia Electress and Duchess Dowager of Hannover 
daughter of the most excellent Princess Elizabeth late Queen of 
Bohemia daughter of our late Sovereign Lord King James the First 
of happy memory be and is hereby declared to be the next in succes- 
sion in the Protestant line to the Imperiali Crown and Dignity of 
the said Realms of England France and Ireland with the Dominions 
and territories thereunto belonging after his Majesty and the Prin- 
cess Ann of Denmark and in default of issue of the said Princess 
Ann and of her Majesty respectively and that from and after the 
deceases of his said Majesty our now Sovereign Lord and of her 
Royall Highness the Princess Ann of Denmark and for default of 
issue of the said Princess Ann and of his Majesty resj>ectively the 
crown and Regall Government of the said kingdoms of England 
France and Ireland and of the dominions thereunto belonging with 
the Royall State and Dignity of the said Realms and all honours 
stiles titles regalities prerogatives powers jurisdictions and author- 
ities to tho same belonging and appertaining shall be remain 
and continue to the said most excellent Princess Sophia and the heirs 
of her body being Protestants: And thereunto the said Lords 
Spirituall and Temj»orall and Commons shall and will in the name 
of all the people of this Realm most humbly and faithfully submit 
themselves their heirs and posterities and do faithfully promise 
that after tho deceases of his Majesty and her Royall Highness and 
tho failure of the heirs of their respective bodies to stand to main- 
tain and defend the said Princess Sophia and the heirs of her body 
being Protestants according to the Limitation and Succession of tho 
Crown in this Act specified and contained to the utmost of their 
powers with their lives and estates against all persons whatsoever 
that shall attempt anything to the contrary. 

II. Provided always and it is hereby enacted that all and every 
person and persons who shall or may take or inherit the said Crown 
by vertue of the limitation of this present Act and is are or shall 
be reconciled to or shall hold communion with tho See or Church of 


Rome or shall profess the Popish Religion or shall marry a Papist 
shall be subject to such incapacities as in such case or cases are by 
the said recited Act provided enacted and established : And that 
every King and Queen of this Realm who shall come to and succeed 
in the Imperiali Crown of this kingdom by vertue of this Act shall 
have the Coronation Oath administered to him her or them at £heir 
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respective coronations according to the Act of Parliament made in 
the first year of the reign of his Majesty and t lie said late Queen 
Mary, intituled An Act for establishing the Coronation Oath, and 
shall make subscribe and repeat the Declaration in the Act first 
above recited mentioned or referred to in the manner and form 
thereby prescribed. 

III. And whereas it is requisite and necessary that some further Constrtu 
provision be made for securing our Religion Laws and Liberties 
from and after the death of his Majesty and the Princess Ann of 
Denmark and in default of issue of the body of the said Princess 
and of his Majesty respectively : Be it enacted by the King’s most 
excellent Majesty by and with the advice and consent of the I.ord6 
Spirituall and Temporall and Commons in Parliament assembled 
and by the authority of the same: — 

(lj' That whosoever shall hereafter come to the possession of this 
Crown shall joyn in communion with the Church of England as by 
law established. 

(2) v That in case the Crown and Imperiall Dignity of this realm 
shall hereafter come to any person not being a native of this kingdom 
of England this nation be not obliged to ingage in any warr for the 
defence of any dominions or territories which do not belong to the 
Crown of England without the consent of Parliament. 

(35* That no person who shall hereafter come to the possession of 
this Crown shall go out of the dominions of England Scotland or 
Ireland without consent of Parliament (d). 

(4)' That from and after the time that the further limitation by 
this Act shall take effect all matters and things relating to the well- 
governing of this kingdom which are properly cognisable in the Privy 
Councill by the laws and customs of this Realme shall be transacted 
there, and all resolutions taken thereupon shall be signed by such of 
the Privy Councill as shall advise and consent to the same (c). 

(57 That after the said limitation shall take effect as aforesaid jio| 
person born out of the kingdoms of England Scotland or Ireland 
or the dominions thereunto belonging (although he be naturalised or 
made a denizen) except such as are bom of English parents shall be 
capable to be of the Privy Councill or a member of either House of 
Parliament, or to enjoy any office or place of trust either civiU or 
military or to have any grant of lands tenements or hereditaments 
from the Crown to himself or to any other or others in trust for 


hl (6)^That no person who has an office or place of profit under the 
king or receives a pension from the Crown shall be capable of 
serving as a member of the House of Commons (<?). 


(d) This clause was repealed by 1 Geo. I., stat. 2, c. 61. 

(e) Repealed by 4 & 6 Anne, c. 20, a. 27. . 

( f ) As to the position of aliens, see infra, pp. 649 seg. 

(q) Modified by 4 & 6 Anne, c. 20; 6 Anne. c. 41; 1 Geo. I.. Stat. A 

. 56 . 
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(7) That after the said limitations shall take effect as aforesaid 
judge’s commissions be made quanuliu, sc bmc gcsscrint and their 
salaries ascertained and established but upon the address of both 
Houses of Parliament it may be lawfull to remove them (/i). 

(8) That no pardon under the Great Seal of England be pleadable 
to an impeachment by the Commons in Parliament (£). 

IV. And whereas the Laws of England are the birthright of the 
people thereof and all the Kings and Queens who shall ascend the 
throne of this Realm ought to administer the government of the 
same according to the said laws and all their officers and ministers 
ought to serve them respectively according to the same; the said 
Lords Spiritual! and Temporall and Commons do therefore further 

l Id This important provision, which established the independence of the 
judicial bench, as well as the provision in the 8th clause that the royal 
pardon should not bo pleadable to an impeachment, bad been omitted in 
the hasty and imperfect Bill of Bights. The judges are independent in 
tin* sense of holding their office bv a permanent tenure and of being raised 
above the direct influence of the crown or the ministry. But the judicial 
department of government docs not pretend to stand on a level with parlia- 
ment. as its functions might at any time he modified by Act of Parliament, 
and such a statute would be no violation of the law. (See A. V. Diccy, 
Law of the Constitution. 8th cd., p. 152). The working of our institu- 
tions dcjH’iids on the authority and independence of the judicial bench; 
a good example of the maintenance of the rule of law by the judges 
of the land, during a period of revolutionary violence, is afforded by 
Wolfe Tone's case (1708), 27 State Trials, C14. The principle that parlia- 
ment speaks only through an Act of Parliament greatly increases the 
authority of the judges and ensures fixity of the law. Thus a hill which 
has passed into a statute immediately becomes subject to judicial inter- 
pretation, and the English bench interprets 6olely by reference to the 
words of the enactment, ignoring resolutions of cither House, or anything 
that passed in debate, or changes which the bill may have undergone, 
since its first introduction, and until it received the royal assent. The 
supremacy of parliament is really mitigated by the fact that once it has 
uttered its will as lawgiver, that will becomes subject to the interpretation 
put on it by the judges of the land, who naturally adopt a construction, if 
possible, in harmony with common law principles (Dicey, op. cit., pp. 402 
seq.). In England, moreover, every individual is amenable to the rule 
of ordinary law and to the dominion of ordinary tribunals over which 
the judges of the land preside, and there is not in England, as in many 
countries of the continent, any separate administrative law governing the 
relation of individuals to the state. In connection with the independence 
of judges, it is to be noted that their salaries were originally charged 
upon the civil list, and were thus mixed up with the king's private 
expenditure, but are now chargeable upon the whole public revenue, not’ 
as the king's property, but as public income. (Ibid., p. 312.) 

Judges enjoy not only independence, but also immunity in the case of 
acts done or words 6aid judicially though erroneously ( Hamond v. Howell, 
1678, 2 Mod. 218); even if the motive is malicious and the acts were not done 
or the words spoken in the honest ex’crcise of their office (Anderson v. 
Gorrie. 189-5. 1 Q. B. 668). 

(0 See supra, p. 611. 
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humbly pray That all the Laws ami Statutes of this Realm for 
securing the established Religion and the Rights and Liberties «>! 
the people thereof and all other laws and statutes of the same now 
in force may he ratified and confirmed : And the same are by his 
Majesty by and with the advice and consent of the said Lords 
Spirit null and Temporall and Commons and by authority «>f the 
same ratified and confirmed accordingly. 

' The 4th ami 6tli of the constitutional clauses of the Act 
of Settlement, although repealed in Queen Anne s reign 
before they could come into operation, call for some detailed 
comment, and lead us to a consideration of the growth of 
cabinet government. The fourth clause was intended to 
put a stop to a very remarkable change which had been 
silently effected in the executive functions of the king's 
Ordinary or Privy Council; the sixth, had it not been 
repealed, would have entirely severed the connection 
, between the House of Commons and the executive. 

Of the Medieval Council something has already been 
said in an earlier chapter of this work (j). The Ordinary 
or Continual Council was originally a kind of permanent 
committee of the “ Great Council ” or “ Common Council ” 
of the realm, sitting for the despatch of executive business 
during the intervals between the meeting of the larger 
assembly, but becoming merged in that assembly whenever 
it was convened. Gradually, however, the nature both of 
the Common Council and of the Ordinary Council under- 
/ went a change. As with the rise of the House of Commons 
the Common Council developed into the national parlia 
ment, the Ordinary Council tended more and more to 
become a strictly official body, distinct from the larger 
assembly out of which it had grown; its members ceased to 
be appointed exclusively from the ranks of the baronage, 
clerical or lay, and commoners (not necessarily members 
of the House of Commons) were admitted to the Counci 
, board. In 1404, under Henry IV., the Council consisted 
of twenty-two members, of whom six were bishops, eight 
peers seven commoners and the keeper of the privy seal (*). 
They were bound by a special oath of fidelity and secrecy, 

m Supra, pp. 144 For .he term "Ordinary" Counci see «upr7, 

p 144 n It was never employed during the middle ages. 

(k) Baldwin, King’s Council, 153. 
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and received regular salaries of large amounts. But the 
Council still remained a checking as well as a ministerial 
..body. It was at once the controller and the servant of the 
crown ; the instrument of the king’s prerogative, and the 
curb placed by the baronage on the arbitrary exercise of 
.his will. 

* The number of councillors, soon, however, appears to have 
proved too large for effective administration, and about the 
time of Henry VI. the more eminent and assiduous mem- 
bers were formed into a select or confidential committee, 
exercising alone all the administrative functions previously 
shared with the other members of the Ordinary Council, 
and distinguished from these latter by the title of privy 
n councillors. The oath of secrecy was now only exacted 
from the privy councillors, the ordinary councillors being 
no longer consulted on purely executive business, although 
they continued to take part in the judicial duties of the 
Council in its Court of Star Chamber (/). 

Under Edward VI., in 1553, the Ordinary Council con- 
sisted of 40 members (22 being commoners), and was 
divided, for judicial and administrative purposes, into five 
commissions or committees. The most important of these, 
composed of eleven noblemen, two bishops, and seven 
commoners (one half of the whole number of councillors), 
was styled the committee “ for the state,” and constituted, 

, in fact, the Privy Council. The large number of com- 
moners, both in the whole Council and in the committee 
“ for the state," marks the change which had silently been 
effected in the relations between the Council and the crown. 
'The independence of the Council had rested on the presence 
of men who could not easily be removed, great hereditary 
.. officials and powerful nobles. Under the Tudors the largo 
infusion of commoners changed the nature of the Council 
from a mixed checking and administrative, into a purely 
official body, exercising the whole executive power of the 
crown, and, through the medium of the Star Chamber and 

(6 See Dicey, The Privy Council, pp. 43-45; Tanner, Tudor Const. 
Documents, 216. " The term * privy Council ’ is not employed until the 
reign of Henry VI., probably to emphasise the distinction between the 
inner body of sworn and paid councillors, and those nobles, lawyers, and 
others who were only occasionally summoned.” 
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of proclamations, a very large part of < he judicial and 
legislative powers also. On the abolition of the Star 
Chamber the judicial functions of the Council fell into 
abeyance, and the reason for the distinction between 
ordinary and privy councillors having then ceased to exist, 
all the members of the Council, from the date of the 
Restoration, were sworn as privy councillors. 

-f The Privy Council continued to be the constitutional 
body of advisers of the king, whom he was bound by the 
-vlaws and customs of the realm to consult. But Charles II. 
hated the delays and restraints imposed upon his designs 
by long debates in Council, and having greatly augmented 
its numbers was able to allege with truth that “ the great 
number of the Council made it unfit for the secrecy and 
despatch which are necessary in great affairs.” Availing 
himself of one of the peculiar characteristics of the Council 
(—its action through committees— Charles formed a small 
select committee or cabinet council (m ) 9 with whom he 
concerted all measures of importance before submitting 
them, for a merely formal ratification, to the whole body 
of privy councillors. 

✓ “ Formerly,” says Trenchard, writing towards the close 
of the 17 th century, “all matters of state and discretion 
were debated and resolved in the Privy Council, where 
every man subscribed his opinion and was answerable for it. 
/The late King Charles II. was the first who broke this 
most excellent part of our constitution, by settling a cabal 
or cabinet council, where all matters of consequence were 
debated and resolved, and then brought to the Privy 
.Council to be confirmed ” (n). The word “ cabal with 
the meaning of “club” or “association of intriguers 
had been popularly applied to the secret councillors of the 
king even under James I., and the acci dental coincidence 

(m) “ The very name of a cabinet council,” says Hallam, “as 
f " HX reign 

Zrt History of Standing Armies (1698), pp. vii., 
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that, in 1671, the cabinet consisted of five ministers, 
Clifford, Arlington, Buckingham, Ashley, and Lauderdale, 
the initials of whose names made up the word cabal, caused 
the latter designation to be used for some years as synony- 
mous with cabinet. But, though convenient and even 
necessary for administrative purposes, cabinet government, 
in the form which it assumed at this period, was undoubtedly 
fraught with great evils. It. deprived the Privy Council of 
all power to check < lie actions of the king, and vested the 
real government of the country in a body of ministers 
\practically irresponsible to the nation. Accordingly, in 
1670, an attempt was made, on the advice of Sir William 
Temple, to restore the Privy Council to its former position. 
It was remodelled, and its numbers reduced from fifty to f, 
thirty, of whom fifteen were the chief officers of state, and 
the other fifteen were made up of ten lords and five* 
commoners. The joint income of the new Council was 
not to fall below £300,000, a sum nearly equal to the 
estimated income of the whole House of Commons. Temple 
hoped that a body thus constituted of great nobles and 
wealthy landed proprietors, too numerous for a cabal and 
yet not too numerous for secret deliberation, would form at 
once a check upon the crown and a counterbalance to the 
influence of parliament. Bv the advice of this Council 
of Thirty, Charles If. pledged himself to be guided in all 
affairs of state; but the pledge was quickly broken, and an 
interior or cabinet council was again formed, which differed 
from the whole body of the Privy Council as, under 
Edward VI., the committee “ for the state,” and under 
Henrv VI., the Privy Council itself, had differed from the 
Ordinary Con mil (»). 

' This distinction of the Cabinet from the Privy Council 
has ever since continued. The Privy Council still remains 
the only legally recognised body (p); but the cabinet, 

~ 

(o) An excellent sketch of the history of the Privy Council will be found 
in A. V. Dicey. The Privy Council : the Arnold Prize Essay (Oxford, 1660), 
to which the author was indebted for several of the details in the text. 
See also Anson. Law and Custom, ii., Pt. 1, pp. 76 seq. 

(p) Since the time of Charles II. the number of privy councillors has been 
greatly augmented, and is now indefinite. The appointment, which confers 
the title of " Right Honourable,” is frequently given as an honorary reward 
for important political services ; but no privy councillor attends a meeting 
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though altogether unknown to the law, an<l for a long time 
regarded as unconstitutional and dangerous, has gradually 
drawn to itself the chief executive power, and become, 
by universal consent and usage, the essential feature of our 
» system of parliamentary government. '1 he firm establish- 
ment of the cabinet system has, however, only been 
rendered possible and advantageous by a gradual, but long 
since completed, change in its essential characteristics. 
Under the last- two Stuarts the cabinet was. in truth, a 
cabal of the king’s servants for sustaining the authority 
of the crown, not only against its legally authorised privy 
councillors, but against the wishes and power of parlin- 
* ment. Since the Revolution it has become a ministry (7) 
nominally appointed by the sovereign, but in reality an 
executive committee of the two Houses of Parliament, 
practically chosen by the majority of the House ol 
v Commons. 

This result is mainly due to the division of the English 
people, and consequently of the parliament, into two great 
political parties which have contended one against the other 
for the control of the executive power. The origin of the 
whigs and tories, and thei r essential points of difference, 

ot the Council unless specially summoned ; and with the exception of such 
of them as are called " cabinet ministers." .he privy ™ 

now ordinarily summoned to advise the King. <C/. Rtcphc , •• . 

iv S50 3T»2 ) The right to attend without summons was, however, ^sorted 

M ^ln 1711 "the lari' 'if&SL. in the House of Lords, living proposed 

that *H the cabinet council were nol vunu ter. . „ ^ Cowpcr 

M the word ministry is morc C °P ,0US f n uncertain signification, and 
maintained that they were both^rms of a^uncer.a ^ ^ Earl * 

"cabinet council a . . h had hca rd a distinction between the 

Peterborough ,f serve , ,h p • h Counc il; that the privy councillors were 
cabinet council Wjd the * : ? everything, and knew nothing, and those 

Pari. Hist., vi. 971-974. 
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have been already considered (r). It was not, however, 
until the accession of George I. that government by party 
was fully established. The whigs, who had secured the 
crown to William III., expected that he would choose his 
ministers solely from their ranks. But the king was 
strongly opposed to government by party. He wished to 
retain the chief directing power himself, and to secure 
the support of a united parliament in carrying out his 
continental policy of opposition to Louis XIV. of France. 
Accordingly, down to the year 1693, he distributed the 
chief offices in the government about equally between the 
two parties ( s ). But this policy, while it maintained the 
chief efficient power in the hands of the king, not only 
failed to secure unanimity among the various ministers of 
the crown, but even allowed of open hostility between them, 
as well in the discharge of their executive duties as in the 
discussions in parliament. The inconvenience of this state 
of things was so great that at length, between 1693 and 
1696, acting on the advice of Robert, Earl of Sunderland, 
William abandoned the neutral position which he had 
hitherto maintained between the two parties, and entrusted 
all the chief administrative offices to the whigs, who com- 
manded a majority in the House of Commons. The close/ 
union of the whig leaders, each promptly defending his 
colleagues against every attack, was so novel a spectacle 
The Junto." t } ia t they }, ecarae popularly known as “the Junto.” But 
the ministerial system of government in its modern form 
was by no means as yet completely established. When, at 
the general election of 1698, a House of Commons was 
returned adverse to the Junto, and Montagu, who, as first 
lord of the treasury, had for four years occupied the 
position and wielded the power of leader of the House, 
ceased to exercise any control over it, the ministry instead 
of resigning office to their adversaries, as statesmen 
similarly situated would now act, kept their places. Thus 
the old want of harmony between the servants of the 
crown and the representatives of the people returned in full 
force, and continued, with some short intervals, until the 


( r ) Supra, pp. 583 seq. 

(*) See Feiliog, Hist, of the Tory Party, p. 275. 
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general election of 1705 again sent up a whig majority to 
parliament. 

It was during this interval of disunion between the 
cabinet and the majority in parliament, and while the 
possibility of still greater divergence, on the accession of a 
foreign dynasty, was present in men’s minds, that an 
attempt was made at once to check the personal action of 
tho king and to secure the responsibility of his ministers 
by the provisions of the 4th clause of the Act of Settlement. 
That clause provided, as we have seen, that after the 
accession of the House of Hanover, all matters relating to 
the government of the kingdom which were cognisable in 
the Privy Council, should be transacted there, and be 
authenticated by the signatures of such privy councillors 
as should advise and consent to the same. It was, however, 
soon perceived that this revival of the ancient authority 
of the Privy Council was an anachronism, and the clause 
was repealed, as already mentioned, early in Queen Anne s 
reign before it could come into operation. 

Queen Anne, equally with William III., displayed a 
strong and persistent preference for a mixed ministry, 

/ composed of the moderate men of each party. Her first 
ministry, throughout almost its whole existence was of this 
character, and the complete predominance of the whig 
element which finally ensued was very distasteful to the 
queen. On the fall of Godolphin’s administration in 1710, 
both she and Harley were anxious to avoid a ministry 
entirely tory, and vainly endeavoured to mduce the wlug 
leaders to join in forming a coalition ministry, but with a 
preponderance of power in the hands of the tones (t). 

The general election of that year, which was greatly 
influenced by the exertions of the clergy, who had been 
roused to opposition by the trial of Sacheverell, produced 
' such a crushing defeat of the whigs, that the tory ministry 
under Harley! now made Earl of Oxford, retained 
undisputed sway until the close of the queen s reign (1714). 

It was, however, under the first two kings of the House 
of Hanover, the accession of whose dynasty was to ha 
' marked the extinction of th e cabinet system, that parlia - 

(t) Lecky, Hist, of Eng., i. 260. 
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i mentary government by means of a ministry — nominally 
the king’s servants, but really an executive committee 
representing the will of the party majority for the time 
being in the House of Commons— was fully anil finally 
established. This was due, in a great measure, to the 
personal character of George I. and George II., who, aliens 
in blood, in language, and in political sympathies, clung 
fondlv to their beloved Hanover, and seemed to regard the 
kingship of Great Britain as an appendage, and rather an 
irksome appendage, to their small German Electorate. 

“ The troublesome energies of parliament,” observes Sir 
Erskino May, “were an enigma to them; and they cheer- 
fully acquiesced in the ascendancy of able ministers who 
had suppressed rebellions, and crushed pretenders to their 
crown,— who bad triumphed over parliamentary opposition, 
and had borne all the burden of the government. Left to 
the indulgence of their own personal tastes,— occupied by 
frequent visits to the land of their birth, by a German 
court, favourites and mistresses,— they were not anxious to 
engage more than was necessary in the turbulent contes s 
of "a constitutional government. Having lent their name 
and authority to competent ministers, they acted upon their 
advice, and aided them by all the means at the disposal ot 
the court ” (u). This indifference of the first two Georges 
to everything not affecting the interests of their continental 
’ dominions liad most important and beneficial effects. It 
allowed the English constitution to develop freely under 
a kingship from which the element of personal royal power 
was for the time practically eliminated. George III., who 
“ gloried in the name of Briton ’ without understanding in 
what it is that the glory of a Briton consists, strove hard 
throughout his reign to recover the ground lost under his 
two immediate predecessors; but the system of ministerial 
government with collective responsibility to the House 
of Commons was too firmly established to he overthrown, 
and is now regarded, though still unrecognised in the 
written constitution, as a part of our polity almost as 
essential as the parliament itself. 


(u) May, Const. Hist., i. 7. 
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No conception of the English constitution, in its existing 
theory and practice, can have any approach to accuracy 
which does not include a firm grasp of the complicated and 
delicate nature of the cabinet system that unique pro- 
duction of the silent working of the political forces ot the 
nation towards the equilibrium in which, by means of that 
system, they now repose. Lord Macaulay was the first 
among our great historians to expound its true nature. 
“ The ministry,” he tells us, “ is, in fact, a committee of 
leading members of the two Houses. It is nominated by 
the crown ; but it consists exclusively of statesmen whose 
opinions on the pressing questions of the time agree, m the 
main with the opinions of the majority of the House ot 
Commons. Among the members of this committee are 
distributed the great departments of the administration. 
Each minister conducts the ordinary business of his own 
office without reference to his colleagues. But the most 
important business of every office, and especially such 
business as is likely to be subject of discussion in parlia- 
ment, is brought under the consideration of the whole 
ministry. In parliament the ministers are bound to act as 
one man on all questions relating to the executive govern- 
ment. If one of them dissents from the rest on a question 
too important to admit of compromise, it is his duty to 
retire. While the ministers retain the confidence of the 

parliamentary majority, that majority supports them 
against opposition, and rejects every motion which .eflect. 

on them or is likely to embarrass them. If they i o rf« 

that confidence, if the parliamentary ™njon‘y 

with the way in which patronage is distributed, w he 

way in which the prerogative of mercy is used with he 

conduct of foreign affairs, with the conduct of a war, the 
remedy is simple. . . . They have merely to declare 
they have ceased to trust the ministry, and to ask for a 
■^ministry which they can trust ” (v). « „ 

The expressions “ the ministry and ie _____ 

Constitution, for a spirited and a k ^ writteQ or lega i constitution 

form of government in the United States of 

America. 
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sometimes employed as though they were synonymous; but 
such a use of them is misleading. The term “ ministry ” 
properly includes all the ministers, yet of these only a 
select number — usually about twelve, but liable to variation 
from time to time even in the same administration (x) 
— constitute the inner council of the crown, and incur 
the higher responsibilities, while they exercise the higher 
powers of government. The rest of the ministry, although 
closely united with their brethren in the cabinet, occupy a 
secondary and subordinate position. 

Although, as we have seen, historically connected in its 
origin with the Privy Council, the cabinet council has now 
no connection with that body, except that every member of 
it, if not already a privy councillor, is made one im- 
mediately on joining the cabinet. But an essential 
clwrwteristir of the cabinet is that its members should 
combine in their persons the office of minister of the crown 
with that of membership of one of the Houses of Parlia- 
ment, and more especially of that House which though 
still conventionally termed the “Lower House ” is ad- 
mittedly the “greatest of the powers of the state.” The 
necessity for this rule has not, however, been unquestioned. 

“ A cabinet which included persons not members of the 
legislative assembly might still/* says an eminent writer 
on the constitution, “ perform all useful duties” (?/). But 
independently of the practical inconveniences which, as he 
admitted, would beset the work of government by a cabinet 
so constituted, it would no longer he, what it now is, 

“ a committee of the two Houses,** and would thus be 
disabled from performing its essential work as the regulator 
of the relations between the crown, the House of 
Lords, and the commons, and the means by which their 
theoretically conflicting powers are brought into practical 
harmony (z). But although the rule which requires the 


(*) In recent administrations the members of the cabinet have numbered 
twenty and even more; but the principal secretaries amount now, as before, 
o twelve only. In Mr. Asquith's administration, the Attorney-General 
W3 / 3 U< * e ^ * n l ^ e ca b‘ n et, thus making twenty-two members. 

(y) Bagehot, Eng. Const., p. 13. 

(z) Bagehot, Eng. Const., p. 14, defined the cabinet as “a combining 
committee-a hyphen which joins a buckle which fastens the legislative 
P or tne state to the executive part of the state. In its origin it belongs 
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minister to be a member of (lie legislature is now firmly 
established, so that any deliberate and persistent departure 
from it would be justly regarded as utterly unconstitutional, 
yet there is no law or legal usage to render it binding; 
and it has at least once within the last half-century been 
disregarded, though then only temporarily and in an 
individual case (a). 

, It is remarkable that a body wielding such vast powers 
as the cabinet should hold all its deliberations and adopt 
all its decisions in absolute secrecy. No official record, or 
minute of any kind, is kept of its proceedings; and even 
a private note is disliked. Nor is any non-member even 
allowed to be present at its sittings, except on the rare 
occasions when some departmental official is summoned 
to impart special information. This peculiarity has been 
animadverted upon bv Hallam as “ an apparent deficiency 
in our constitutional security,” on account of the difficulty 
of legally proving the participation of any one member 
(except the lord chancellor, who is responsible for setting 
the great seal to treaties and other documents) in any 
measures deserving of impeachment (6). It is indeed one of 
the many theoretical anomalies of the English constitution, 
the delicate mechanism of which depends so largely for its 
efficient working upon the loyalty of the various depositories 
4 of power. Should, however, this specific anomaly ever, 


Secrecy of 
the cabinet. 


to the one, in its functions it belongs to the other." But the carnet, he 

;srss&!- .. ... 

;,k him to do so. But neglect, ng such small and dnb,ou. excep ,on»^ h 
cabinet which was chosen by one House of Commons has an appeal 

srr-Ttt rsfssx 

i., 288. 

(6) Const. Hist., iii. 187. 

E.C.H. 
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unhappily, prove a practical difficulty, the vitality of the 
constitution will doubtless be equal to devising a practical 
remedy. 

The chief of the cabinet is the prime minister, or, as he 
is commonly termed, the premier. His position was, 
formerly, not less peculiar or characteristic than that of 
the cabinet itself. Officially, besides being a privy coun- 
cillor, he was normally the first lord of the treasury (c), in 
which capacity he exercised, jointly with four others, tho 
powers of the lord high treasurership, one of the great 
offices of state which since the resignation of the Duke of 
Shrewsbury in 1714 has been thrown into commission. He 
had formerly no legal primacy over the other members of 
the cabinet, as is indeed necessarily the case in a body 
which has itself no legal status. In official precedence he 
ranked below many of the other ministers. The office of 
prime minister was not known to the law until 1905, when 
by royal warrant of December 2, the holder of the office 
was given precedence next after the Archbishop of York, 
and his office was formally recognised. The only earlier 
official use of the designation was in the Treaty of 
Berlin, 1878, when Lord Beaconsfield was described as 
“prime minister” (J). He is selected by the sovereign, 
whose choice among natural-born subjects is legally 
unrestrained (e); but in fact the choice of the sovereign 
is limited to the one or two members of the predominant 
political party who can command a majority in the House 
of Commons. When charged by the sovereign with the 
task of forming an administration he proceeds to the 

<c) The position of prime minister has been combined on three 
occasions with the office of secretary for foreign affairs (viz., by Lord 
Salisbury in his three administrations). This arrangement called forth 
some remonstrance from Mr. Gladstone, the leader of the opposition, solely 
on the ground that such an arrangement would not tend to the despatch of 
public business. It was never hinted that it was unconstitutional ; nor 
indeed, considering the non-official character of the cabinet, could a con- 
stitutional question arise upon the point. It resolves itself simply into a 
matter of convenience, and there is no reason whatever why the president 
of the cabinet (or prime minister) should not hold any one other of the 
portfolio offices. As being a new departure from the customary habit, it 
necessarily aroused comment. 

id) Anson, Law and Custom, ii., pt. i., p. 127. 

<e) See Pari. Debates, 3rd series, vol. 83, p. 1004 (speech of Sir R. Peel). 
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selection of occupants lor the various ministerial otlices, 
and submits their names for the approval of the crown. 

The delicate relations of the cabinet to the crown on 
the one hand, and to the Houses of Parliament and the 
people on the other, as well as the internal relations of its 
members to one another and to the premier, have not vet 
been touched upon. They are indeed topics upon which 
none but a cabinet minister is fully competent to speak. 
Fortunately, we now possess an account of them, at once 
graphic and authentic, from the pen of a most distinguished 
modern premier. “ The association,” says Mr. Gladstone, 
** of the ministers with the parliament, and through the 
House of Commons with the people, is the counterpart of 
their association as ministers with the crown and the pre- 
rogative. The decisions that they take are taken under 
the competing pressure of a bias this way and a bias that 
way, and strictly represent what is termed in mechanics 
the composition of forces. Upon them, thus placed it 
devolves to provide that the Houses of Parliament shall 
loyally counsel and serve the crown, and that the crown 
shall act strictly in accordance with its obligations to the 
nation. ... In the face of the country the sovereign and 
the ministers are an absolute unity. The one may concede 
to the other; but the limit of concession by the sovereign 
is at the point where he becomes willing to try the 
experiment of changing his government; and the limit ol 
concession by the ministers is at the point where they 
become unwilling to bear, what in all circumstances they 
must bear while they remain ministers, the undivided 
responsibility of all that is done in the crown i name. Hut 
it is not with the sovereign only that the ministry must 
be welded into identity. It has a relation to sustain to the 
House of Lords ; which need not, however, be one of entire 
unity, for the House of Lords, though a great power in the 
state, and able to cause great embarrassment to an admims- 
tration, is not able by a vote to doom it to capital punish 
ment. Only for fifteen years out of the last fifty [1878] 
has the ministry of the day possessed the confidence of the 
House of Lords. On the confidence of the House of 
! Commons it is immediately and vitally dependent Thm 
confidence it must always possess, either absolutely 


isolations of 
the cabinet 
to the crown 
and to 
parliament. 


644 


THE CABINET. 


Threefold 
capacity of 
cabinet 
minister. 


Internal 
relations of 
the cabinet. 


from identity of political colour, or relatively and con- 
ditionally. ” 

% 

Of the members of the cabinet, Mr. Gladstone proceeds: 
“ Every one of them acts in no less than three capacities: 
as administrator of a department of state; as member of a 
legislative chamber; and as a confidential adviser of the 
i crown. Two at least of them add to these three characters 
a fourth; for in each House of Parliament it is indis- 
pensable that one of Ihe principal ministers should be what 
is termed its leader. This is an office the most indefinite 
of nil, but not the least important. With very little 
of defined prerogative, the leader suggests, and in a great 
degree fixes, the course of all principal matters of business, 
supervises and keeps in harmony the action of his 
colleagues, takes the initiative in matters of ceremonial pro- 
cedure, and advises t lie House in every difficulty as it arises. 

“ The nicest of all the adjustments involved in the work- 
ing of the British government is that which determines, 
without formally defining, the internal relations of the 
cabinet. On fhe one hand, while each minister is an 
adviser of flic crown, the cabinet is an unity, and none of 
its members can advise as an individual, without, or in 
opposition actual or presumed to, bis colleagues. On the 
other hand, the business of the state is a hundredfold too 
great in volume to allow of the actual passing of the whole 
under the view of the collected ministry. It is therefore a 
prime office of discretion for each minister to settle what 
are the departmental acts in which he can presume the 
concurrence of his colleagues, and in what more delicate, 
or weighty, or peculiar cases, he must positively ascertain 
if. So much for the relation of each minister to the 
cabinet; but here we touch the point which involves another 
relation, perhaps the least known of all, his relation to 
its head. 

I “ The head of the British government is not a grand 
\ vizier. He has no powers, properly so called, over his 
colleagues; on the rare occasions when a cabinet determines 
its course by the votes of its members, his vote counts only 
as one of theirs. But they are appointed and dismissed by 
v the sovereign on his advice. In a perfectly organised ad- 
ministration, such for example as was that of Sir Robert 
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Peel in 1841-1846, nothing: of great importance is matured, 
or would even he projected, in any department without h«s 
personal cognisance; and any weighty business would com- 
monly go to him before being submitted to the cabinet. 
He reports to the sovereign its proceedings, and he also 
has many audiences of the august occupant of the throne. 
He is bound, in these reports and audiences, not to counter- 
work the cabinet; not to divide it; not to undermine the 
position of any of his colleagues in the royal favour. . . . 
As the cabinet stands between the sovereign and the parlia- 
ment, and is bound to be loyal to both, so he stands between 
his colleagues and the sovereign, and is bound to be loyal 

•to both. t . .. 

“As a rule, the resignation of the first minister, as it 
removing the bond of cohesion in the cabinet, has the 
effect of dissolving it. A conspicuous instance of this was 
furnished by Sir Robert Peel in 1846; when the dissolution 
of the administration, after it had carried the repeal of the 
Corn Laws, was understood to be due not so much to a 
united deliberation and decision as to his initiative. 1 lie 
resignation of any other minister only creates a vacancy. 
In certain circumstances, the balance of forces may e s«» 
delicate and susceptible that a single resignation will break 
up the government; but what is the rule in the one case 
is the rare exception in the other. The prime minister has 
no title to override any one of his colleagues in any one ol 
'the departments. So far as he governs them, unless it is 
done by trick, which is not to be supposed, he governs them 
by influence only. But upon the whole, nowhere m the 
wide world does so great a substance cast so small a shadow , 
nowhere is there a man who has so much power, with so 
little to show for it in the way of formal title oi 

P1 Nof the least of the many advantages which have accrued 
'from the establishment of the cabinet form of parliamentary 
government has been the incr eased security of the crown 

oi the modern cabinet extern ~ 

Lowell, The Government of England, voi. *•. P • . 

Governance of England. 
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and of its ministers. The old constitutional maxim that 
“ the king can do no wrong ’’ is now literally true, for his 
acts are really the acts of his ministers; and his ministers 
are responsible to the House of Commons not merely as of 
old, for any breach of the law, but for the general course 
of their policy, which must accord with the opinions of the 
majority of that House, or else, in conformity with a 
constitutional usage practically as binding as a legal enact- 
ment, the ministers are bound to resign office. Instead of 
a revolution or a parliamentary impeachment, a change of 
ministry suffices to preserve harmony between the crown 
and the people. 

placemen* ° f The sixth clause of the Act of Settlement, by which all 
and pen- placemen and pensioners were excluded from parliament, 
thTllonle'of was ( li rec tly aimed, not at the cabinet system, but at the 
Commons. dangerous influence which the crown had acquired through 
the profuse distribution of offices and pensions among the 
members of the legislature. This means of corrupting the 
representatives of the people had been extensively employed 
under the lost two Stuarts; and William III., amidst the 
difficulties with w.hich he found himself surrounded, 
adopted and even extended this baneful expedient for con- 
trolling his parliaments. To cheek this abuse the commons, 
in 1693, passed a bill to prohibit all members thereafter 
elected from accepting any office under the crown. Rejected 
by a small majority of the lords, the bill was re-introduced 
in the following year and passed both Houses; but William 
III. refused the royal assent. A few years later, however, 
the principle of disqualification received a legislative 
sanction by the express exclusion from the House of 
Commons of the newly appointed commissioners of 
excise (g). The total exclusion of all servants of the 
crown from the House of Commons enacted by the Act of 
Settlement, was not only far too drastic a remedy for the 
special evil which it was intended to meet, but would also, 
if carried into practice, have brought the ministers of the 
crown into hopeless conflict with the House of Commons, 
and, by preventing the fusion of the legislative and 
executive powers, have effectually stopped the development 

(g) 11 Will. m. c. 2, s. 149 (Excise). 
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of the system of parliamentary or cabinet government which 
we now enjoy. The clause was, as we have seen, repealed 
before it could come into operation, in the iourth year of 
Queen Anne’s reign, but was re-enacted in a modified 
form (/*) ; and two years afterwards, by the Act. for the 
security of her Majesty’s person and Government, and of 
the succession to the Crown of Great Britain in the 
Protestant line,” more reasonable provisions were enacted 
for the prevention of corrupt influence. (1) Every person 
holding “ any office or place of profit whatsoever under 
the crown ” created since October 25, 1705, or in rece.pt 
of a pension during the pleasure of the crown, was 
incapacitated from sitting in the House of Commons; 
and (2) every member of that House accepting any of the 
previously existing offices under the crown (except a lngbe 
commission in the army) was obliged to vacate Ins seat 
though still eligible for re-election (»)• So long as h 
system of ministerial government, with respons^lrty *o 

the House of Commons, was not folly es,a “ 
while the House of Commons itself remained habl. s 
corrupt influences, and, under a restricted franchise, fa>led 
to represent the people, such a provision as the latter 
which compelled the acceptance of office by a regK J- 
tive to be submitted to the approval of h» s constituente 
acted as a salutary check both upon the crown and the 

Of the members of the commons is, by an 
process, to choose the ministers of the crown, the reasons 
for the enactment have ceased to exist Although.how- 
ever, several attempts have been made to modHy h 
principle, they have been always unsuccessful with the 
single" exception contained in the Reform Act of 1867, 
dispensing with t he requirement of 6 Anne, c. 41, in 

(h) i & 5 Anne c. 20, u. l 28 30. Anne, c 7 ) To 

oBtato‘ Metrietione were .so in.po.rf on 

the multiplication of commissioners. 
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case of the removal of a minister from one office under the 
crown to another (/•). 

The exception from the Act of 6 Anne, c. 41, of all offices 
existing on October 25, 1T05, enabled the crown still to 
exercise extensive corruption by means of places, and in 
1741 no less than two hundred appointments were held 
by members of the House of Commons (/). In the follow- 
ing year, however, the Place Bill, which had been thrice 
rejected by the commons and twice by the lords, passed 
into an Act, excluding from t lie House a large number 
of officials, chiefly clerks and other subordinate officers 
of the public departments (m). In 1782 several other 
offices which had been generally held by members of 
parliament were suppressed by Lord Rockingham’s Civil 
List Act (//); and the policy of official disfranchisement has 
been since almost invariably followed whenever new officers 
have been appointed by Acts of Parliament. 

The incapacity imposed by the Act 6 Anne, c. 41, upon 
pensioners of the crown during pleasure, though extended 
at the commencement of the next reign to pensioners for 
terms of years (o), was eluded by the grant of secret 
pensions out of the large sum annually voted to the crown 
“ as secret service money,” and expended without anv 
account ; but by Lord Rockingham’s Act already referred 
to, the power of granting pensions out of the king’s civil 
list was considerably limited, and secret pensions were 
abolished by a provision that in future all pensions should 
be paid at the public exchequer. In the same year a stop 
was put to another form of parliamentary corruption by an 
Act disqualifying contractors for the public service from 
sitting in the House (p). 



(k) 30 & 31 Viet. c. 102, s. 52. Under tbe Re-election of Ministers Act, 
1910. a member of parliament need not vacate his seat by reason of 
accepting an office of profit, if such acceptance takes place within nine 
months after the issue of a proclamation summoning a new parliament. 

(/) Lords’ Protests, 1741, quoted May, Const. Hist., i. 272. 

(m) 15 Geo. II. c. 22. 

(n) 22 Geo. III. c. 82. 

(o) 1 Geo. I. c. 56. 

<p) 22 Geo. III. c. 45. The Irish Parliament, in 1793, applied the principle 
of the English Act of Anne to its own members by disqualifying all holders 
of offices under the crown or lord lieutenant created after that time. 
This disqualihcation was extended, at the union, to the parliament of the 
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The common law judges had always been disqualified 
from sitting in the House of Commons; and this exclusion 
was extended to the Scottish judges under George II., and 
to the Irish judges under George IV. The same rule was 
applied in 1840 to the judge of the Court of Admiralty: 
and the holders of all newly-created judicial posts have 
been disqualified by the Acts under which they were con- 
stituted. The master of the rolls— hitherto the sole judge 
who had retained the capacity of sitting in the commons- 
has been also at length disqualified by the clause of the 
Supreme Court of Judicature Act, 1873, which declares 
that no judge of the High Court of Justice or of the Court 
of Appeal shall be capable of being elected to or of sitting 


Exclusion of 
judges from 
House of 
Commons. 


ill that House (q). . . 

The fifth clause of the constitutional provisions of the aliens. 
Act of Settlement imposing various disabilities on aliens 
was repealed by 7 & 8 Viet. e. GO (Hutt’s Naturahsa- 
tion Act) as to such parts as are inconsistent with the 
provisions of that Act (viz., secs. 3, 5, 6 and 10). ine 
statute 7 & 8 Viet. c. 6G is itself repealed by 33 & •« 

Viet. c. 14 (the Naturalisation Act, 1870), by sec. ■ ° 
which last Act the above clause of the Act of Settlemen 
is virtually repealed as to all persons obtaining a certificate 
of naturalisation. This 5th clause of the constitutional 
provisions of the Act of Settlement was founded, like the 
2nd and 3rd, on a very reasonable jealousy of a for* g 
king and foreign favourites. It was confirmed bj statute 

1<L I. St. 2, .. 4, which. “ 1c th. b,.«r p~,mg lh. 

said clause in the said Act entire and inviolate, Prided 
that no bill for the naturalisation of any person should be 

in parliament or enjoying the prohibited offices 
of trust. Jealousy of aliens was at this time special!) 

^ Kingdom: and 2 ’S. di ^ a,ion6 iD 

respect of Irish offices wen added (41 G< ^ ID I . > bo ,di„ s offices. 

In the ^st P «h.rnent of Geo. ^ of Qeorge 257; in the 

( q ) 36 & 37 Viet. c. 66, 0 . 9. 
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strong in consequence of the conduct of William III. in 
appointing foreigners who accompanied him from Holland 
to high positions in tho English state, but the feeling had 
always existed more or less. 

By the common law aliens were incapacitated from 
holding land or any public office, and even from exercising 
any civil rights. Magna Carta granted certain privileges 
to foreign merchants (r), but all aliens dwelling in 
England long remained subject to higher taxation and to 
many vexatious restrictions, more particularly as to retail 
trade. By stat. 32 Hen. VIII. c. 16, they were further 
prohibited from taking any shop or dwelling-house on 
lease, and they were at all times liable to be ordered bv 
the crown to quit the realm. The last occasion on which 
this right of expulsion was exercised occurred in 1575 
under Elizabeth. 

An alien might become, to a certain extent, an English 
subject, either by denization under the king’s letters patent, 
or by naturalisation by Act of Parliament, the latter mode 
not merely enabling him to hold land, but to inherit it 
from others and to transmit it by inheritance to his 
children, whether born before or after his naturalisation. 
By stat. 7 Jac. I. c. 2, it was, however, enacted that no 
person should be naturalised unless he should first take 
the oaths of allegiance and supremacy ifi the presence of 
the parliament and also take the sacrament. But as it was 
impossible to limit the action of future parliaments, these 
provisions, as well as those of the 1 Geo. I. st. 2, c. 4, for 
insuring the observance of the 5th clause of the Act of 
Settlement, were occasionally dispensed with by special 
Acts of Parliament passed previously to the introduction 
of bills for the naturalisation of particular individuals. 
In 1708 one general Act was passed (7 Anne, c. 5) for the 
naturalisation of all foreign protestants, but this was re- 
pealed three years afterwards. In 1753, the famous J eW 
Bill was passed (26 Geo. II. c. 26) enabling foreign Jews 
to be naturalised without taking the sacrament as required 
by the 7 Jac. I. c. 2; but the popular dislike excited by this 
measure was so great that it was repealed in the following 


(r) Supra, p. 109. 
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session of parliament. At length, in 1825, by 0 Goo. IV. 
c. 67, the preliminary sacramental test imposed by the 
7 Jac. I. c. 2 was abolished in all cases; and in 1844 the 
provision of 1 Geo. I. st. 2. c. 4, as to naturalisation bills 
was also repealed by 7 & 8 Viet. c. 66, s. 2. 

While in the interest, or supposed interest, of the 
English people, aliens were subjected to certain dis- 
abilities, and even to liability to expulsion when the safety 
of the state should require it, their right of asylum (s) 
against foreign governments was ever maintained inviolate. 
But in 1793 the suspicion that some of the political refugees 
who came over in great numbers at the time of the French 
Revolution were in league with democratic associations in 
England in conspiracies against the government, led to the 
passing of an Alien Act (33 Geo. III. c. 4) placing all 
foreigners under strict surveillance, and empowering the 
secretary of state to remove any who were suspected out 
of the realm. The Alien Act, which was passed for one 
year only, was renewed from time to time, but its more 
stringent provisions were relaxed as soon as peace was 
temporarily restored in 1802. In that year the arrogant 
demand of Napoleon that we should “ remove out of the 
British dominions all the French princes and their 
adherents, together with the bishops and other individuals 
whose political principles and conduct must necessarily 
occasion great jealousy to the French Government, was 
firmly refused, except in the single instance of M. Georges 
who, having been concerned in circulating papers hostile 
to the government in France, was removed rom our 
European dominions. On the resumption of war the Alien 
Act was again renewed in its integrity; after the peace of 
1814, its provisions were again relaxed ; and from 1816 its 
re-enactment, even in a modified form, was strongly 

opposed in parliament, until its final abandonment in 1826. 

The registration of aliens was still, however, insisted o» 
and fresh provisions for this purpose were enacted in 1836 
by the 6 & 7 Will. IV. c. 11; but their execution 
gradually fell into disuse. During the political d.sturl> 
ances of 1848 the English executive were empowered (*) 


Alien Act, 
171)3. 


Registration 
of aliens, 
1830. 


(*) See infra, p. 664. 
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by parliament (11 & 12 Viet. c. 20), for the space of one 
year, to remove from the kingdom any foreigners who 
should be considered dangerous to its peace, but this power 
was never exercised. 

In the meantime, in 1844, the naturalisation of aliens 
had been greatly facilitated by Hutt’s Act, 7 & 8 Viet, 
c. 66, which enabled them, on obtaining a certificate from 
the home secretary, and taking the oath of allegiance, to 
acquire all the rights and capacities of natural-born British 
subjects, except the capacity of becoming a member of 
either House of Parliament, or of the Privy Council, or 
any other rights and capacities specially excepted in the 
certificate. This Act has since been repealed by the 
Naturalisation Act of 1870 (33 & 34 Viet. c. 14, amended 
by 3o & 36 Viet. c. 39), which has completely altered the 
status of aliens and naturalised subjects, upsetting the 
ancient maxim, “ nemo patriam in qua natus est exuere, 
aut ligeantiae debitum ejurare, potest,” and rendering 
much of the learning as to allegiance and aliens contained 
in the famous Calvin's case (t) and in subsequent cases now 
only historically interesting. Under the existing law an 
alien may take, acquire, hold, and dispose of real and per- 
sonal property in the United Kingdom, of every description 
(except British ships) in the same manner in all respects as 
a natural-born British subject, but without the right to any 
office or franchise, municipal, parliamentary, or other; and 
on obtaining a certificate of naturalisation from one of His 
Majesty’s principal secretaries of state, he becomes entitled, 
in the United Kingdom, to all political and other rights 
and privileges, and subject to all the obligations, of a 
natural-born subject. It is also provided that a natural- 
born subject may become a “statutory alien” by being 
voluntarily naturalised in a foreign state, and may again 
acquire British nationality by permission of a secretary 
of state. The Act of 1870 is repealed by the British 
Nationality and Status of Aliens Act, 1914 (4 & 5 Geo. V. 
c. 17), which consolidates and amends the law on the 
subject. 


(t) Supra, p. 463. 
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In the case of AV.r v. Li/nch (190*1) (»••) it was held that 
the Naturalisation Act, 1870 (33 & 34 A id. <•. 14), does not 
permit naturalisation in a foreign state at war with (Ireat 
Britain; that a British subject who renounces his allegiance 
and attempts to procure himself to be naturalised in an 
enemy’s country in time of war is guilty of high treason, 
and that the Statute of Treasons (25 Kdw. III. st. 5, c. 2) 
applies to acts committed within or without (ireat Britain. 

This case laid it down that a British subject cannot become 
naturalised in an enemy’s state in time of war; and that the 
act of becoming naturalised under such circumstances is 
itself an act of treason and ineffectual to afford protection in 
an indictment for treason in subsequently joining the 
enemy’s forces. 

By' the Alien Immigration Act, 1905 (5 Edw. VII. c. 13) i- 

a check has been placed upon the influx of pauper and 1905 . 
undesirable foreigners into England, without, however, 
restricting the privilege of asylum to such political refugees 
as are not dangerous to the peace of the realm. Ihis Act 
classifies certain aliens as “undesirables”— namely, (a) such 
as, not being political or religious refugees, cannot prove 
that they are able to support either themselves or those 
dependent on them; (b) lunatic or idiot aliens, or such as, 
suffering from a disease or some infirmity, may become a 
burden upon the community; (c) such as have been sen- 
tenced for an extraditable offence in a foreign country ; and 
(d) such as in whose case an expulsion order has been made. 

At present these regulations are mainly enforced, at the 

instance of the home secretary, against such undesira 

aliens as are conveyed in numbers of and exceeding 
twenty, being steerage passengers to the shoresof England^ 

These can only be landed at certain ports, ^ere they ar 
examined by the immigration officer, who, subject to appeal 
to an immigration board, has the right to re i use a 
to any who appear to him to be undesirable. The Act 
again, provides for the expulsion of aliens * 

arrival Fn the country, have, been' found g ullt J of cr, ”* e 
and misdemeanours, or who are r equired for an extradit able 

Supra, p. 363, and Keir and Lawson, Cases in Constitutional Law, 

289. 
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offence against the laws of a foreign country, or who are 
destitute (x). 

In international law, the right which resides in a state of 
permitting fugitives from any other country to enter into or 
dwell within its territory is called asylum ; while extradition 
treaties ratified between states for their mutual protection 
and advantage circumscribe the exercise of this privilege 
of asylum in the case of fugitives from justice. In this 
regard, the Fugitive Offenders Act, 1881 (44 & 45 Yict. 
c. GO), modifies the provisions of the Habeas Corpus Act 
(31 Car. II. s. 15) (y). 

( x ) The registration of friendly aliens was enforced during the Great 
War, and the practice has since been continued. 

(y) On this subject, which essentially belongs to the province of Inter- 
tional Law, see Laws of England (Earl of Halsbury) and The Encyc. 
of the Laws of England, sub. " Extradition.” 
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CHAPTER XVII. 

PROGRESS OF THE CONSTITUTION SINCE THE REVOLUTION 

(continued). 

In the preceding chapter we have discussed the Act ol 
Settlement and the various topics arising out of its pro- 
visions, including that most important topic of all— the 
growth and present working of the cabinet system. Much 
more remains to be said on the progress of the constitution 
since the Revolution; and with a view as well to clearness 
of exposition as to conciseness of statement the chief re- 
maining constitutional facts may be conveniently grouped 
under the seven heads of (1) the kingship, (2) the House of 
Lords, (3) the House of Commons, (4) religious liberty, 
(5) the liberty of the press, (6) local government, and 
(7) Ireland and the Dominions. 


I. Kingship since the Revolution. 

The legal prerogatives of the crown were only slightly 
affected by the Hevolution settlement. It was the recent 
innovations which were swept away, leaving to the king- 
ship the legal character which it had possessed prior to the 
usurpations of the Tudors and Stuarts. By the written 
constitution the king still retains the supreme executive 
and co-ordinate legislative power. He calls parliament 
together, prorogues or dissolves it at pleasure, and may 
refuse the royal assent to any bills. He is the fountain 
of -justice,” and as such dispenses royal justice through 
iudges appointed to preside, in his name, over the various 
courts of judicature. As supreme magistrate and conser- 
vator of the peace he nominally prosecutes criminals, and 
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may pardon them after conviction. As supreme military 
commander, he has the sole power of raising, regulating, 
and disbanding armies and fleets. As the “ fountain of 
honour,” he alone can create peers (a power of the highest 
constitutional importance) and confer titles, dignities, and 
offices of all kinds. • lie is the legal head and supreme 
governor of the national church, and in that capacity con- 
venes, prorogues, regulates, and dissolves all ecclesiastical 
synods or convocations (a). As the representative of the 
majesty of the state in its relations with foreign powers, he 
has the sole power of sending and receiving ambassadors, 
of contracting treaties and alliances, and of making war and 
peace (b). 

But in practice these vast prerogatives have now long 
been exercised not at the will of the sovereign, but of the 
responsible ministers of the crown, who represent the will 
of the majority in the House of Commons. “ In outer 
seeming,” it has been well observed, “the Revolution of 
16SS had only transferred the sovereignty over England 
from James to William and Mary. In actual fact., it was 
transferring the sovereignty from the king to the House of 
Commons. From the moment when its sole right to tax 
the nation was established by the Bill of Rights, and when 
its own resolve settled the practice of granting none but N 
annual supplies to the crown, the House of Commons became 
the supreme power in the state. It was impossible per- 
manently to suspend its sittings, or, in the long run, to 
oppose its will, when either course must end in leaving the 
government penniless, in breaking up the army and navy, 
and in rendering the public service impossible (c). 

The mode in which the executive power of the crown has 
gradually been transferred to what has been aptly terme 
“ a board of control chosen bv the legislature, out of 
/ persons whom it trusts and knows, to rule the nation (d), 
has been already sketched in treating of the growth of the 
cabinet. But though greatly weakened at the Revolution, 
the personal influence of the sovereign over the adrainis- 

<a) See infra, pp. 734 seq. 

(6) See Stephen, Comm., 10th ed., iv. 268*285. 

(c) J. R. Green, Short History of the English People, p. 680. 

(d) Bagebot, Eng. Const., p. 13. 
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tration of affairs long- continued to bo openly exercised, 
and is still potent, to an extent which can he known only 
to the parties themselves, in the confidential intercourse 
of ministers with the head of the state (c). 

Several general causes tended to bring: about a decline in Cau , 6e f w,,icb 

, 1 , . n » . . . ° , tended to 

the personal influence of the sovereign subsequent to the induce its 

Revolution. Foremost amongst these may be placed the dcc,inc - 
disputed succession to the crown. The Hanoverian succes- 
sion was in very serious danger at the death of Queen Anne; 
and the continuing power of Jacobite intrigues was 
evidenced by the rebellions of 1715 and 1745. The divine 
right of kings, though permanently negatived at the Revo- 
lution, still continued for a time to be inculcated by the 
tory party, and by the great majority of the clergy, who 
taught the duty of passive obedience and the sinfulness of 
rebellion. But with the accession of the House of Hanover, 
the doctrine of divine right became attributable, in the 
minds of those who believed in it, not to the king de facto 
but to the heir of the Stuarts. Moreover, George I., from 
the necessity of the case, placed himself in the hands of the 
whig party, who had secured his accession to the throne; 
and the tories, influenced alike by party opposition and by 
personal objection to the new dynasty, found themselves 
in the somewhat unnatural position of opponents to the 
royal prerogative. And while on the one hand the personal 
influence of the sovereign was opposed by the tories, both 
on account of his lack of hereditaiy right, and of his 
alliance with their political foes, that influence itself was 
rapidly diminished by the increased development of the 
system of party government working by means of the 
cabinet system (/). 

( e ) “ There is not a doubt that the aggregate of direct influence normally 
exercised by the sovereign upon the counsels and proceedings of her 
ministers is considerable in amount, tends to permanence and solidity of 
action, and confers much benefit on the country, without in the smallest 
degree relieving the advisers of the crown from their undivided responsi- 
bility." ... " It is a moral, not a coercive influence. It operates .through 
the will and reason of the ministry, not over or against them. It would be 
an evil and a perilous day for the monarchy were any prospective possessor 
of the crown to assume or claim for himself, final, or preponderating, or 
even independent power, in any one department of the state.”— Gladstone, 

Gleanings of Past Years, i. 42, 233. 

(/) 8ee Lecky, Hist, of Eng., i. 271-261. 
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One very important factor in the declension of the 
sovereign’s personal influence, was his abstention, since the 
death of Queen Anne, from presiding at cabinet councils. 
In early times the king had been accustomed to preside in 
person at the Council board, and necessarily exercised an 
immense influence upon its determinations. Abandoned 
about the close of the fourteenth century, this practice was 
revived by the Tudor and Stuart monarclis, and was main- 
tained, after the Revolution, by William III. and by Anne. 
William III., a man of consummate political ability, was, 
indeed, his own prime minister, his own foreign minister, 
and his own commander-in-chief. Queen Anne not only 
regularly presided at cabinet councils, but occasionally 
attended debates in the House of Lords. It was only at 
the accession of George I. that the king’s ignorance of the 
English language and his indifference to English politics 
caused the introduction of the practice of cabinet councils 
being held without the presence of the sovereign. I his 
practice— so essential to the free development of parlia- 
mentary government (y)— has ever since been maintained, 
and on the principle optimus interpret usv> may now be 
regarded os having ripened into a fixed rule of the con- 
stitution. It is remarkable, however, that like some other 
important features of our political institutions, such as _ the 
division of the legislative assembly into two instead of three 
Houses (/i), the disappearance of the sovereign froin 
meetings of the cabinet should be due not to deliberat 

design but to a happy accident. . , , . 

It is to the credit of George II. —narrow-minded and 
ignorant as he was-that throughout his long reign of 
thirty-three vears he discharged the duties of a constitu- 
tional king with honourable fidelity, loyally supporting the 
ministers to whom he had given his confid ence, even at the 

(g) - The presence of .he king at the Cabinet either means personal 

government — that is to say, the reservation to him of a u- 

which he may think fit to appropriate— or else the forfeiture of d g 7 
his entering upon equal terms into the arena of general, scare S’ 
sometimes warm discussion ; nay, and even of voting too, nn . 

outvoted, for in Cabinets, and even in the Cabinet* reputed best, impo 
ant questions have sometimes been found to admit of no otber 
decision.” — Gladstone, Gleanings of Past Years, i. 86. 

(h) Supra, pp, 228 seq. 
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expense of li is own predilections. But i( was no! without 
an inward struggle that he did so. ** Ministers are the king 
in this country," he once bitterly exclaimed (?); and reiving 
upon his legal right to choose his own ministers, he occa- 
sionally opposed the accession to office of persons whom he 
disliked. William Pitt, the ** Great Commoner," was an 
especial object of his antipathy, having made himself per- 
sonally offensive to the king by his somewhat intemperate 
attacks upon the sovereign’s Hanoverian partialities (A*). 
But when the king finally yielded, he honestly gave his new 
minister a hearty support. “ Sire," said Pitt, shortly after 
accepting office, “ give me your confidence, and I will 
deserve it." “ Deserve my confidence," was the king’s 
reply, “ and you shall have it.” And the promise was 
faithfully kept (/). 

But though firmly, and, as the event has shown, per- 
manently, established under the first two Georges, the 
system of parliamentary government had to undergo a 
severe struggle for existence throughout the reign of 
George III., who, not content with reigning, was deter- 
mined also to govern. George III. was a young man of 
only twenty-two years of age when called to the throne by 
the sudden death of his grandfather. His education had 
been sadly mismanaged, 60 that his “book-learning," to 
quote the words of his mother, the Princess of Wales, was 
“ small or useless " (m). And limited as was the range of 
his reading, his capacity to appreciate such authors as he 
had read was more limited still. “ Was there ever such 
stuff," he exclaimed to Miss Burney, “ as great part of 
Shakespeare? only one must not say so ! " (n). But in one 
subject, the estimation of his own rights and authority as 
sovereign, he had been only too well taught. From his 


(i) Lord Mahon, Hiat. of Eng., iii. 280. 

(k) In a debate, in Dec. 1742, on a motion for defraying the coat of 16,000 
Hanoverian troop9, Pitt affirmed : " It ia now too apparent that this great, 
this powerful, thia formidable kingdom is considered only as a province to a 
despicable electorate, and that in consequence of a scheme formed long 
ago and invariably pursued, these troops are hired only to drain this 
unhappy nation of its money.”— Lord Mahon, Hist, of Eng., iii. 207. 

(l) Lecky, Hiat. of Eng., ii. 380. 

(m) Bubb Doddington’s Diary, August 6, 1755, quoted Mahon, iv. 80. 

(n) Diary and Letters of Madame D’Arblay, ed. Barrett, ii. 47. 
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tutor, Lord Bute, and from his mother — “ whose ambition 
yielded to none ” (o) — he had imbibed the most exalted 
notions of his royal dignity. “ George, be king! ” was the 
lesson which she sedulously instilled into his willing ear (p), 
and he grew up, as Lord Waldegrave, one of his governors, 
wrote in his private memoirs, “ uncommonly full of princely 
prejudices contracted in the nursery, and improved by 
bedchamber-women and pages of the back-stair ” (9). Yet 
he was a virtuous and honourable man, irreproachable as a 
son, a husband, and a father, frugal in his expenditure, 
shrewd and assiduous, but not always sagacious, in all the 
business of the state. Ben jamin Franklin said of him that 
lie could “ scarcely conceive a king of better dispositions, of 
more exemplary virtues, or more truly desirous of pro- 
moting the welfare of his subjects.” But the excellence of 
bis character, and the patriotism of his motives, serve only 
to emphasise the lesson which the events of his reign have 
written large for the benefit of all his successors on the 
throne. lie was determined, from the very outset, to 
re-assert the personal power of the sovereign, which had 
almost disappeared from the sphere of government since tho 
accession of the House of Hanover, and to rule freed from 
the trammels of ministers and parties, for the people, 
indeed, hut not by them. The very characteristics which, 
in a private station, would have been accounted to him as 
merits, rendered him so much the less fitted for the position 
of a constitutional king. During the first twenty-four 
years of his reign, by his meddlesome energy and restless 
activity in regulating every affair of state from the greatest 
to the least, combined with a resolute obstinacy in enforcing 
his own views against the opinion of his constitutional 
advisers, he succeeded in alienating the affections of his 
.people. He was largely responsible for the loss of the 
American colonies, and by his conscientious but absurd 
scruples as to his coronation oath, he postponed, until the 
boon had lost much of its political efficacy, the just and 
statesmanlike measure of Roman catholic emancipation, 
which the younger Pitt had designed as a means of consoli- 


(o) H. Walpole, Mem. of Reign of Geo. III., i. 11. 

(p) Earl of Albemarle's Rockingham Memoirs, i. 3. 
(?) Lord Waldegrave's Memoirs, i. 9. 
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dating the United Kingdom. The naval and military 
glories of the latter half of his reign, the popularity of 
l'itt. whom hot h the king and the people trusted, and the 
melancholy illness of the sovereign, which at once enlisted 
the sympathies of the nation on his behalf and gave greater 
independence of action to his ministers, turned the current 
of popular opinion in his favour; and when he died, after 
years passed in mental and visual darkness, none but kindly 
thoughts followed the "good old king” to his grave. 

In pursuance of his settled resolve to wrest all power from Ticking's 
the hands of his ministers and to exercise it himself. George 
l.e-ran his reign by calling to his aid a cabal of secret 
counsellors, with the Earl of Bute-a peer of Scotland, 
formerly his tutor, and at that time his groom of the stole 
—at their head. These were mainly composed of tones 
whose Jaeobite tendencies had hitherto kept them apart 
from public affairs, but who now. having “ abjured then 
ancient master, but retained their principles” (r), brought 
to the service of the new sovereign the reverential senti- 
ments which had distinguished the adherents of the Stuarts. 

Supported by these " king’s friends ” and their followers in 
the House of Commons, the king endeavoured P° vel " 
independently of both parliament and people, thwarted and 
opposed his ministers, and disposed at his own will the 
vast amount of ecclesiastical, military, and civil patronage 
which, during the reigns of his two immediate predecessors, 
had been practically in the hands of the ^ cabinet. . ^ 

On the second day after lus accession (October 2o, ), um| Gren . 

the king had caused Lord Bute to be sworn of the Privy mi „i,. 
Council: and admitted into the cabinet. The existing me. 
ministry, which had been formed in June, 1757, by a coali- 
tion of' the Duke of Newcastle with the elder Pitt, were 
indeed retained in office, but Bute was the real adviser o 
the king and held himself forth as the sole expounder of 
the royal will and opinions (*). Within five months 
(March 25, 1~61) he was gazetted a ^cretarvofstnte 
within thirteen-having in the mean .me got nd of P.tt 
Newcastle, and the other ministers who declined to retain 


(r) Walpole, Mem., i. 15. cited by May. Cone.. Hiat., i. 13. 
fs) Lord Mahon, Hist, of Eng., iv. 322. 


662 


KINGSHIP. 


responsibility without power — the favourite attained the 
object of his ambition in May, 1762, as prime minister. 
A few days afterwards be obtained the Order of the 
Garter. Such a rapid rise would have excited envy even 
in the case of a very able man; but Lord Bute was 
below mediocrity. By means of wholesale bribery of the 
House of Commons, he succeeded, with doubtful wisdom 
and in spite of the public wishes, in putting an end to the 
Seven Years’ War, by the Peace of Paris (February 10, 
1763). But his intense unpopularity both within and with- 
out parliament soon rendered his position as minister 
untenable; and afraid, as he himself declared, “not only 
of falling himself, but of involving his royal master in his 
ruin ” (f), he suddenly resigned on April 8, 1763. He 
retained, however, his influence at court and hoped to 
direct the measures of the new ministry wnich, under the 
leadership of George Grenville, the king had appointed, 
at his recommendation. But the new premier was by no 
means contented to be the mere agent of Lord Bute, and 
the king ultimately found himself bound to dismiss the 
favourite from court, and to promise that he should not 
be suffered to interfere in the royal councils “ in any 
manner or shape whatever.” 

Arbitrary During the Bute and Grenville ministries, George III. 

o/the king, entered on a course of arbitrary conduct which approached 
as nearly to the character of the Stuart government as the 
difference of circumstances would allow. The Duke of 
Devonshire — “the prince of the. whigs,” as the king’s 
^ mother sarcastically termed him — having declined to attend 
the Council summoned to decide upon the peace with 
France —a measure highly unpopular with the nation — was 
insulted by the king, forced to resign his office of lord 
chamberlain, and was struck out of the list of privy council- 
lors by the king’s own hand. For presuming, as peers of ’ 
parliament, to express disapprobation of the peace, the 
Dukes of Newcastle and Grafton and the Marquis of >j 
Rockingham were dismissed from the lord-lieutenancies of 
their several counties, and the Duke of Devonshire, to avoid 
a similar affront, found it necessary to resign. Earl Temple (*) 

(*) Lord Mahon, Hist, of Eng., v. 38. 
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was also dismissed from (lie lord-lieutenancy, and struck <>IY 
the list of priw councillors on account of liis friendship 
for Jolm Wilkes, whose journal, the .V orlh lirilnn, had 
excited tho anger of the court by denouncing the peace and 
the ministry with unexampled boldness and bitterness. lor 
their votes in parliament, (ieneral Conway, a l.ravc soldier 
and honourable politician, was dismissed from Ins civil and 
military commissions. Colonel Vane and Colonel a Court 
were deprived of their military commands, and Lord 
Shelburne of his office of aide-de-camp to the king. 
Fitssherbert was removed from the Hoard of Irade, 
Calcraft from the office of deputy muster-master. All 
parliamentary placemen who failed to vote ... accordance 
with the king’s wishes were summarily dismissed, and even 
clerks in public offices and other small officials shared the 
fate of the patrons by whom they had been appointed («). 

The king’s “ policy of proscription ” was soon, however, 
destined, for a time at least, to very ignominious failure. 
Very shortly after Grenville’s appointment to the premier- 
ship, differences sprang up between him and the king. 1 
was the intention of Lord Bute and the king that he should 
be merely the agent for carrying out tl.e.r wishes; but 
although as narrow-minded and imperious in Ins political 
views as the king himself, he was also equally confident in 
his own abilities, equally fond of power, and equally 
unbending in maintaining what he conceived to be h. 
rights. Twice did the king open negotiations with Fitt tor 
the formation of a new ministry, hut on each occasion, with- 
out success. Though willing to receive Pitt, he could not- 
hing himself to admit those other " ministers of the ate 
reign who had attempted to fetter and enslave him whom 
Pitt demanded as colleagues, but whom the king had 
declared he would “ never upon any account suffer to come 
into his service while he lived to hold the sceptre (x). 
At length in 1765, utterly wearied of the Grenville minis- 
try and determined at any cost to be rid of them, he foun 
himself (July 13) reduced to the necessity of accepting as 
premier the whig Marquis of R ockingham, whom he had 

' (u) Lord Mahon. His., ot Eng., v 33; May. Const. Hist., i. 23, 28-30. 

(X) Bedford Correspondence, in. 224. 
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so recently removed from his lord-lieutenancy; while 
General Conwav, who had been dismissed from an office in 
the king’s household and from the command of his regi- 
ment, became secretary of state and ministerial leader of 
the House of Commons. But though forced by circum- 
stances to place in office men whom he detested, George III. 
was still determined to have his own way. He now adopted 
a dilferent system of tactics. Having, in 1766, vainly 
resisted in Council the proposal of his ministers to repeal 
the Stamp Act, which they deemed absolutely necessary for 
the conciliation of the American colonies, he opposed them 
in parliament by means of an organised opposition of the 
“ king’s friends,” made up not only of independent mem- 
bers of the court party, but of office-holders under the 
crown, who were encouraged by the king to oppose his 
ministers, and were retained and protected in their offices 
while voting with the opposition. 

After twelve months’ tenure of office, Rockingham was 
dismissed by the king (July, 1766); and Pitt, who was now 
raised to the Upper House as Earl of Chafham, was pre- 
vailed upon to form an administration on non-party lines, 
with the l>uke of Grafton as premier, he himself taking 
only the unimportant post of lord privy seal. The second 
ministry of Pitt was, however, anything but a success. The 
“Great Commoner'' lost his popularity by the acceptance 
of a peerage, and the mysterious and melancholy illness by 
which he was shortly prostrated, soon prevented him from 
taking any active part in the administration, from which 
he retired in October, 1768, leaving it to be carried on bv 
the Duke of Grafton amidst ever-increasing difficulties. 

At length in 1770, the Grafton ministry resigned; and 
the whig party being divided into two sections, composed of 
the respective followers of Rockingham and Chatham, the 
king adroitly seized the opportunity of their disunion to 
make Lord North — a tory, although chancellor of the 
exchequer in the late administration — his prime minister. 

It was during Lord North’s administration, which lasted 
for twelve years (1770 to 1782), that the personal influence 
of the king attained its highest pitch. “ Not only,” we are 
told, “ did he direct the minister in all important matters 
of foreign and domestic policy, but he instructed him as to 
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the management of debates in parliament, >nggested wlisit- 
motions should he mode or opposed, and how mcaMires 
should he carried, lie reserve*! to hiniselt all ili«‘ patron- 
age ; he arranged the entire ra*t «»f tin* a«hiiinistatinn ; 
settled the relative places and pretension* ol ministers ot 
state, of law oflicers, and memhers of his household; 
nominated and promoted the Knglish and Scottish judges; 
appointed and translated bi-hops, nominated deans, ami 
dispensed other preferments in the church, lie disposed 
of military governments, regiments, and commissions, and 
himself ordered the inarching of troops. Tie gave and 
refused titles, honours, and pensions” (//). He was, in 
fact, as declared hv Mr. Fox in the House of ( ominous, 

“his own unadvised minister,” Lord North submitting to 
he the mere mouthpiece of his royal master, and continuing 
to carr}’ on the American war, although, as he informed 
the king in 1770. “ he held in his heart, and had held for 
three years past,” the opinion that its continuance ” must 
end in ruin to his Majesty and the country.” 

To enforce his system of personal government the king 
professed himself ready to adopt the most extreme measures. 

In 1770, when Lord Chatham was about to move an address 
for dissolving parliament, the king, in a conversation with 
General Conway, said, laying his hand upon his sword : I 
will have recourse to this sooner than yield to a dissolu- 
tion ” (z). He several times threatened to abdicate and 
retire to Hanover rather than accept ministers or measures 
of which he disapproved : a threat which was on one 
occasion met by the significant remark of Lord Thurlow : 

“Your Majesty may go; nothing is more easy; but you 
may not find it so easy to return when your Majesty 
becomes tired of staying there” (a). 

Since the accession of the House of Hanover, no The royal 
sovereign of this country has exercised the prerogative of veto, 
refusing the royal assent to a bill winch has passed both 

May, Const. Hist., i. 58; Correspondence of Geo. III. with Lord 

North, 1768 1783 led. Donne), 

(z) Rockingham, Mem., ii. 179. 

(a) May, Const. Hist., i. 64. 
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Houses (6), but it is not surprising to find that George III. 
was prepared to do so. “ I hope/' be wrote to Lord North, 
in 1774, “ the crown will always be able in either House of 
Parliament to throw out a bill; but I never shall consent 
to use any expression that tends to establish that at no 
time the right of the crown to dissent is to be used” (c). 

At length, in 1780, Dunning proposed and carried hi 
the House of Commons his celebrated resolutions affirm- 
ing “ that the influence of the crown has increased, is 
increasing, and ought to be diminished” (d ) ; but it was 
not until the lapse of two more years, and after repeated 
motions of want of confidence in the government, that 
Lord North was compelled to resign office. The king was 
now once more forced to fall back upon the whigs, and 
Lord Rockingham again (March. 1782) became prime 
minister. He died, however, in the July following, when 
the king conferred the office of first lord of the treasury 
upon the Earl of Shelburne, the leader of the Chathamite 
section of the whig party— a choice which caused a large 
part of the ministry, including Charles James Fox, Burke, 
and the Duke of Portland, who represented the Rockingham 
section, to resign and go into factious opposition. Lord 
Shelburne continued in office long enough to conclude the 
Peace of Versailles (January 20, 1783), by which George HI. 
at length acknowledged, without reserve, the independence 
of the United States of America. But when the pre- 
liminary articles of peace were laid before parliament, 
the discontented whig faction led by Fox entered into an 
unnatural coalition with the followers of Lord North, and 
by their adverse majority in the House of Commons 
compelled Lord Shelburne to resign. 

The king struggled hard against “ his new tyrants,” 
the successful leaders of the coalition. Twice he vainly 
solicited the younger Pitt — who had recently - held office 
for the first time as Lord Shelburne’s chancellor of the 

(b) The last occasions on which the prerogative of rejecting bills was 
exerted were in 1692 and 1694. when William III. refused the royal assent 
to the Bill for Triennial Parliaments and the Place Bill, and in 1707, when 
Queen Anne rejected a Scotch Militia Bill. 

(c) 26 June, 1774, in Lord Brougham's Statesmen of the time of 
George III., i. p . 85. 

(d) Pari. Hist., xxi. 347. 
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exchequer— to form an administration; but at length 
(April 2, 1783), he found himself constrained to accept the 
coalition ministry, of which the Duke of Portland, box. 
and Lord North ‘were the chiefs. Chafing at his renewed 
bondage, the king now thwarted his ministers to the utmost 
of his power, and revived the unconstitutional tactics of 
1766, through an organised opposition in parliament by 
means of “ the king’s friends.* ’ 

In order to defeat in the lords the India bill introduced 
by Fox, secretary of state, Lord Temple was autlioi ised 0 pp 0ge j. 
to protest against it in the king’s name and to canvass 
the peers against this measure of his own ministers. 

" His Majesty,” the king wrote on a card, as an authority 
for the proceeding, “ allows Earl Temple to say that who- 
ever voted for the India bill was not only not his friend, 
but would be considered by him as an enemy ; and if these 
words were not strong enough, Earl Temple might use 
whatever words he might deem stronger, and more to the ^ 

purpose” («). Indignant at this conduct, the commons king ., nnm( , 
passed a resolution, on December 17, 1783, “that to report 
anv opinion, or pretended opinion, of Ins Majesty, upon 
any bill, or other proceeding, depending in either House 
of Parliament, with a view to influence the votes of the 
members, is a high crime and misdemeanour derogatory 
to the honour of the crown, a breach of the fundamental 
privileges of parliament, and subversive of the constitu- 
tion ” (/)■ On the very day that this resolution was 
passed, the House of Lords rejected the India bill, and on 
the following day the king dismissed h.s Dl8mi88ttl o( 

This abrupt and contemptuous dismissal ot a ran s y tho Coalition 
who were supported by a vast majority in the Houae ot minify, 
Commons brought the king into critical conflict with his 
parliament, from which he was only saved by the genius 
perseverance, and tact of William Pitt, who now consented 
o undertake the formation of a government In spite of 
votes of want of confidence, and of attempts to preven 
a dissolution by postponing the supplies, the youthful 
premier of twenty-five gain ed the enthusiastic support 

' (e) Duke of Buckingham-. Court and Cabinets ot George in., i. 285. 

(/) Comm. Jouro.. xxxix. 842 
( g ) May, Const. Hist., 1 . 67-71. 
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of the nation, and within four months the opposition 
majority, which had been two to one against the ministry, 
dwindled down to a bare majority of one. Parliament was 
now dissolved ; and a general election gave to Pitt an over- 
whelming majority, which maintained him in power for 
seventeen years. The triumph of the king and the minister 
was complete; the ascendancy of the crown was established, 
and continued, for nearly fifty years, to prevail over every 
other power in the state. But the king's will was no longer 
supreme, as it had been during the administration of 
Lord North. Although he continued his accustomed 
activity in public affairs, “ he had now a minister who, 
with higher abilities and larger views of state policy, 
had a will even stronger than his own. Throughout his 
reign it had been the tendency of the king’s personal 
administration to favour men whose chief merit was their 
subservience to his own views, instead of leaving the 
country to be governed — as a free state should be 
governed— by its ablest and most popular statesmen. He 
had only had one other minister of the same lofty pre- 
tensions — Lord Chatham; and now, while trusting that 
statesman’s son — sharing his councils, and approving his 
policy- he yielded to his superior intellect” ( h ). The^ 
wishes of the king, however, still exercised great influence j v 
on the ministers in the general policy of the government; « 
and it was the king’s persistent refusal to sanction the 
introduction of a measure for the relief of the Roman 
catholics which at length caused Pitt, in 1801, to resign. 
Out of personal regard for the king, he shortly afterwards 
promised never to revive the catholic question; and on his 
again taking office in 1804, he was prevented from 
strengthening his government by the admission of Mr. 
Fox to the cabinet, by the king’s absolute refusal. George 
declared “ that he had taken a positive determination not 
to admit Mr. Fox into his councils, even at the hazard of 
a civil war ” (*). 

During the successive ministries of Addington (1801), 
Pitt (1804), Grenville, Fox, and Addington, known as 


(h) May, Const. Hist., i. 87. 

(0 Rose's Diaries and Corr., ii. 156, 182; Horace Twiss, Life of Eldon, 
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••Ml the Talents ” (1S0G). Cortland (1807). and Perceval 
( 180!)), down to the year 1810, when the king's mental 
disease necessitated the a|i|iointuient of a regency, the 
personal influence of the sovereign remained predominant. 
In 1807, George III. even went so far as to require a 
written declaration from the Grenville ministry that they 
would never, under any circumstances, propose to him 
further concessions to the Homan catholics, or even offer 
him any advice upon the subject <*). This flagrantly 
unconstitutional pledge, which Sir Samuel Rom illy main- 
tained in parliament, would have rendered any ministers 
who gave it guilty of a high crime and misdemeanour (/), 
was firnilv but respectfully refused, and the refusal was 
immediately followed by the dismissal of the ministry. 

Since the reign of George III., but more especially since 
the Reform Act of 1882 made the House of Commons what 
it had ceased to be-a body really representing the opinions 
0 f the largest estate of the realm, the commons ot Knglan 1 
-the personal influence of the sovereign in the executive 
administration has steadily declined. It has, however, 
been asserted at intervals with effect. Under George •• 
the influence of the crown remained paramount, an.l t lie 
two o-reat parties in the state sought the royal favour first, 
as the avenue to parliamentary support Yet it was in this 
reign that the remnant of independent kingship which ha 
survived the Revolution, and even acquired [renewed ^vigour 
and extension in the hands of George III., may be sold 
to have expired on the day when that king’s son and 
successor, after a prolonged struggle, finally gave h.s con- 
sent to the bill for Roman catholic emancipation in 18.9. 
Wiliam TV indeed in November, 1834, endea\ouie<l 
ZtsZ S V-nal wishes in the choice of a ministry 

dismissing * £££*5^ 

It:: ! partTwtse Slower, numbered less than 
™ fourth of the' House of Commons (m). But the impolic y 

"X e-5, i. 38. Th. right of the king to «-*> 


Diminution 
ol petbonwl 
influence of 
i I k* sovereign 
since tin* 
reign of 
George 111. 
Its occa- 
sional nssei- 
lion. 


670 


KINGSHIP. 


The Mel- 
bourne 
ministry, 
1835. 


The Bed- 
chamber 
Question. 
1830. 


of the act exceeded even its unconstitutionality. The 
new premier dissolved parliament; and the general election 
again returned a liberal majority, much smaller indeed 
than the former one, but sufficient, more compact, and 
better organised. 

After a gallant struggle — in which he rivalled the great 
qualities formerly displayed by Pitt — against the hostile 
majority which his appeal to the country had evoked, Peel 
was compelled to resign, and in April, 1835, the Melbourne 
ministry, with some alterations, was reinstated in office. 
It was still in power at the accession of Queen Victoria, 
and was at once honoured with her confidence. 

Growing unpopularity caused the Melbourne ministry 
to resign in 1839, and the summons of Sir Robert Peel 
to form an administration gave rise to what is known as 
the “ Bedchamber Question.” Nearly all the ladies of the 
household were related to the members of the Melbourne 
cabinet, or to their political adherents; and Sir Robert 
Peel, convinced of the difficulties which would beset a 
minister who should leave about her Majesty’s person the 
nearest relatives of his political opponents, informed the 
queen that he could not undertake the formation of a 
ministry unless he was permitted to make some changes 
in the higher offices of the court, including the ladies of 
her bedchamber. The queen, by the advice of Lord Mel-, 
bourne and his colleagues, refused “to adopt a course I 
which she conceived to be contrary to usage, and which j 
was repugnant to her feelings.” Sir Robert Peel declined 
to accept office on those terms; and the Melbourne ministry 
conducted the government for two years longer. It again 
resigned in 1841, after an appeal to the country had failed 


his ministers, " observes Sir Erskine May, '* was unquestionable : but 
constitutional usage has prescribed certain conditions under winch this 
right should be exercised. It should be exercised solely in the interests 
of the state, and on grounds which can be justified to parliament, to 
whom, as well as to the king, the ministers are responsible. ... It 
was not directly alleged that the ministers had lost the confidence of the 
king; and so little could it be affirmed that they had lost the confidence of 
parliament that an immediate dissolution was counselled by the new 
administration. The act of the king bore too much the impress of his 
personal will, and too little of those reasons of state policy by which it 
should have been prompted; but its impolicy was so signal as to throw 
into the shade its unconstitutional character." Const. Hist., i. 147. 
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to reverse the verdict of the House «> 1 ('ominous, pro- 
nounced by a majority of one, on a resolution ol Sir ltnhcit 
Peel, affirming that the ministers of the crown did not 
possess the confidence of the House of Commons, and “ that 
their continuance in office under such circumstances was 
at variance with the spirit of the constitution. (hi 
assuming office, Peel met with no further difficulties on 
the bedchamber question; and the principle for which he 
contended has since been admitted, on all sides, to he 


Sir Knberl 
Pool, pro* 
ini* j. is ll 


constitutionally correct (#i). 

A more recent illustration of the personal share which 
the sovereign takes in public business is afforded by the 
memorandum communicated by the queen, in 1850, through 
Lord John Russell, her prime minister, to Lord Palmer- 
ston, the secretary of state for foreign affairs. Ihe 
queen requires,” it declared, “ first, that Lord Palmerston 
will distinctly state what he proposes in a given case, in 
order that the queen may know as distinctly to what she 
has given her royal sanction. Secondly, having once given 
hor sanction to a measure, that it be not arbitrarily altered 
or modified by the minister. Such an act she must consider 
as failure in sincerity towards the crown, and justly to be 
visited by the exercise of her constitutional right of dis- 
missing that minister. She expects to be kept informed 
of what passes between him and the foreign ministers 
before important decisions are taken based upon that 
intercourse; to receive the foreign despatches in good time; 
and to have the drafts for her approval sent to her in 
sufficient time to make herself acquainted with their 
contents before they must be sent off.” But in controlling 
one minister the sovereign still acts upon the advice and 
responsibility of another-her first minister-to whom 
copies of despatches and other information are also com- 


The queen's 
memoran- 
dum on the 
relations of a 
secretary of 
state to the 
crown, 18 r )0. 


<* » f “i:s ■st” 1 - isza is 
art = -Missjwiaacas 

of their husbands.” Gladstone. Gleanings, 1 . 40. 
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municated in order to enable him to give such advice 
effectually (o). 

The constitutional right of dismissing a minister,, 1 
asserted in the queen’s memorandum, is now practically; 
placed at the disposal of the premier and the cabinet, who!, 
are thus enabled as a whole, to exercise, through the 1 
crown, a check upon each individual member. This was 
exemplified, shortly after the French coup d’etat of 
December 2, 1851, when Lord Palmerston was removed 
from the foreign secretaryship in Lord John Russell’s 
administration on the ground that he had exceeded his 
authority in expressing to the French ambassador opinions 
favourable to the policy of the recent coup d’itat and at 
variance with the non-intervention despatch agreed upon 
by the cabinet (/?). 

While the personal influence of the sovereign in the 
government of the country has steadily decreased since the 
reign of George III., the power of the crown, as wielded 
by its ministers, has continued to increase from the 
Revolution down to the present time. The expansion of 
the empire, the great extension of public establishments, 
the vast increase of patronage — civil, military, and eccles- 
iastical— and the more profuse distribution of honours, 
have all largely added to the influence of the executive 
government, while its coercive power has been augmented 
by the establishment of the police, the recent concentration 
of the military forces, the abolition of purchase in the 
army, and the transfer of the command and jurisdiction 
over the auxiliary forces to the sovereign, to be exercised 
through the secretary of state for war. During the reign 
of Queen Victoria the power and influence of the crown, 
always wisely and constitutionally exercised for the public 
benefit, on the advice of responsible ministers, provoked 
no attempts at restraint; and the personal power of the 
sovereign, as distinguished from the power of the regally 
office, having been restrained within due limits, the ancient ; 
jealousy of the crown, inherited from the struggles ofj 
our ancestors, may now almost be said to have died out. 

(o) Martin, Life of the Prince Consort, ii. 305. Statement by Lord John 
Russell, Hansard "Deb., 3rd ser., cxix. 91; May, Const. Hist., i. 160. 

(p) Ibid., i. 160-162. 
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It was at the Revolution that a limitation \va< for the 
first time imposed upon the personal expenditure of the 
sovereign. Previously it had been customary for the 
parliament, at the commencement of each reign, to grant 
to the king the ordinary crown revenues, consisting of 
(1) the hereditary revenues of the crown itself, viz., the 
rents of crown lands, the feudal rights (surrendered by 
Charles II. in 1GG0, in exchange for the excise duties), 
the proceeds of the post-office and wine licences: and (2) the 
produce of taxes voted to the king for life. The annual 
revenue of Charles II. from these sources was sometimes 
a little above, sometimes a little below, the sum of 
£1,200,000, which was fixed by parliament as the ordinary 
revenue of the crown; that of James II. amounted on an 
average to £1,500,9G4 a year, out of which the king was 
expected, in time of peace, to support the royal dignity 
and civil government and also the public defence. But 
whatever remained after payment of these necessary 
expenses of the government was at the king’s absolute 
disposal; in addition to which Charles II. did not hesitate 
to apply to his own privy purse large sums of money which 
had been specially appropriated by parliament for the 
purposes of war. At the accession of William and Mary, 
however, parliament fixed the annual revenue of the crow "* 
in time of peace, at £1.200,000, of which about £700,000 
(derived from the hereditary revenues of the crown, and 
from a part of the excise duties) was separately appro- 
priated to what was afterwards called the king’s civil 
list,” comprising the personal expenses of the king, the 
support of the royal household, and also the payment ot 
civil officers and pensions, which were more fairly charge- 
able to the remaining portion of the crown revenue devoted 
to the strictly public expenditure of the state. 

The principle that the king’s regular and domestic 
expenses should be restricted to a fixed annual sum distinct 
from the other departments of public expenditure, was 
adhered to in succeeding reigns, and down to accession 
of George II. the civil list was maintained at £700,000. 
Both Anne and George I., however, incurred debts, the 
former of £1,200,000, the latter of £1,000,000, which were 
discharged by parliament by loans charged upon the civil 
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list itself. The civil list of George II. was fixed at a 
minimum of £800,000, parliament undertaking that if the 
hereditary revenues should produce less than that sum it 
•would make up the deficiency — a liability which it dis- 
charged in 1746, by paying off a civil list debt of £456,000. 
But the direct control of parliament over the personal 
expenses of the king was first acquired on the accession of 
George III., who surrendered to the nation his life interest 
in the hereditary revenues, and all claims to any surplus 
which might accrue from them, in return for a fixed civil 
list of £800,000 (increased in 1777 to £900,000) “for the 
support of his household, and the honour and dignity of 
the crown.” In addition, however, to the fixed civil list, 
George III. enjoyed a considerable further income, derived 
from the droits of the crown and admiralty and other 
sources, which was wholly independent of parliamentary 
control ; and yet, notwithstanding the king’s economical 
and even parsimonious mode of living, and the removal, 
from time to time, from the civil list of various charges 
which were unconnected with the personal comfort and 
dignity of the sovereign, his struggle to establish the 
ascendancy of the crown by systematic bribery of members 
of parliament with places, pensions, and direct gifts of 
money, compelled him to make repeated applications to 
the nation for payment of debts upon the civil list. 
Altogether, the arrears paid off by parliament during his 
reign— exclusive of a debt of £300,000 charged on the cm 
list in 1782, when its expenditure was curtailed and 
split up into separate classes — amounted to a total of 
£3,398,000. 

William IV., on his accession, surrendered not only the 
hereditary revenues, but all the other sources of revenue 
which had been enjoyed by his predecessors; receiving in 
return a civil list of £510,000, which .was at the same 
time relieved from most of the charges which more properly 
belonged to the civil government of the State. The civil 
list of Queen Victoria was settled, on the same principles, 
at the annual sum of £385,000; that of the late King 
Edward VII. and Queen Alexandra at £470,000, and that 
of their present Majesties King George V. and Queen 
Mary at a somewhat higher figure. While the removal 
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of civil charges has freed the crown from any suspicion of 
indirect influences, the improved administration and ap- 
plication of the finances available for the support of the 
dignity of the crown have, under the last tour reigns, 
rendered it unnecessary to apply to parliament for the 
discharge of debts upon the civil list ( 7 ). 

** The king,” says Maitland, “ is a great land-owner. 
Besides being the supreme lord of all land, he has many 
manors of his own; . . . some of them constitute, so to 
speak, the original endowment of the kingship, they are 
that ancient demesne of the crown which the Conqueror 
held when the great settlement of the Conquest was 
completed and was registered in Domesday Book (r). 
This is the origin of the crown lands. Continually 
augmented by feudal escheats and forfeitures the crown 
lands were as continually diminished by improvident 
grants to the royal favourites and followers. Attempts 
were made to check this abuse from time to time, 
but without effect, and Charles I. still further 
diminished the royal patrimony by extensive sales and 
mortgages. Ilis example was followed by the parliaments 
of the Commonwealth; and although at the ltestoration 
these latter sales were declared void, Charles II. soon 
squandered the estates which had been restored to the 
crown, and in three years reduced their annual income 
from £217,000 to £100,000. James II. and William III. 
were equally liberal and improvident, and, on the accession 
of Queen Anne, it was found by parliament that the crown 
lands had been so reduced that the net income from them 
scarcely exceeded the rent-roll of a squire (s). To preserve 
what still remained, an Act was passed (1 Anne, c. 1, s. o) 


Crown lands. 


(q) For the whole subject see May, Const. Hist., i. ch. iv.; Anson, Law 
and Custom, ii., pt. ii., ch. vii. 

(r) Pollock and Maitland, Hist, of English Law, 1 . m 

(s) The crown lands received some augmentation from forfeitures after the 
rebellions of 1715 and 1745; but during the first 25 years of Geo. III. they 
produced a net average rental of little more than XG 000 a > car ‘ 
administration and the rise in the value of land l»tcr rendered them 

more productive. In 1798 they were valued at X201,2^0 a jear, 
in 1812 at £283,100; in 1820 they actually yielded £314 i 
produced £373,770 ; and in 1860 they returned an income of £H0 o30 exceed- 
ing the civil list granted to the queen. May Const Hist., .. 225. 
income from crown lands in 1917 amounted to £1,151,451. 
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which, after sadly reciting “ that the necessary expenses of 
supporting the crown, or the greater part of them, were 
formerly defrayed by a land revenue, which hath, from 
time to time, been impaired and diminished by the grants 
of former kings and queens of this realm, so that her 
Majesty’s land revenues at present can afford very little 
towards the support of her government,” prohibited 
absolute grants entirely, and prescribed stringent conditions 
as to the length of term and rentals of all future leases. 
Thus the small remnant of the crown lands was saved from 
utter dissipation. George III. on his accession surrendered 
his interest in the crown lands, and received in return a 
fixed civil list (t). 

This change has been accompanied by the restoration 
to the crown of a right which it had lost during its 
uncontrolled tenure of the hereditary estates. Before the 
Norman Conquest the king probably held no lands as king, 
but only as a private individual, and, equally with the 
subject, had enjoyed the right of inheriting, purchasing, 
devising, and otherwise disposing of his property. But 
when the kingship had become more strictly hereditary, 
the person and the office of the king were held to be so 
thoroughly identified that his private estates were merged 
in the royal demesne and made incapable of alienation by 
will. Accordingly when the crown lands were surrendered 
by George III. the sovereign was again invested with the 
right of acquiring and disposing of private property in the 
same manner as any other member of the nation (u). 

II. The House of Lords . 

Since the Revolution, the House of Peers — the lineal 
representative of the old Curia Regis (x ) — has undergone 
changes in its numbers, composition, and political weight 
and influence, greater even than the changes which, during 
the same period, have so materially affected the practical 
exercise of the authority of the crown in government and 
legislation. In the parliament of 1454, the last held before 

U) Anson, Law and Custom, ii., pt. ii., p. 135. 

(u) See 39 k 40 Geo. III. c. 88; 4 Geo. IV. c. 18; 26 k 26 Viet. c. 87. 

(i) Supra, pp. 196 geq. 
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the outbreak of the Wars of the lloses; the number of lay 
peers who attended was fifty-six. In 1 ISA, only twenty- 
eight received writs of summons to the first parliament «•! 
Henry VII. (//). The greatest number summoned by- 
Henry VIII. was fifty-one, which was slightly increased 
during the reign of Elizabeth. In the meantime, by the 
suppression of the monasteries and the consequent removal 
from the Upper House of about thirty abbots and priors, 
the spiritual peerage (including five of the new sees created 
by Henry VIII.) had been reduced to the number of 
twenty-six, at which it has ever since remained (c). 

The four Stuart kings created 193 new peers, but as 
during their reigns nineiv-nine peerages became extinct, 
the number of the peerage at the Revolution of 1088 
actually stood at about 150, which was raised bv William 
III. and Queen Anne to 168. The House of Lords was 
further increased in 1707, on the passing of the Act of 
Union with Scotland, by the addition of sixteen representa- 
tive peers from that kingdom, elected at the commencement 
of every Parliament. This rapid augmentation of the 
peerage, but more especially the realisation of the power of 
the crown to swamp the majority in the Upper House 
(manifested in 1711 by Queen Anne’s creation of twelve 
peers in one batch), excited the jealousy of the lords; and 
this feeling— acting in conjunction with the fear lest the 
Prince of Wales, who was in opposition to his father, 
should on coming to the throne make use of his prerogative 
to overthrow the whig majority in the Upper House by the 
creation of tory peers— induced the whig ministry of 
Sunderland and Stanhope in 1719 to support proposals 


jS Attempts* were' made in 1834, 1830, and 1837, to e.elude the episcopal 
element altogether from the House of Lord, but urasacccssfally lt was 

Law and Custom of the Const., vol. 1 . £W. 
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for the limitation of the royal prerogative of creating peers. 
With the concurrence of George I., a bill was introduced 
by the Duke of Somerset providing that, with an exception 
in favour of princes of the blood, the crown should be 
restrained from augmenting the then existing number of 
178 peerages by more than six, although new peerages 
might be created in the place of any which should become 
extinct; and that twenty-five hereditary peers should be 
substituted for sixteen elective peers of Scotland. This 
unconstitutional scheme was strongly opposed in the House 
of Commons by Sir Robert Walpole and others, and finally 
rejected by a large majority (269 to 177) (a). Had it 
passed into law it would have transformed the House 
of Lords into a close aristocratic body, independent alike 
of the crown and of the peopie. It would have eliminated 
from the complex mechanism of the constitution what has 
been termed its “ safety-valve ” (b ) — that power of creating 
peers by which the sovereign, on the advice of his respon- 
sible ministers, is enabled, in cases of great emergency, to 
force the peers to bow to the will of the people, expressed 
by their representatives in the House of Commons, and 
thus to render possible the smooth and continuous working 
of our present system of parliamentary government. 

At the accession of George III. the number of peerages 
amounted to only 174, but throughout his long reign new 
creations were multiplied with unprecedented profusion. 
In the earlier part of his reign the power of creating peers 
was mainly exercised by the king himself, as one means of 
carrying out his determination to break up the system of 
party government; but the younger William Pitt, on 
acceding to office, employed it for another and a far nobler 
purpose. The consolidation of his own authority as minister 
was naturally one of the objects which he had in view, but 
his great aim was to reform the House of Lords by changing 
it from a narrow and exclusive caste into a large representa- 
tion of the intellect, the achievements, and more especially 
of the wealth of England. He wished, he said in effect, 

fa) See E. R. Turner, The Peerage Bill of 1719 in Eng. Hist. Rev. 
xxviii. (1913), 243-259; and Turberville, The House of Lords in the 
XVIIIth Century (1927), ch. 6. 

(b) Bagehot, Eng. Const., 229. 
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“ to reward merit, to recruit the peerage from the great 
landowners and other opulent classes, and to render the 
crown independent of factious combinations among the 
existing peers ” (<*). "With this object, while himsell dis- 
daining honours, lie dispensed them to others with the 
greatest profusion. In the first five years of his adminis- 
tration he created forty-eight new peers; at the end of eight 
years he had created between sixty and seventy; and later, 
in the two years 179G-1797, he created no less than thirty- 
five. In 1801, at the end of his seventeen years* adminis- 
tration, his creations had reached the total of 141. 

The example set by Pitt was followed by succeeding 
ministers, and at the end of George III.’s long reign of 
sixty years the actual number of peerages conferred by that 
king (including some promotions of existing peers to a 
higher rank) amounted to the enormous number of 38S. 

® . * .i • Audition ok 

The House of Lords was further augmented on the union ., H ,. cpro . 
with Ireland in 1801, by the addition of twenty-eight Irish * cnlfttl ' f ‘ h . e . 
representative peers, elected, not for each parliament only j. md 18(ll 
like the Scottish representative peers, but for life. At 
the same time four Irish bishops were admitted to seats in 
the Upper House of the United Kingdom, sitting by rota- 
tion of sessions as representatives of the Irish episcopate. 

But on the disestablishment of the Church of Ireland in 
18G9, the Irish bishops lost their seats in parliament (d). 


(c) Speech on January 1G, 1789, quoted by May, Const. Hist., i. 278. 

(</) There were other differences in the mode of treating the Scottish and Ihe P*f'"« e8 
Irish peerages. From the date of the union with Scotland the crown o^Scot and 
has been debarred from creating any new Scottish peers, but the then «nd Ireland, 
existing peerage of Scotland was perpetuated in its integrity. On the 
union with Ireland, however, it was determined gradually to diminish the 
excessive numbers of the Irish nobility, and it was therefore provided by 
the Act of Union that only one Irish peerage should be created for every 
three which should become extinct, until the reduction of the number to 
100 at which figure it should be maintained by the creation of one Irish 
peerage as often as a peerage became extinct, or as often as “ J"* 
should become entitled, by descent or creation, to a peerage of 'he Unit'd 
Kingdom. At the same time the privilege was granted to all Irish peers 
(except the representative twenty-eight for the time being) of sitting in the 
House of Commons if elected by any constituency in Great Britain but not 
io Ireland. The peerage of both Scotland and Ireland has been under- 
going a process of gradual absorption into the peerage of the United 
Kingdom In order to adjust the inadequate representation of their peerage, 

Scottish peers have, of recent years, been admitted in more considerable 
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The vast increase in the peerage under George III. 
affected not merely the numbers but the whole character of 
the House of Lords. “ Up to this time,’* observes J. It. 
Green (c), “ it had been a small assembly of great nobles, 
bound together by family or party ties into a distinct power 
in the state. By pouring into it members of the middle 
and commercial class, who formed the basis of his political 
power, small landowners, bankers, merchants, nabobs, army 
contractors, lawyers, soldiers, and seamen, Pitt revolu- 
tionised the Upper House. It became the stronghold, not 
of blood, but of property, the representative of the 
great estates and great fortunes which the vast increase 
of English wealth was building up. For the first 
time, too, in our history, it became the distinctly conser- 
vative element in our constitution. The full import of 
Pitt’s changes has still to be revealed, but in some ways 
their results have been very different from the end at which 
he aimed. The larger numbers of the peerage, though due 
to tlie will of the crown, has practically freed the House 
from any influence which the crown can exert by the dis- 
tribution of honours. This change, since the power of the 
crown has been practically wielded by the House of Com- 
mons, has rendered it far harder to reconcile the free action 
of the lords with the regular working of constitutional 
government. On the other hand, the larger number of its 
members has rendered the House more responsive to public 
opinion, when public opinion is strongly pronounced; and 
the political tact which is* inherent in great aristocratic 
assemblies has hitherto prevented any collision with the 


numbers to hereditary seat9 in the Houso of Lords of the United Kingdom. 
By the Act of I'nion. 1706 (6 Anne, c. 11, and cf. 6 Anne, c. 78), the 
number of Scottish representative peers is fixed at 16, who arc elected 
for each Parliament, by a convocation of all Scottish peers meeting 
at Holyrood— the election taking place by vote. 

The peerage of Ireland, which in 1801 numbered 234, has been reduced 
by extinctions, and, of the number remaining, after deducting those who 
are also peers of the United Kingdom. 28 arc, under the Act of Union, 1801 
MO & 40 Geo. Iff., cap. 67, sec. 4), elected for life, as representative peers. 

I he spiritual lords of Ireland were excluded from the House of Lords on the 
passing of the Irish Church Act (1869). For the mode of election and the 
status of the Scottish and Irish peers, cf. L. O. Pike, CoDst. Hist. House 
of Lords, pp. 858 seq ; Anson, Law and Custom, i. 219-222. 

(«) Short Hist, of Eng. People p. 792. 
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Lower House from being pushed to an irreconcilable 
quarrel. Perhaps the most direct result of the change is 
seen in the undoubted popularity of the House of Lords 
with the mass of the people. The large number of its mem- 
bers, and the constant additions to them irom almost every 
class of the community, has secured it as yet from the 
suspicion and ill-will which in almost every other con- 
stitutional country has hampered the effective working oi a 
second legislative chamber.*’ 

The largely increased numbers of the House of Lords, 
and the more* representative character which it has acquired 
through the changes in its composition here briefly 
sketched, have enabled it to preserve very much of its 
ancient authority and political influence. But it has no' ■ er- 
theless tended— especially since the Reform Act of ~ 

to decline more and more from the position of a co-ordinate 
legislative power, and to become simply a revising and 
suspending House— altering and modifying lulls sent up 
from the commons, rejecting them sometimes when the 
mind of the nation is not thoroughly made up m then- 
favour, but yielding to the national will whenever 
unequivocally expressed (/). 

The constitutional position of the lords with regard to 
legislation of which they disap prove, but which is sup- 


If) The Earl of Derby, in speaking against the second reading of the 
Co™ Importation bill, in 1*6 

r 9 .aXio rrLrto.iruo •• 

from *:< «,rr;,r,o°:c:!ra^ ^ 

pinion. Your lordsl.ipa alway. 

leading to irrcparab.c ovi.s.'' V*"*™- ^ «,> oSta 
Lord Lyndhur.t, speaking °n ‘he «~nd re « Ju |(> ori „ inote 
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ported by the ministers of the crown, the House of 
Commons, and the people, may be said to have been 
definitely settled by the result of the memorable struggle 
with the Upper House in 1831 and 1832 on the passing of 
the Reform Bill. After sixteen peers had been created to 
assist the progress of the measure, the continued opposition 
of the House of Lords was at length overcome by the private 
persuasions of the king, and the knowledge that he had 
consented to his ministers’ request for power to create a 
sufficient number of peers to ensure a majority (g). 

The threatened creation of peers was denounced at the 
time by the Duke of Wellington and the ton- party gener- 
ally as “ an unconstitutional exercise of the prerogative”; 
but it was admirably answered by Earl Grey: ”1 ask what 
would be the consequences if we were to suppose that such 
a prerogative did not exist, or could not be constitutionally 
exercised? The commons have a control over the power 
of the crown, by the privilege, in extreme cases, of refusing 
the supplies; and the crown has, by means of its power to 
dissolve the House of Commons, a control upon any violent 
and rash proceedings on the part of the commons; but if a 
majority of this House is to have the power, whenever they 
please, of opposing the declared and decided wishes both 
of the crown and the people, without any means of 
modifying that power, — then this country is placed entirely 
under the influence of an uncontrollable oligarchy. I say 
that, if a majority in this nouse should have the power of 
acting adversely to the crown and the commons, and was 
determined to exercise that power, without being liable to 
check or control, the constitution is completely altered, and 
the government of this country is not a limited monarchy: 
it is no longer, my lords, the crown, the lords, and the 


(g) " The king grants permission to Earl Grey, and to his chancellor, 
Lord Brougham, to create such a number of peers as will be sufficient to 
ensure the passing of the Reform Bill— first calling up peers' eldest sons. 
William R., Windsor, May 17th, 1832." Roebuck, Hist, of the Whig 
Ministry, ii. 331, 333, quoted by May, Const. Hist., i. 312. Sec infra, 
pp. f»87 seq., for the latest development of this constitutional question— 
the “ guarantees " asked of King George V. by the prime minister 
<Mr. Asquith) to ensure the passing of the Veto bill. 
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commons, but a House of Lords -a separate oligarchy 
governing absolutely tlie others " (/»>- 

Tn its practical aspect, an extraordinary creation of peers 
is to the IT wise of Lords what a dissolution is to the House 
of Commons; and although such a creation ought never to 
be made use of except in the greatest emergency, its use in 
such an emergency is not only constitutional, but essential 
to the safety of the constitution itself (#). 

The political weight of the Upper House has been to some 
extent injuriously affected by the indifference to public 
business displayed (though with many brilliant exceptions) 
bv a great body of its members, and by their scanty 
attendance, favoured by the rule which requires only three 
peers to make a quorum, and by the practice of giving 
proxies. By a resolution of the House in 18G8, this latter 
practice lias been advantageously, discontinued ; but the 
attempts made, in 1855 by the crown, and in the following 
vear by bill founded on the recommendation of a committee 
of the lords, to increase the critical power and representative 
character of the Upper House by calling up men of ability 
as life-peers, were defeated (/■). 

Frequent differences touching high political questions, 
which in recent years culminated in acute tension between 
the two Houses of the legislature, did not fail in their 
effect upon the attitude of the Upper House, as to a reform 
of their body, so as to bring it more into touch with the 

democratic spirit of the age. . . . 1QQ ~ 

Following on the Appellate Jurisdiction Act ot Ub 

Lord Rosebery, in March, 1888, brought forward a motion 
for the appointment of a select committee to inquire into 
the constitution of the House of Lords. Although this 
motion was lost, it was followed, in the course of the same 
year, by schemes advanced by both the Earl of Dunraven 
“and the Marquis of Salisbury for the reconstitution and 
reconstruction of the Upper Chamber. These proposals 

were withdrawn (m). 

-STSSSri.' Deb. 3rd ser.. xii. 1006 (May 17, 1832). quoted May, i. 314. 

Me “ . ffiii*. of 'be Houae of Lord.. 376-379; c, a.so supra, 
pp! 198 seq.! "here 0» cs,ion ° f life > ,eCroe '' S U m ° re eI “‘ ly 

(m) S 8ee S pike,’ Const. Hist, of House of Lords, pp. 384-387. 
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Next, in the elation of victory at the polls, the radical 
party in the House of Commons agitated for a drastic 
reform of the Upper Chamber, through their spokesman, 
Labouchere (member for Northampton), who on March 13, 
1894, moved an amendment to the address to the throne, 
which, in its wording, practically proposed the abolition 
of the House of Lords. The amendment was carried. On 
the same day, the address, thus amended, was negatived on 
the proposal of the government, and thus a serious consti- 
tutional crisis was averted : “ the address to her Majesty 
being recalled on the motion of those who originally 
proposed it,” to use the words of Mr. Balfour, the leader 
of the opposition. 

The death of King Edward VII., in May, 1910, found 
the country in the midst of a parliamentary crisis, from a 
constitutional point of view one of the most momentous in 
its whole political history. A finance bill (n), sent up by 
the House of Commons in 1909, having been rejected by the 
House of Lords on the ground of its not being purely a 
money bill, an appeal whs made by the government to 
the constituencies on the main question of the relations 
between the two Houses of Parliament; and a general elec- 
tion took place in January, 1910. The issue of this appeal 
to the electorate was decided in favour of the liberal party 
at the polls, and a liberal government was again returned 
to power. When the new parliament assembled on 
February 21 following, the speech from the throne formu- 
lated in distinct words the new situation, which cut at the 
very root of the hereditary principle in the House of Lords. 
“Ifecent experience,” it said, “has disclosed serious 
difficulties, due to recurring differences of strong opinion, 
between the two branches of the legislature. Proposals 
will be laid before you, with all convenient speed, to define 
the relations between the Houses of Parliament so as to 
secure the undivided authority of the House of Commons 
over finance, and its predominance in legislation. These 
measures, in the opinion of my advisers, should provide 
that that House should be so constituted and empowered 
as to exercise impartiality in regard to proposed legislation, 


(n) C/. supra, p. 528, n. (e). 
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the functions of initiation, revision, and, subject to proper 
safeguards, of delay. ” 

The House of Lords, the conservative majority in which 
was represented by Lord Lansdownc, leader ot the opposition, 
accepted the challenge, and immediately set to work to com- 
mence a reform of its existing constitution with a view to 
creating a strong and efficient Second Chamber, so as t*> 
combat the reactionary forces at work. On March 14 follow- 
ing, Lord Rosebery proposed a measure for the reconstruction 
of the House, advancing the principle that ‘the possession 
of a peerage should no longer of itself give the right to si l 
and vote in the House of Lords.” Accepting this resolution, 
though reluctantly and with protests from many sides, the 
House of Lords may be said to have itself signed its death- 
warrant as an hereditary chamber. Following on this reso- 
lution of the House, manifold schemes were at once launched 
by publicists and others for its reconstitution. Foremost, 
that of Lord Rosebery, who, on April 13 ensuing, gave 
notice of a resolution embodying a scheme of reform of that 
chamber: “(a) That, in future, the House of Lords shall 
consist of lords of parliament— (1) chosen by (be whole body 
of hereditary peers from among themselves and by nomina- 
tion by the* crown, (2) sitting by virtue of offices and ot 
qualifications held by them, (3) chosen from outside; 
(b) that the term of tenure of all lords of parliament shall be 
the same, except in the case of those who sit ex officio, who 
would sit so long as they hold the office for which they sit. 

Meanwhile the House of Commons was not slow to act 
upon the mandate of the country. On April 11 the 
Parliament Bill was introduced by the prime minister 
(Mr. Asquith), who threw down the gauntlet to the lord^ 
with the words: “ If the lords fail to accept our policy oi 
decline to consider it when it is formally presented to the 
House, we shall feel it our duty immediately to tende. 
advice to the crown as to the steps which will have to be 
taken ... if we do not find ourselves in a position to 
ensure that statutory effect will he given to this policy in 
this parliament, we shall then either resign our offices 01 
recommend a dissolution of parliament (o). 


The Parlia- 
ment Bill 
introduced. 


to) See Hansard, Pari. Debates, April, 1910. 
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In the midst of this acrimonious political strife, King 
Edward VII. died, and his son, King George V., ascended 
the throne. Probably in order that the new reign should 
commence under calmer conditions, the government and 
the unionist opposition called a truce; and endeavoured, in 
a private conference (p), to find a modus vivendi touching 
the vexed question of the relations between the two Houses 
of Parliament. This conference, conducted with good 
feeling on both sides, failed after a final sitting in 
November, 1910. A “state of war” ensued. In both 
Houses animated debates took place, and, Lord Rosebery 
having withdrawn his resolution as to a reconstitution 
of the Upper House, Lord Lansdowue moved the second 
reading of the Parliament Bill, attaching certain resolu- 
tions defining the attitude of the House of Lords, whenever 
sharp conflict of opinion should arise between the two 
Houses. These resolutions, while admitting the necessity 
of a reconstitution of the House of Lords on the lines 
already accepted under Lord Rosebery’s motion, introduced 
two further proposals for the settlement of disputes, both 
alike alien to the spirit and tradition of the constitu- 
tion. These were: submission of acute controversial 
differences to the electors for decision by referendum (q)\ 
or to a joint committee of both Houses, with the Speaker of 
the House of Commons as chairman (r). The referendum 
has many advocates among the conservative party, as 


(p) The members of the Conference were Mr. Asquith (Prime Minister), 
Mr. f doyd George (Chaucelb.r of the Exchequer), Mr. Birrell (Secretary for 
Ireland), and the Karl of Crewe (Colonial Secretary), on the part of the 
Government; Mr. Balfour, Mr. A. Chamberlain, Lord Lansdownc, ana 
Lord Cawdor, on the part of the Opposition. 

(q) A referendum, or plebiscite, is a popular vote on legal proposals whica 
have been already considered by parliament. A like system was fore- 
shadowed by Rousseau in - Le Contrat Social," and, thougl. attempted in 
France, in 1793, was not put into practice in Europe until 1874 — in Switzer- 
land— where its working has been fairly successful. It has also been tried 
with no great results in the United States and in Belgium, and is embodied 
in the constitution of the Australian Commonwealth. Cf. Dicey, Law of 
the Constitution (8th ed., 1920), xci.-c. ; Lowell, Public Opinion and 
Popular Government, pp. 152-195. 

(r) A joint committee of both Houses of the legislature is provided under 
the constitution in most of the self-governing British colonies, as also of 
the federated states of which they are composed, notably in the Cape parlia- 
ment and various Australian colonies. 
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also among the advanced socialist wingol tlu* radical party, 
but fails to find favour among the liberal party us a whole, 
where support of a popular vote might have been expected. 

The parliament elected in January, 1910, was dissolved 
ill November of that vear, and the liberals went to the 


country on the same issue on which they were returned to 
power eleven months previously namely, the Parliament 
or Veto Bill. The result of the election was to reinstate 
them in power, with the strength of the parties (or groups) 
in parliament practically unchanged (s). 

The government at once indicated their line of action— 
the Parliament Bill was to be passed at all hazards, ihe 
speech from the throne showed that the sovereign had given 
his assent to the guarantees demanded by his advisers in the 
cabinet— an exercise of the royal prerogative, should it 
become necessary, in creating a sufficient number of peers 
to cany the measure through the House of Lords. Ihe 
Parliament Bill was once more passed through the House 
of Commons, and was sent up to the lords in its substantial 
form. Around it raged one of the most memorable con- 
flicts known to English political history. The lords’ 
amendments were rejected. At last, the bill passed the 
House of Lords on August 10, 1911, owing to abstentions 
on the part of members rallying to Lord Lansdowne, who, 
in view of the momentous issues involved, and to save the 
sovereign from exercising his royal prerogative— a duty 
which was known to be distasteful to him— counselled this 
course as being the most loyal. The announcement of Lord 
Morley, the leader of the government in the House of 
Lords, in the course of the final debate (August 10) made 
the situation clear: “If the bill should be defeated to- 
night, His Majesty would assent to a creation of peers 
sufficient in number to guard against any possible com- 
bination of the different parties in opposition, by which the 
Parliament Bill might again be exposed a second time to 
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defeat ” (t). A faction led by the Earl of Halsbury— one 
containing among its members some of the most illustrious 
names in contemporaneous history— insisted upon opposi- 
tion to the bill, i.e. in their persistence in the lords’ 
amendments. By a majority of seventeen the Parliament 
Bill passed (?/), without the exercise of the royal prerogative 
being invoked. 


PARLIAMENT ACT (1911). 

(1 & 2 Geo. V. c. 13.) 

An Act to make provision with respect to the powers of the House of 
Lords in relation to those of the House of Commons, and to limit 
the duration of Parliament. [18th August, 1911.] 

Whereas it is expedient that provision should be made for regu- 
lating the relations between the two Houses of Parliament: 

And whereas it is intended to substitute for the House of Lords as 
it at present exists a Second Chamber constituted on a popular 
instead of hereditary basis, but such substitution cannot be imme- 
diately brought into operation : 

And whereas provision will require hereafter to be made by Parlia- 
ment in a measure effecting such substitution for limiting and 
defining the powers of the new Second Chamber, but it is expedient 
to make such provision as in this Act appears for restricting the 
existing powers of the House of Lords: 

Be it therefore enacted by the King’s most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : — 

1.— (1) If a Money Bill, having been passed by the House of 
Commons, and sent up to the House of Lords at least one month 
before the end of the session, is not passed by the House of Lords 
without amendment within one month after it is so sent up to that 
House, the Bill shall, unless the House of Commons direct to the 
contrary, be presented to His Majesty, and become an Act of Parlia- 
ment on the Royal Assent being signified, notwithstanding that the 
House of Lords have not consented to the Bill. 

(2) A Money Bill means a Public Bill which in the opinion of the 
Speaker of the House of Commons contains only provisions dealing 
with all or any of the following subjects, namely, the imposition, 
repeal, remission, alteration, or regulation of taxation ; the imposi- 
tion for the payment of debt or other financial purposes of charges 

It) Pari. Debates, House of Lords, August 10, col. 999. 

(ti) In the voting on non-insistence on the amendments to the Parliament 
Bill, the numbers were : For, 131 ; against, 114; majority, 17. 
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on the Consolidated Fund, or on money provided by Parliament, or 
the variation or repeal of any such charges; supply; t ho appropria- 
tion, receipt, custody, issue or audit of accounts of public money ; the 
raising or guarantee of any loan or the repayment thereof ; or subor- 
dinate matters incidental to those subjects or any of them. In this 
sub-section the expressions “ taxation,” ” public money,” and 
“ loan ” respectively do not include any taxation, money, or loan 
raised by local authorities or bodies for local purposes. 

(3) There shall be endorsed on every Money Bill when it is sent up 
to the House of Lords and when it is presented to His Majesty for 
assent the certificate of the Speaker of the House of Commons signed 
by him that it is a Money Bill. Before giving his certificate, the 
Speaker shall consult, if practicable, two members to be appointed 
from the Chairmen's Panel at the beginning of each Session by the 
Committee of Selection. 

2.— (1) If any Public Bill (other than a Money Bill or a Bill con- Restriction of 
taining any provision to extend the maximum duration of Parlia- jjj® 
ment beyond five years) is passed by the House of Commons in three j j J ) 0 r< j s ”" S< to 
successive sessions (whether of the same Parliament or not), and, kills other 
having been sent up to the House of Lords at least one month before than money 
the end of the session, is rejected by the House of Lords in each of 
those sessions, that Bill shall, on its rejection for the third time by 
the House of Lords, unless the House of Commons direct to the con- 
trary, be presented to His Majesty and become an Act of Parliament 
on the Royal Assent being signified thereto, notwithstanding that the 
House of Lords have not consented to the Bill : Provided that this 
provision shall not take effect unless two years have elapsed between 
the date of the second reading in the first of those sessions of the Bill 
in the House of Commons and the date on which it passes the House 
of Commons in the third of those sessions. 

(2) When a Bill is presented to His Majesty for assent in pursu 
ance of the provisions of this section, there shall be endorsed on the 
Bill the certificate of the Speaker of the House of Commons signed 
by him that the provisions of this section have been duly complied 

i. 

(3) . A Bill shall be deemed to be rejected by the House of Lords if it 
is not passed by the House of Lords either without amendment or 
with such amendments only as may be agreed to by both Houses. 

(4) A Bill shall be deemed to be the same Bill as a former Bill sent 
up to the House of Lords in the preceding session if, when it is sent 
up to the House of Lords, it is identical with the former Bill or con- 
tains only such alterations as are certified by the Speaker of the 
House of Commons to he necessary owing to the time which has 
elapsed since the date of the former BiU, or to represent any amend- 
ments which have been made by the House of Lords in the foimier 
Bill in the preceding session and any amendments which are certified 
by the Speaker to have been made by the House of Lords in the third 
session and agreed to by the House of Commons shall be inserted in 
tho Bill as presented for Royal Assent in pursuance of this section : 

44 
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Provided that the House of Commons may, if they think fit, on the 
passage of such a Bill through the House in the second or third 
session, suggest any further amendments without inserting the 
amendments in the Bill* and any such suggested amendments shall 
he considered by the House of Lords, and if agreed to by that House, 
shall be treated as amendments made by the House of Lords and 
agreed to by the House of Commons ; but the exercise of this power 
by the House of Commons shall not affect the operation of this 
section in the event of the Bill being rejected by the House of Lords. 

3. Any certificate of the Speaker of the House of Commons given 
under this Act shall be conclusive for all purposes, and shall not be 
questioned in any court of law. 

4 — (1) In every Bill presented to His Majesty under the preceding 
provisions of this Act, the words of enactment shall be as follows, 

that is to say : , 

" Be it enacted by the King’s most Excellent Majesty, by and 
with the advice and consent of the Commons in this present 
Parliament assembled, in accordance with the provisions of the 
Parliament Act, 1911, and by authority of the same, as follows.” 

(2) Any alteration of a Bill necessary to give effect to this section 
shall not be deemed to lie an amendment of the Bill. 

5. In tli is Act the expression “ Public Bill ” does not include any 
Bill fur confirming a Provisional Order. 

6. Nothing in this Act shall diminish or qualify the existing rights 
and privileges of I he House of Commons. 

7. Five years shall Ik* substituted for seven years as the time fixed 
for the maximum duration of Parliament under the Septennial Act, 
171 5 . 

8. This Act may l>e cited as the Parliament Act, 1911 (x). 

In elicit the Parliament Act has deprived the House of 
Lords of nil legislative power in respect of money bills, 
while in respect of public bills other than money bills it 
has left it not a final but merely a suspensive veto. The 
general result is thus summarised by Professor Dicey (?/) : 
“The simple truth is (hat the Parliament Act has given 
to the House of Commons, or, in plain language, to the 
majority thereof, the power of passing any Hill whatever 
provided always that the conditions of the Parliament Act, 
section 2, are complied with. Hut these provisions do leave 
to the nouse of Lords a suspensive veto which may prevent 
a Hill from becoming an Act of Parliament for a period of 


<x) For an examination of the constitutional effects of the Parliamen 
Act. see Dicey, Law of the Constitution, 8th ed., introd., pp. xviii. seq. 

(y> Ibid., p. xxiii. 
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certainly more, ami possibly a good deal more, (lian (wo 
years.” 

The government did not abandon (In* opinion, wliirh was 
everywhere gaining ground, that (he reform of (he 
constitution of the Upper House should he effected with 
as little delay as possible; but the outbreak of the Great 
War in August 1914 further postponed the consideration 
of the question; and it was not until August 25, 1917, that 
the prime minister appointed a committee (under the 
presidency of Lord Bryce ) to inquire into the subject. The 
terms of reference were: — 

“To inquire and report — 

(i) As to the nature and limitations of the legislative 
powers to be exercised by a reformed Second 
Chamber. 

(ii) As to the best mode of adjusting differences between 

the two Houses of Parliament. 

(iii) As to the changes which are desirable in order 

that the Second Chamber may in future be so 
constituted as to exercise fairly the functions 
appropriate to a Second Chamber.” 

The conference, which began on October 2, 1917, held 
forty-eight sittings, and extended over more than six 
months. Its report was issued in April 1918 (z). The 
difficulty of the task is explained by the chairman in his 
covering letter: “We had to adapt an ancient institution 
to new needs, fitting it in to a system which presents 
new conditions, and seeking to overcome prejudices and 
antagonisms which generations of party conflict had made 
acute. In particular we have been obliged to undertake 
the grave task of finding a basis for any Second Chamber 
which should be different in type and composition from 
the popular assembly, by including other elements which 
might be complementary to those which give its character 
to the House of Commons. Not less difficult was it to 
adjust the respective functions and powers of the two 
Chambers, vesting in the Second Chamber strength 
sufficient to enable it to a ct as a moderating influence in 

(z) Pari. Papers (1918). Cd. 9038: Conference on the Reform of the 
Second Chamber. 
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the conduct of national affairs, and yet not so much power 
of delay as to clog the machinery of government, or dispose 
that Chamber to embark on controversies for the sake of 
asserting its own power” (a). 

As to the functions appropriate to a Second Chamber, 
the conference agreed on the following points: — 

“ (1) The examination and revision of bills brought from 
the House of Commons, a function which has become more 
needed since, on many occasions, during the last thirty 
years, the House of Commons has been obliged to act under 
special rules limiting debate. 

“ (2) The initiation of bills dealing with subjects of a 
comparatively non-controversial character which may have 
an easier passage through the House of Commons if they 
have been fully discussed and put into a well-considered 
shape before being submitted to it. 

“ (3) The interposition of so much delay (and no more) 
in the passing of a bill into law as may be needed to enable 
the opinion of the nation to be adequately expressed upon 
it. This would be specially needed as regards bills which 
affect the fundamentals of the constitution or introduce new 
principles of legislation, or which raise issues whereon the 
opinion of the country may appear to be almost equally 
divided. 

“ (4) Full and free discussion of large and important 
questions, such as those of foreign policy, at moments when 
the House of Commons may happen to be so much occupied 
that it cannot find sufficient time for them. Such discus- 
sions may often be all the more useful if conducted in an 
assembly where debates and divisions do not involve the 
fate of the executive government ” ( b ). 

As to the elements that ought to find a place in the 
Second Chamber, it was agreed that persons of experience 
in various forms of public work, those who possess special 
knowledge of important departments of the national life 
and of imperial questions, and persons who are not extreme 
partisans, would be desirable members (c). 


(а) Pari. Papers (1918), Cd. 9038, p. 3. 

(б) Ibid., p. 4. 

(c) Ibid., pp. 4, 5. 
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Concerning the position which the Second Chamber 
ought to hold in our constitutional system, the following 
conclusions were submitted: ** It was agreed that a Second 
Chamber ought not to have equal powers with the House 
of Commons, nor aim at becoming a rival of that assembly. 
In particular, it should not have the power of making or 
unmaking ministries, or enjoy equal rights in dealing with 
finance. . . . All precautions that could be taken ought to 
be taken to secure that in a reformed Second Chamber no 
one set of political opinions should be likely to have 
a marked and permanent predominance, and that the 
Chamber should be so composed as not to incur the charge 
of habitually acting under the influence of party motives. 

“ The Second Chamber should aim at ascertaining the 
mind and views of the nation as a whole, and should recog- 
nise its full responsibility to the people, not setting itself to 
oppose the people’s will, but only to comprehend and give 
effect to that will when adequately expressed. 

“It should possess that moral authority which an assembly 
derives not only from the fact that its members have been 
specially chosen to discharge important public duties but 
also from their personal eminence, from their acknowledged 
capacity to serve the nation, and from the confidence which 
their characters and careers are fitted to inspire. ... So 
far as is possible a continuity should be preserved between 
the ancient House of Lords and the new Second Chamber, 
the best traditions of the former being handed on to the 
new body, so as to enhance its dignity, and make a seat in 
it an object of legitimate ambition. . . (d). 

The above fundamental principles secured the unanimous 
agreement of the conference, as they will no doubt com- 
mand general assent. But the question of the composition 
of the Second Chamber was found to be placed on more 
difficult and debatable ground. The desiderata dictated 
bv the preliminary considerations were first that a certain 
portion of the new body should be taken from the existing 
peerage, and secondly that the large majority of the 
members should be so chosen as to enjoy popular authority. 
The idea of an election on the basis of a property qualifica- 
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(d) Pari. Papera (1918), Cd. 9038. p. 5. 
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tion — either for electors or elected — was rejected; as also 
was the proposal to take persons chosen from certain 
prescribed categories. In order to make the popular 
element predominant, five alternative methods of composi- 
tion were examined: (a) nomination, (b) direct election, 
(c) election l>v local authorities, (cl) selection by a joint 
standing committee of both Houses, (e) election by the 
House of Commons (e). The method recommended is that 
the Second Chamber should consist of two sections: (a) 24G 
persons elected by panels of members of the House of 
Commons distributed in certain territorial areas, the period 
of tenure to lie twelve years (one-third to retire every 
four years); (b) eighty-one persons elected by a joint 
standing committee of both Houses, tenure and retirement 
as in the preceding section (/). Further, the lord chan- 
cellor, ex-lord chancellors, and the law lords appointed 
under the Appellate Jurisdiction Acts should be members 
c.r officio if the new Second Chamber is to discharge the 
judicial functions hitherto discharged by the House of 
Lords (//). The remainder of the report contains general 
recommendations relating to the first constitution of the 
new Chamber, and deals with the powers in respect of 
financial bills and the adjustment of differences between 
the two Houses (//). The scheme never matured and no 
further definite proposals have been made towards the 
reconstruction of the Second Chamber. 


III. The House of Commons. 

Like the House of Lords, the House of Commons has also 
undergone very important changes in its numbers, its com- 
position, and its political influence. In the reign of 
Edward I. the number of representatives of the commons 
varied considerably. A full parliament might contain 
T4 knights of the shire (2 from eacli of the 37 counties 
excluding the palatinates of Chester and Durham), and 


<e> Pari. Papers (1918), Cd. 9038, pp. 6-9. 
(/) Ibid., p. 11. 

(J7) Ibid., p. 12. 

(h) Ibid., pp. 12 seq. 
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about 200 citizens ami burgesses. Tinier Edward III. 
and his three immediate successors the number of the 
burgesses was about 180, fluctuating in dilVerent parliaments 
according to the negligence or partiality of the sherills in 
omitting places which had formerly returned members. 
New boroughs, however, either on account ot their growing 
importance or to increase the authority of the crown in 
the Lower House, were from time to time summoned to 
return representatives, and at the accession of llenrv A III. 
we find 111 cities and boroughs (all of which retained the 
privilege down to the Reform Act of 1822) represented in 
parliament by 224 citizens and burgesses. In this reign 
the number of members was considerably increased by the 
addition of representatives for Wales, and the Tudor 
sovereigns pursued the policy of creating insignificant 
boroughs (/') with the object of extending the influence 
of the crown in the House of Commons (j). Between the 
reigns of Henry VIII. and Charles II., no less than ISO 
members were added to the House by royal charter alone (/•). 
The borough of Newark, which received the parliamentary 
franchise by royal charter under Charles II., was the last 
instance of its kind. The House of Commons took the 
issue of writs into its own hands; and no new borough was 
created in England or Wales until the Reform Act of 1832. 
At the date of the union with Scotland the number of 
members was 513. The Act of Union added forty-five 
representatives of that kingdom; and the Act of Union 
with Ireland in 1800 made a further addition to the nouse 


(i) But among the towns which sent representatives for the first t .me 
during the Tudor period arc Westminster 1545, Peterborough loi7. Maid- 
stone 1553, while Liverpool, which had not been represented since the 
reign of Edward I., was regularly represented from lo4a onwards. See 
tho map. plate 23. in Hist. Atlas of Modern Europe, ed. R. L. Poole. 

( {k) S . M^y,’ Const. Hist., i. 329, citing Glanvillcs Reports, cn. In the 
reign of James I. the commons, out of favour to popular rights, resolved 
that every town which had at any time returned members to P ar,,am ^ 
was entitled to a writ as a matter of course; and by virtue of Ibis 
resolution fifteen boroughs regained the parliamentary franch,se 
James I. and Charles I. In 1G73 the County Palatine and City of 
Durham were for the first time admitted to the franchise by Act 25 
Car II. c. 9; and about the same time a royal charter «as granted to 
Newark, enabling it to return two burgesses to parliament. Hallam, 
Const. Hist., iii. 39. 
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of 100 Irish members. The proportional representation of 
the three kingdoms has since been a little varied, Scotland 
having seventy-two members, and Ireland 103; but the 
s total number of members has remained nearly the same (l). 

For some time after its establishment, the representative 
system, though never aiming at theoretical perfection, had 
Delects Of been practically efficient. The knights of the shire and 
sen tat fve* the burgesses who sat in the parliaments of the thirteenth 

system. a nd fourteenth centuries really did represent the wishes of 

the great majority of the free inhabitants of the counties 
and boroughs by whom they were elected. But from the end 
of the fourteenth century to the passing of the Reform Act, 
in 1832, the House of Commons, as it gained in numbers 
lost more and more in real representative character. The 
inequalities in the representation which in course of time 
naturally grew up, through the simultaneous decay of 
ancient towns and rise into commercial importance of what 
had been once mere agricultural villages, were allowed 
to go on unheeded. Many new boroughs were, indeed, 
\ . as we have seen, enfranchised bv royal charter between 
the reign of Henry VIII. and Charles II.; but they were 
' • for the most part places of no special importance or size, 

and were, in many instances, endowed with the privilege 
of returning members to parliament for the express 
purpose of adding, as nomination boroughs, to the power 
of the crown in the House of Commons. In 1653, 
Cromwell made a statesmanlike effort to remedy the 
evil by disfranchising many small boroughs, giving 
members to Manchester, Leeds, and Halifax, and increas- 
1 ing the number of county members; but his reforms, 
though characterised by Clarendon as a “ warrantable 
alteration, and fit to be made in better times,” were 
x cancelled at the Restoration; and thenceforth, until 
' the reign of George III., there was no further attempt to 
, ... . ' check the ever-growing abuses of the representative system. 


(!) The Redistribution of Seats Act of 1885 made a new division of 
the United Kingdom into county and borough constituencies, aod raised 
the number of members of parliament to 670, giving to England six and to 
Scotland twelve additional representatives. By the Representation of the 
People Act, 1918, the number of members was further increased to 707. 
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That system had become thoroughly venal and corrupt. 

Most of the English boroughs — with a suffrage generally 

restricted to close corporations or to those bodies and their 

nominees, the freemen (;/i) — might be roughly divided into 

those which were sold by their “ patrons,” the great 

territorial proprietors, and those which sold themselves. 

Of the remainder, while many were under the influence of 

the crown, and obediently returned the crown’s nominees, 

others were owned by patrons who exercised their powers of 

nomination honestly and conscientiously, and did a service 

• • 

to the country by introducing into the House of Commons 
young men of ability and promise, who, lacking money or 
connections, could not otherwise have found a seat. But 
the great majority of the boroughs were venal. Both the 
crown and the ministers of the day, either acting in unison, 
or, as was frequently the case under George III., in 
opposition to one another, bought seats alike of patrons and 
constituencies — titles, pensions, or hard cash satisfying the 
varj'ing wants of all. The market for seats was further 
enlarged and their price enhanced by the competition of 
rich traders, more especially of the “ nabobs,” who had 
returned from the Indies with immense fortunes, and who 
anxiously sought entrance into the House of Commons 
as the avenue to social distinction or extended commercial 
advantage. The published correspondence and memoirs of 
men of the time attest the wholesale and unblushing bribery 
and barter of boroughs which prevailed. A few typical 
instances will serve as illustrations. In 1767, the borough 
of Ludgershall was sold by its proprietor, George Selwyn, 
for £9,000 (n). In 1807, £10,000 was offered for the two 
seats of Westbury, but was refused as inadequate by the 
trustees for the creditor of the late proprietor, Lord 
Abingdon ( o). Sales by patrons were generally passed 
over without animadversion, but some of the attempts of 
corporations or constituencies to sell the seats at their 
disposal excited occasional indignation, and received a mild 
measure of punishment. In 1768, the corporation of Oxford 
took advantage of the ge neral election to demand of the 

(m) Supra, pp. 309 seq. 

(n) Letters of Lord Chesterfield to his Son, iv. 269. 

(o) Life of Sir Samuel Romilly, ii. 200. 
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sitting members, Sir Thomas Stapleton and the Hon. Robert 
Lee, as the consideration for returning them again, the sum 
of £5,670, which was required to pay off the municipal 
debts. The request was not only refused, but reported to 
the House of Commons, who committed the mayor and 
ten of the aldermen to Newgate, whence 'they were soon 
discharged after a reprimand from the Speaker. But with 
a sturdy determination to pay the corporation debts out of 
any other pockets rather than their own, the worthy mayor 
and aldermen, while still in Newgate, completed a sale of 
the two seats, already partly negotiated, to the Duke of 
Marlborough and the Earl of Abingdon; while the town 
clerk carried off the corporation books so as to prevent any 
evidence of the transaction from becoming public (p). But 
perhaps the political morality of the times may be best 
exemplified by the borough of Sudbury, which without 
any hesitation or attempt at decent disguise, shamelessly 
advertised itself for sale to the highest bidder (g). 

In the larger boroughs and seaports the government not 
only had recourse to money bribes, but ensured the return 
of their candidates by the wholesale distribution of appoint- 
ments in the customs and excise. In 1782, when Lord 
Rockingham carried a measure for the disfranchisement of 
revenue officers, no less than 11,500 were found to be 
electors, and seventy elections were said to depend mainly 
on their votes (r). 

The county constituencies of forty-shilling freeholders, 
although limited and unequal, were less corrupt and more 
independent than the voters in boroughs; but they were 
practically at the disposal of the great nobles and local 
landowners. Their exclusive possession by the territorial 
aristocracy was further protected by the enormous expense 
of a contest, which, in one instance, that of Yorkshire, in 

(p) Pari. Hist., xvi. 397-402; Horace Walpole, Memoirs of Geo. HI., 
iii. 153; May, Const. Hist., i. 338. 

(q) Horace Walpole, Mem. of the Reign of Geo. III., i. 42. 

«r) Pari. Hist., xxiii. 101. Lord Rockingham said, in one borough 
having 500 voters. 120 had been appointed to places under government, 
through the influence of one of their number who happened to be a 
friend of the first lord of the treasury. Ibid. The electoral disabilities 
of revenue officers, no longer necessary in the large constituencies created 

by the Reform Act of 1867, were removed by 31 tc 32 Viet. c. 73, and 37 & 38 
Viet. c. 22. 
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1807, amounted to no less a sum than £‘200,000, as the 
joint expenses of two rival candidates. Lord Milton and 
Mr. Lascelles (s). 

The representation of the Scottish counties and boroughs 
was in even a worse condition than the English. In every 
borougli in Scotland the franchise was vested in a self- 
elected corporation; while the county franchise belonged 
exclusively to the owners of feudal ** superiorities, ol the 
annual value of £400, who were not necessarily either land- 
owners or residents in their counties. A\ it h a population 
of over 2,000.000, the total number of Scottish county 
electors in 1823 was under 3,000; one county, Cromarty, 
having only nine. It was stated by the lord advocate in 
1831. that at an election, then within living memory, for 
the county of Bute, which had not more than twenty-one 
electors, of whom but one was resident, that resident, 
together with the sheriff and the returning officer, consti- 
tuted the meeting; and having taken the chair, moved and 
seconded his own nomination, put the question to the vote, 
and elected himself (f). 

In Ireland, most of the boroughs, from causes similar to Irish repre 
those which affected the boroughs of England and Scotland, 
were equally subject to the patronage of noblemen and 
landowners/ The counties possessed, indeed, a compara- 
tively popular franchise; the electorate was composed of 
the forty-shilling freeholders, whose numbers had been 
multiplied alike by the action of the Irish land laws and 
of the protestant landowners who favoured sub-division 
with a view to extending their political influence. But, 
though relatively far more numerous than the English 
countv electors, the Irish peasant proprietors were also far 
less independent; so that the union with Great Britain in 
1801 served only to add to the united parliament a further 
mass of nominee members (u). 

( g ) May, Const. Hist., i. 355. n. 2. For the whole subject see ibid., i. 

327 354' ^Porritt, The Uniformed House of Commons, vol. l. passim , 

Namier,' The Structure of Politics at the accession of George III. <2 vols. 

^Hansard, vii. 529; May, Const Hist i. 358. 

\n) Wakefield. Statistical and Pol.t.cal Account of Ireland ... 299. 

Oldfield. Representative Hist., vi. 209 seq.; May. Const Hist.. 
see also Porritt, The Unreformed House of Commons, vol. .... passim. 
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Bribery of 
members. 


In 1793, when the members of the House of Commons 
numbered 558, a majority of 354 was nominally returned 
by “less than 15,000 electors,” but in reality on the 
nomination or recommendation of the government and 197 
private patrons (x). The union with Ireland in 1801 added 
100 members to the House, of whom seventy-one were 
nominated by fifty-six individuals. In 1816, Dr. Oldfield, 
in his “ Representative History,” gave elaborate details 
showing that, of the 658 members, 487 were then returned 
by the nomination of the government or private patrons ( y ). 
"Well might the younger Pitt exclaim: “This House is 
not the representative of the people of Great Britain; it is 
the representative of nominal boroughs, of ruined and 
exterminated towns, of noble families, of wealthy indi- 
viduals, of foreign potentates.” 

A House of Commons thus tainted at its source was 
peculiarly open to the attacks of political corruption. 
George III. personally examined the voting list, and 
awarded honours, places, and pensions, or took means to 
signify his displeasure, in accordance with the votes of 
individual members. The great number of valuable 
appointments tenable by members of parliament operated 
like prizes in a lottery. “ An interested man,” said Lord 
Rockingham, “ purchases a seat upon the same principle 
as a person buys a lottery-ticket ” (z). But direct gifts of 
money to members were also freely resorted to by the 
ministers. Commenced under Charles II., and continued 
under William III., this method of “ managing the House 
of Commons ” was reduced to a system during the long 
tenure of office by Sir Robert Walpole. It continued to 
flourish during the remainder of George II. 's reign, and 
under George III. was not only adopted and expanded 
by Lord Bute, but received a new and most pernicious 
development in the form of issuing public loans and 
lotteries on extravagantly easy terms, and rewarding the 
supporters of the government by a distribution of the 
shares, which they were able to sell at once at a high 

(x) Annual Register for 1793. App. to Chronicle, pp. 83-99. 

(y) Oldfield’s Representative Hist., vi. 285-300, cited by May, Const. 
Hist., i. 362. 

(z) Earl of Albemarle's Rockingham Memoirs, ii. 399. 
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premium (</). In order to carry tin* preliminaries til I lie 
Peace of Paris in December, 1762, an olliee was publicly 
opened at the treasury for tlie bribery of members, and the 
sum of £25,000 was afterwards stated by the secretary of 
the treasury to have been expended in a single day in 
bribes, descending so low as a i‘200 bank-bill (b). 


The glaring defects of the representative system— the 
decayed and rotten boroughs the private property of 
noblemen, the close corporations openly selling the seats 
at their disposal to members who in turn sold their own 
parliamentary votes, and the existence of great manufac- 
turing cities distinguished by their wealth, industry, 
and intelligence, and yet possessing no right of sending 
representatives to parliament — led Lord Chatham as early 
as 1766 to advocate parliamentary reform. “ Before 
the end of this century/' lie remarked to the Earl of 
Buchan, “ either the parliament will reform itself from 
within, or be reformed with a vengeance from without. 
In the House he denounced the borough representation as 
“ the rotten part of our constitution. It cannot continue 
a century; if it does not drop, it must be amputated c). 
Ten years later, in 1776, the notorious John Wilkes intro- 
duced a comprehensive scheme of reform in a bill 
to give additional members to the metropolis and to Middle- 
sex, Yorkshire, and other large counties; to disfranchise 


1 ‘arliamen- 
tury reform 
advocated 
l»y Lord 
Chatham in 
1706 . 


Wilkes’ 
scheme of 
reform, 177G. 


(a) Pari. Hist.. xv. 1305; Lord Mahon. Hiat. of Eng., v. 20; Lecky, 

Horace Wafpole.Meinoira of Ge. m L 

/T^HoutV^rd: .one, Wji «-"* * 

without any sense, on either s.de. of November 26 . 1763 . 

Honoured Sir, I am very »ucl > *%*£*? 

converse you ‘h's mormng mdulged ^ ^ th# Bincerity o( mv words 
lucrative advantage I the “ of my disposition) I return enclosed 

(pardon, Sir, the perhaps over n J £ anners wou i d not permit 

the bill for mo8t obligcd and most 

my refusal of it, when tendered y y .. gAyE AND Sele 

obedient se 7 ant. ee want. - g* - ZtiSZ 

Z°\°LtrZZ^L7o:.-- Grenville Correspondence, hi. MM*. 

^cTD^tes'ofthelddress'. Jan. i?*: Pari. His... xvi. 100; xvii. 223; 
May, Const. Hist., i. 394. 
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the rotten boroughs and add the electors to the county 
constituency; and lastty, to enfranchise Manchester, Leeds, 
Sheffield, Birmingham, and “other rich populous trading 
towns.” “ His scheme, indeed,” remarks Sir Erskine May, 
“comprised all the leading principles of parliamentary 
reform which were advocated for the next fifty years 
without success, and have been sanctioned within our own 
time ” (//). After some further abortive attempts at reform 
— of which t he most noteworthy, on account of its extreme 
radicalism, was that of the Duke of Richmond, who in 
1780 introduced a bill to establish annual parliaments, 
universal suffrage, and equal electoral districts — the subject 
Pitt’s ftdvo- was taken up bv the younger Pitt in 1782 and 1783. On 

cftcy of May 1TS2, when chancellor of the exchequer in Lord 

1782 - 85 . Rockingham’s administration, Pitt moved for the appoint- 
ment of a committee to inquire into the state of the 

representation. But the motion was rejected bv 161 votes to 
Ml. Exactly a year later, on May 7, 1783, being then in 
opposition to the coalition ministry, he submitted three 
resolutions affirming (1) the necessity of preventing bribery 
and expense at elections; (2) the expediency of disfran- 
chising any borough whenever the majority of its voters 
should he convicted of corruption, and of transferring the 
unbribed minority to the county constituency; and (3) the 
desirability of increasing the number of county and metro- 
politan members. These resolutions were, however, nega- 
tived by 293 votes to 149 (c). Two years later, when prime 
minister, Pitt again brought forward the question, this 
time by moving, on April 18, 1785, for leave to introduce a 
bill “ to amend the representation of the people of England 
in parliament.” He proposed the disfranchisement of 
thirty-six decayed boroughs, and the transfer of their 
seventy-two members to the counties and the capital — 
the county constituencies being at the same time enlarged 
by the admission of copyholders. The seats of four othei 
small boroughs were to be obtained by purchase and 
bestowed upon populous towns; while ten close corporations 
were to be similarly induced to surrender their exclusive 

(d) Const. Hist., i. 394. 

{e) Annual Reg., 1782, Hist., p. 181; 1783, Hist., p. 176. 
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rights for the benefit of their fellow townsmen. '11k* hill 
was, however, purely permissive in character. No boroughs 
were to be disfranchised unless with the consent of the 
proprietors: and as compensation to them the sum ot 
,£1,000,000 was to be immediately set aside to accumulate 
at compound interest until it should heroine an irresistible 
bait (/). This extraordinary proposal, which would have 
committed the state to the recognition of a saleable property 
in borough constituencies, was admitted by its author 
to be “a tender part.” yet, in his opinion, “a necessary 
evil, if any reform was to take place.” But the time was 
not yet ripe for parliamentary reform. The House of 
Commons being indifferent to it, the public generally 
apathetic, and George III. distinctly adverse (//), Pitt’s 
Reform Bill was negatived by a majority of seventy-four. 
The matter was now allowed to drop, and the terror caused 
by the outbreak of the French Revolution some years later 
rendered all efforts at reform fruitless. 

After the conclusion of the war in 1815 the question of 
reform was revived. Thenceforward it was again and again 
brought before parliament by Sir Francis Burdett, Lord 
John Russell, and others, until at length, under the whig 
ministry of Lord Grey (who had advocated the cause ol 
reform for forty years), the Reform bill, after defeats in 
both Houses of Parliament, a dissolution, the resignation 
and recall of the ministry, and threatened creation of peers 
by the king (/i), was passed amidst the greatest popular 

excitement, and became an Act on Jun ® 7 > „ . , 

By this statute— “ the Great Charter of 1832, as it has 
been deservedly called-fifty-six nomination or rotten 
boroughs with less than 2,000 inhabitants, and returning 
111 members, were swept away. Thirty boroughs, having 


of 


(/) Annual Bag., 1784-1785. p. 189 and Spencer Walpole. Hie. 

early engaged himself in this measure. Tomline, Life V 

ii. 40. 

( h ) Supra, p. 682. 
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Scottish Re- 
form Act, 
1832. 


Irish Reform 
Act, 1832. 


less than 4,000 inhabitants, lost each a member, and 
two more were taken from Weymouth and Melcombe Regis. 
In this way 143 seats were obtained for distribution among 
the towns and counties requiring additional representation. 
Forty-three new boroughs were created, twenty-two of 
which, including metropolitan districts, received the privi- 
lege of returning two members, and twenty-one one member 
each. The number of county members for England and 
Wales was increased from 94 to 159, the larger counties 
being divided, and a third member being assigned 
to other important county constituencies. All narrow 
rights of election were set aside in boroughs, and a £10 
householder qualification (subject to conditions as to resi- 
dence and payment of rates) was established instead, while 
the county franchise was extended by the addition to 
the old forty-shilling freeholders of copyholders and 
leaseholders for terms of years, and of tenants-at-will 
paying a rent of £50 a year (7e). 

In the same session Reform Acts were passed for Scotland 
and Ireland. The number of Scottish representatives, 
fixed by the Act of Union at fortv-five, was increased to 
fifty-three, of whom thirty were assigned to counties and 
twenty-three to cities and burghs. The county franchise 
was extended to all owners of “ lands, houses, feu duties, 
or other heritable subjects, ” of the yearly value of £10, 
and to certain classes of leaseholders, and the burgh 
franchise to all £10 householders (Z). 

In Ireland several rotten boroughs had been disfranchised 
at the time of the union : the right of election was now 
taken away from borough corporations, and vested in £10 
householders. The qualification for the county franchise 
had been raised from 40s. to £10 freeholds by a measure (ra) 
passed at the same time as the Roman Catholic Emancipation 
Act in 1829, and intended as a protection against the 
influence of the Roman catholic priests and agitators, 
who had ousted the protestant landlords of their political 
influence over the poorer freeholders. By the present Act 
large additions were made to the county constituencies 

(fc) 2 A 3 Will. IV. c. 45. 

(1) Ibid., c. 65. 

<m) 10 Geo. IV. c. 8. Repealed by Statute Law Revision Act, 1873. 
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bv the inclusion of certain classes of leaseholders and of 
£10 copyholders. The number of Irish representatives, fixed 
by the Act of Union at 100, was increased to 100 («). 

By the lief oral Act of I SOT, passed by Lord Derby's 
conservative ministry, a further extension of the electoral 
franchise in England and Wales was introduced scarcely 
less important than that conceded by the lleforin Act of 
1832. 

The borough franchise was extended to all householders 
(subject to one year’s residence and payment of poor rates) 
as well as to lodgers occupying lodgings of the annual value 
of £10 (o). The county occupation franchise was reduced 
to £12. Eleven boroughs were disfranchised and thirty- 
five which had previously returned two members now 
returned only one. Twenty-five of the seats thus made 
available were transferred to English counties; eleven new 
boroughs were created and an additional seat was given to 
six large towns (p). 

In the following year Reform Acts were passed for 
Scotland and Ireland, similar to the English Act in 
principle, but differing from it in many of their details. 
In the Scottish counties the ownership franchise was reduced 
to “lands and heritages” of the yearly value of £5; and 
a £14 occupation franchise was established. The Scottish 
boroughs received a household and a lodger franchise. In 
Ireland no change was made in the county constituencies, 
but the borough franchise was further reduced to a £4 
rating occupation (31 & 32 Viet. c. 48; 31 & 32 Viet. 

c - 49) * , , . . , 

By the Reform Act of 1867 a perfectly new principle, 

that of the representation of minorities, was introduced, 
in a tentative and partial manner, into the represen- 
tative system. This principle had been embodied in 
Lord John Russell’s abortive Reform bill of 1854, which 


/ j 2 & 3 Will IV. c. 88. In 1850 the Irish borough franchise was 
extended to householders rated at £8, and the qualification required for the 
county franchise was also lowered, J»uto*nd«dc the owners of freeholds 
rated at £5 and occupiers rated at £12 (13 & 14 Viet. c. 69). 

(o) Supra, p. 312: 

(p) 30 & 31 Viet. c. 102. 

45 

e.c.ii. 
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The Reform 
Acts of 1MS4 
amt 1885. 


Franchise 
and electoral 
reform. 


proposed to assign three members to certain counties, and 
other large places, the electors of which were to be entitled 
to vote for two only out of the three. Tho city of Man- 
chester, and the boroughs of Liverpool, Birmingham, and 
Leeds, were now each empowered to return three members 
to parliament; and it was declared (sections 8, 9) that at a 
contested election for any county or borough represented 
by three members, no person should vote for more than two 
candidates, nor in the city of London, which had four 
members, for more than three candidates. 

The Representation of the People Act of 1884 (48 Viet, 
c. 3), by assimilating the county to the borough franchise, 
gave the vote to rural labourers and to a large number of 
industrial workers, especially miners, who lived outside 
the limits of a parliamentary borough. The result was to 
increase the electorate by some two million voters, and a 
redistribution of seats was accordingly necessary. A 
measure to effect this was therfore introduced in the next 
year (The Redistribution of Seats Act, 1885, 48 & 49 Viet, 
c. 23). The old system of two-member constituencies was 
abandoned; only twenty-two towns and the Universities of 
Oxford and Cambridge continued to return two members. 
The other boroughs and the counties were divided into 
single-member constituencies. The smaller boroughs were 
left with a single member, the larger were divided into 
three or more separate constituencies. Similarly the 
counties were divided into single-member divisions. 

Since the passing of the Reform Acts of 1884 and 1885 
there have been increasing demands for further franchise 
and electoral reforms — the most important of which being 
the enfranchisement of women. In 1916 it was agreed 
to set up a conference, presided over by the Speaker, 
composed of thirty members of both Houses, representing 
the various shades of political opinion in parliament and 
in the country at large, to consider the question of parlia- 
mentary reform. The scheme proposed by this body was 
afterwards almost entirely accepted by the legislature and 
embodied in the Representation of the People Act, 1918 
(8 Geo. 5, c. 64). 



mu st: of commons. 


707 


The changes introduced by this new Uelnrin Art were 
conspicuous as much for their drastic character as for their 
significance. By the great Act of 1ST2 many seats were 
surrendered and redistributed, but the number of members 
remained unchanged at (j">8; franchise modifications were 
made whereby some 455,000 persons received the vote. The 
Act of 1807 made further changes, disfranchising a 
number of boroughs and redistributing the scats, hut 
leaving the total number of members in the House of 
Commons the same as before, and bv extending the 
franchise to artisans and labourers in the towns about 
1,080,000 voters were added to the register. The Acts of 
1884-5 brought a further 2,000,000 electors (of whom the 
majority were agricultural labourers), and did much to 
establish equality in regard to electoral areas; the number 
of members was then increased from 058 to 070 ( ij ). Ihe 
Act of 1918 added about 8,000.000 electors to the register, 


<»/) The followin'* tabular stalcincut, compiled from the Parliamentary 
Return issued in 1910, shows the total number of electors then on the 
Parliamentary Register in the United Kingdom. 

Electors of the United Kingdom. 



Electors. 

Copulation. 

England ^ 

Wales / 

6.221.722 

30.169,150 

Scotland 

785.208 

4.929.251 

Ireland 

698,767 

4.371,103 

Total 

7,705,717 

45,469.564 


In 1808, prior to the operation oi me Z.. ' ” ... 

number of electors, in boroughs and counties, of the United Kingdom, did 

mot exceed 1,370,793. f n 

After the Redistribution of Seels Act. 1885, the House of Commons 
consisted of 670 members, returned as follows by the four divisions of the 
CJnited Kingdom : 

England (46S seats). Scotland (72 seats). 

London, 62. ® oro "? h *- ®'- 

Boroughs. 164. Counties .39 

Counties, 234. Dmvers.t.es, 2. 

Universities, 5. ... x 

Wales (30 seats). ,10 , 3 

Boroughs, 11. Boroughs, 1.6. 

Counties. 19. Count.es, 85. 

Universities, 2. 




^ot! col: 
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Equal Fran- 
chise Act, 
1928. 
Qunlificati 
of electors. 


Women. 


and extended the franchise to women, thus making the 
number of the electorate about 10,000,000. 

The main subjects of this new enactment are the qualifica- 
tion of electors, the registration of electors, the method 
and cost of elections, and the redistribution of seats. This 
Act itself was subjected to important changes by the 
Representation of the People (Equal Franchise) Act of 
1928. 

With regard to the franchise, instead of the seven 
alternative qualifications, there are henceforth to be three, 
namely, in respect of (a) residence, (b) occupation of 
business premises, (c) the possession of a university degree 
(or, in the case of women, its equivalent). The ownership 
qualification is abolished, and plural voting along with it, 
save in a very limited form. In future no man may vote 
at a general election in more than two constituencies, one 
by reason of his residence, and a second either for the 
constituency in which he carries on his business or for his 
university. The qualifying period was fixed by the Act 
of 1918 at six months, but the law as it stands at present 
requires that a person must be living in the constituency 
on June 1, and must have resided there for at least thirty 
days at the time of registration. Further, lie must have 
lived during the preceding three months cither in the 
constituency itself, or in the same parliamentary county 
or borough, or in a county or borough adjacent to that in 
which the constituency is situated. 

As has been pointed out, the most remarkable innovation 
is the extension of the franchise to women ; but under the 
Act of 1918 the basis of their qualification was different 
from that of men. A woman was entitled to vote if she 
had attained the age of thirty, and was not subject to any 
legal incapacity, and was qualified as a local government 
elector— that is, if she was a ratepayer or the occupant of 
unfurnished lodgings, or the wife of a man so qualified; 
also in respect of a university qualification. The 
Act of 1928, however, placed women on the same footing 
as men in respect of the franchise ( 77 ). 

tqq) As a result women are now in a numerical superiority over men 
voters. The total figures according to the new register (May, 1929) are : 
Men. 11,667,380; women, 13,225,156. 
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The former disqualification on the ground of receipt of 
poor relief is removed. The old disqualifications through 
legal incapacity remain- that is, those applying to peers, 
infants, aliens, felons, convicts, idiots, lunatics, persons 
found guilty of corrupt and illegal practices, and persons 
disqualified for non-payment of rates. 

A redistribution of seats was effected, chiefly on the 
ground of population, the unit being one seat for every 
70,000 inhabitants, though in exceptional cases the com- 
missioners were empowered to depart from this standard 
of division. Great Britain thus was allotted C02 members 
instead of 557, whilst the total number was increased 
from G70 to 707. The universities of Oxford and Cambridge 
return two members each, those of London and Wales one 
each, iin» Universities of Manchester, Liverpool, Leeds 
Sheffield, Birmingham, and Bristol two members elected 
jointly, and the combined Scottish Universities three 
members elected jointly (r). In the case of Ireland, 
redistribution was effected by a separate Act W, the 
standard unit of population was taken as 43,000, and 
the number of members was increased from 1CM to . 1 W. 
But by the Irish Free State (Agreement) Act, 19 — , ^ as 

enacted that 41 no writ shall bo issued after the passing 
of this Act for the election of a member to serve in the 
Commons House of Parliament for a constituency m 
Ireland other than a constituency m Northern Intend. 
Irish representation was therefore reduced to the thirteen 
representatives from Northern Ireland (t). 

Since the Reform Act of 1832 the attention of parliament 

has been continually directed to the suppression of bnW 

and intimidation at elections. The “^^B o A t by 
pose culminated in 1872 in the passing of the B ; 

which the open nomination of candidates on the 'bust, gs 
was abolished, and voting by secret ballot at both pari 
meatary and municipal elections was substituted for 
old English system of open voting («) 


„) The principle of proportional «pre,en.a.ion is applied to univer.ity 

ZZ&ZSk * * • - ">• 

U0 85° 4*86' Viet? 6 ®. 33. The univereitiea were excepted. 
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Summons, 
duration, and 
intermission 
of parliament. 


The Parlia- 
ment of 1399 


Convention 
Parliament 
in 1660. 


Convention 
Parliament 
of 1CS8. 


The duration and intermission of parliament have been- 
the subject of important legislative enactments in the 
period since the Revolution. By the ancient legal doctrine 
of the constitution, parliament can only be summoned by 
the king’s writ; when summoned its duration was formerly 
limited by the king’s pleasure alone; and on the death 
of the king who summoned it, it was held to be ipso faclo 
dissolved. The parliament which deposed Richard TI. 
in 1399 was held, by a logical deduction of the consti- 
tutional lawyers of that day, to have ceased to exist when 
Richard ceased to be king; but as it was not convenient 
for Henry IV. to summon a new parliament, an expedient 
was devised by which, under a transparent legal fiction, 
t ho same members who had deposed Richard were 
assembled again in parliament under Henry’s writs. 
Nearly three centuries later the Convention Parliament 
which restored Charles II. was looked on as of doubtful 
validity because not summoned by the king’s writ. The 
Convention acted indeed as a parliament, and even passed 
an Act declaring itself to be the two Houses of Parliament, 

“ notwithstanding any want of the king’s majesty’s writ of 
summons,” and “ as if his majesty had been present in 
person at t ho assembling and commencement of the present 
Parliament ” (.r) : but it was deemed needful, or at all events 
prudent, that ail its Acts should be confirmed by the 
succeeding parliament summoned in due form. At the 
Revolution of 1(188 legal subtleties, though still potent, 
were treated with greater boldness and common sense. 
The Convention Parliament which deposed James II. and 
elected William and Mary, passed an Act indeed, like the 
Convention of 1GG0, declaring itself to be a legal parlia- 
ment, notwithstanding any defect of form in its summons 
or otherwise (;/); hut it was no longer thought necessary 
that its Acts should he confirmed by another parliament ( z ). 

Cr) 12 Car. II. c. 1. 

’ll) 1 Will, fc Mary, sess. 1, c. 1. 

<*) ” Each of these differences [in the proceedings of 1399, 16G0, and 
l r *8S| marks a stage in the return to the common-sense doctrine, that, 
convenient as it is in all ordinary times that parliament should be sum- 
moned bv the writ of the sovereign, yet it is not from that summons, but 
from the choice of the people, that parliament derives its real being, and 
its inherent powers.” Freeman, Growth of Eng. Const., p. 131. 
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We have seen how the king's prerogative of calling 
parliament had been limited under Edward II. and 
Edward III. by statutes requiring annual sessions (//). and 
under Charles I. by the Triennial Ac t, passed by the Long 
Parliament in 1041 (/>). This Act was repealed, in 1GG4, 
by the 44 Pensionary Parliament ” of Charles II. (which 
was prolonged for nearly eighteen years), but it was at 
the same time provided by the repealing statute '* that 
parliament should not be interrupted or discontinued above 
three years at the most” (c) ; and the Bill of Bights 
declared in Oc tober, 1089, that “ parliaments ought to be 
held frequently” (</). In 1092 a bill for establishing 
triennial parliaments was introduced in the House of Lords 
and passed both Houses; but William refused his assent. 
It was reintroduced in 1693 but was rejected by the 
commons. A similar bill, however, was introduced in the 
following year and became the Triennial Act of William 
and Mary, in December, 1094. It provided that a new 
parliament should he called within three years after the 
dissolution of a former one, and the utmost extent of 
time that any parliament should be allowed to sit was 
limited to three vears (e). This continued to he the law 
for two-and-twenty years. But after the suppression of tlio 
Rebellion in 1715, the whig ministry of George I., still 
apprehensive of the machinations of the Jacobites and 
fearful lest a general election should endanger the stability 
of the new dynasty, introduced and carried the Septennial 
Act of 1716, which extended the period of parliamentary 
duration to seven years (/). It is remarkable that the 
bill, although specially affecting the constitution of the 
Commons’ House, was introduced in the House of Lords, 
its proposer being William, second Duke of Devonshire 
whose father had been one of the cine promoters of the 
Triennial Act of 1694. By passing the bill without a 
dissolution, parliament not only provided for the future 
but extended the d uration of the existing House_oJ 

(а) Supra, p. 236. 

(б) Supra, pp. 535 seq. 

(c) 16 Car. II. c. 1. 

fCvn’l.V^o-, C. 2; Robertson. Docu.cn, s. 138. 

(/) 1 Geo. I. c. 38. 


Ti iciuiiitl 
Acl . Kill. 
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Septennial 
Act, 171G. 
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Commons for four years beyond the time for which it had 
been elected (g). Such a proceeding, though perfectly legal 
— for to the authority of parliament there is no limit — had 
its best justification in the real and pressing danger which 
then menaced the reigning family. The special emergency 
might indeed have been met by a temporary measure; 
but a permanent Act was deemed the safer and more 
const itutional course. Moreover, there was much to be 
urged in favour of a change. “ Ever since the Triennial 
Bill has been enacted,” said Sir Richard Steele, who 
supported the septennial measure in the House of Commons, 
“the nation has been in a series of contentions; the first 
year of a triennial parliament has been spent in vindictive 
decisions and animosities about the late elections; the second 
session had entered into business; . . . the third session 
has languished in the pursuit of what little was intended 
lo he done in the second; and the approach of an ensuing 
election has terrified the members into a servile manage- 
ment, according as their respective principals were dis- 
posed towards the question before them in the House ” ( h ). 
Although the bill was strongly opposed by the torics in 
both Houses, it passed its third reading in the commons 
with a dissentient minority of only 122. Among the most 
important effects of the extension of the natural duration 
of parliaments was a marked increase in the stability 
and power of the House of Commons, and a strengthening 
of the influence of the ministry. Speaker Onslow de- 
clared that the Septennial Act formed “ the era of the 
emancipation of the British House of Commons from its 
former dependence on the crown and the House of 
Lords ” (*). The difference between the position of the 
Lower House under the triennial and septennial systems 
is, indeed, strongly brought out by the fact that in the 
reign of Anne party leaders, like Harley and St. John, 
.loi ned the ranks of the peerage in the very midst of their 
political careers, while under the septennial system Sir 
R obert W alpole designedly confined himself to the House 

‘.7) See Dicey, Law of the Constitution, pp. 42 serj.; " The Septennial 
Act is at once the result and the standing proof " of parliamentary 
sovereignty (p. 46). 

W Q uoted ^ Lord Mahon, Hist, of Eng., i. 305. 

<0 Coxes Life of Sir Robert Walpole, i. 75. 
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of Commons, ami only aorepleil an carliloni from George IT. 
when defeat hail closed his long administration. 

From the reign of George 11. down to the reign of 
Victoria, various attempts have been made at dilVerent An.mpK io 
times to repeal the Septennial Act, and to shorten the 
duration of parliaments. Chatham, in 1771, ‘‘with the .\«t. 
most deliberate and solemn conviction, declared himself 
a convert to triennial parliaments” (/.); and in ! 1S*1!) 

Tennyson D'Eyneourt obtained leave to introduce a 
Triennial bill by a majority of five. But as the operation 
of an extended suffrage brought the House of Commons 
into closer and more sympathetic relations with the mass of 
the people, interest in this question sensibly declined (/). 

There is no principle involved in either of the numbers 
3 or 7. Any restriction on the duration of parliaments is 
but a means to an end — the maintenance of a House of 
Commons fairly representing the wishes of the nation, as 
those wishes periodically change amidst the vicissitudes of 
home and foreign politics. In practice it has been found 
that no parliament is continued longer than six years (#*•); 
and indeed, whatever be the legal limit fixed, the practical 
limit will necessarily be somewhat less, in order that the 
government may retain its freedom of dissolving parliament 
untrammelled, and that the inconvenience of a forced 
dissolution at an untoward moment may be avoided. 


(le) Pari. Hist., xvii. 223. 

(/) ” It is a remarkable illustration of tlie changes that may pass over 
party warfare, that the republican Milton at one time advocated the 
appointment of members for life [in his * Ready and Easy Way to Establish 
a Commonwealth '] ; that the tory party under Walpole and Pelham ad^o- 
cated triennial, and even annual parliaments which afterward, became 
the watchwords of the most extreme radicals; that the wh.gs. takmg c 
stand upon the Septennial Act. contended against the tor,C ' f ® rt J® d gre ^ 
duration of parliament; and that a reform which was demanded La . of 
capital importance by the tories under George I. and George ^.. and b 
the radicals in the succeeding reigns, has at present scarcely a champion 
in England.” Eccky, Hist, of Eng., n. 64. 

(m) Frequent dissolutions have reduced parliaments, at ‘ 

an average duration of three or four years. Sir Samuel Kona.lly ******. ^ 

1818, that out of cloven parliaments of i^'oSfto the vear 18G0 

years. But from the accession of Will.am IV. m 1830 to the year 1HOU. 

there were no , ess than '^paHiS' Sm* 

on^May 1 *!!!, 0 1859, w^uT no°7is*solved' 'till July 6, 1805, exceeding the six 

years’ practical limit by thirty-six days. 
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The Septennial Act remained in force till 1911, when by 
the seventh clause of the Parliament Act ii was enacted 
that " Five years shall be substituted for seven years as_the 
time fixed for the maximum duration of Parliament under 
the Septennial Act, 1715. ” 

The rule that parliament was ipso facto dissolved by the 
death of the sovereign was abrogated in Queen Anne’s 
reign by an enactment that the parliament in being at 
the time of a demise of the crown should continue for 
six months afterwards, unless specially prorogued or 
dissolved by the new sovereign (n). A statute of 
George TII.’s reign further provides, that if the sovereign 
should die in the interval between the dissolution of one 
parliament and the meeting of a new one, the last preceding 
parliament shall ipso facto revive and continue in being, 
unless again dissolved, for six months (o). The six months’ 
limit imposed by the Act of Anne was abolished by a clause 
in the Reform Act of 1807, so that now the continuance of 
a parliament in being at a demise of the crown is in no way 
affected by that event (/>). 

The Revolution established the supremacy of parlia- 
ment in the government of the country; but by the 
time that the House of Commons had become all-powerful 
in the state it was ceasing, as we have seen, to be a 
real and effective representative of the commons of 
England. Corrupt in itself, and the offspring of narrow 
and corrupt constituencies, its necessary power of inflicting 
punishment for breach of privilege was placed at the dis- 
posal of the executive for the suppression of popular liberty. 

In 1714, Sir Richard Steele was expelled the House for 
writing “a seditious and scandalous libel” called The 
Crisis , a pamphlet reflecting on the tory ministry of Queen 
Anne as inimical to the Hanoverian succession. In their 
proceedings against Wilkes in 1765 and following years, 
the commons first withdrew the shield of privilege in order 
to justify a judicial decision contrary to law and usage, 
and then, not content with expelling the obnoxious mem- 
ber, proceeded illegally to deprive the electors of Middle- 


i 

• t 




(rt) 7 & 8 Will. III. c. 15; 6 Anne, c. 41. 

(o) 37 Geo. III. c. 127. 

(p ) 30 & 31 Viet. c. 102, s. 61. 
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sex of their free choice of a representative. Wilkes had 
been arrested and imprisoned, in consequence of the 
publication of the celebrated Xo. 45 of the North Briton . 
on a “ general warrant ” — i.c. t a warrant not specifying 
any person by name, but directed against “ the authors, 
printers, and publishers generally ” — signed by Lord 
Halifax, secretary of state. Released on a writ of habeas 
corpus, on the ground of his privilege as a member of the 
House of Commons, t lie Lower House, eager to second the 
vengeance of the king, voted the publication, while still 
the subject of a prosecution in the King's Bench (which 
Wilkes declared himself ready to meet notwithstanding 
his privilege), “ a false, scandalous, and seditious libel,” 
tending to excite traitorous insurrections, and resolved 
44 that privilege of parliament does not extend to the 
writing and publishing seditious libels ” ( 7 ). W ilkes, 
having been proved to be the author and publisher of 
the obnoxious No. 45, Mas expelled the House, and with- 
drew to France, an exile and an outlaw. Returned for 
Middlesex in 1708, he was again expelled (r); and on his 
immediate re-election, the House not only expelled him a 
third time, but resolved that his expulsion rendered him 
44 incapable of being elected a member to serve in this 
present parliament.” .Again re-elected by the county of 
Middlesex, the House declared his return to be null and 
void; and, on his being once more returned by the county 
the House not only declared his election void but adjudged 
the seat to Colonel Luttrell, the second candidate, who 
had received only 296 votes, against 1,143 recorded for 
Wilkes. A profligate demagogue was thus turned into a 
popular hero and a champion of constitutional freedom. 
After a lapse of five years parliament was dissolved, and to 
the new parliament in 1774 Wilkes was again returned 
for Middlesex. The former intemperate proceedings 


(a) Commons Journal, Nov. 24, 3/63. M . h then 

(r) On April 25, 1768. we find George III. wnt.ng to Lord North .. then 
chancellor of the exchequer : ** Though cnt.rely confiding in your attach- 
ment to my person, as well as in your hatred of every ’^“e^Tion of 
yet I think it highly proper to apprize you that the *W lei £ ° 
Mr. Wilkes appears to be very essent.al and mutt be effected. Corre 
Fondence of George III. with Lord North, ed. Donne, i.. p. 
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respecting the Middlesex election, which Lord Camden 
said had “ given the constitution a more dangerous wound 
than any which were given during the twelve years' 
absence of parliament in the reign of Charles I.," were at 
length, in 1782, expunged from the journals of the 
commons, as being subversive of the rights of the whole 
body of electors in the kingdom. 

The right of the commons to expel a member is un- 
doubted; but since the reversal in 1782 of the proceedings 
against Wilkes, it has been equally undoubted that ex- 
pulsion, though it vacates the seat of the expelled member, 
does not create any disability in him to serve again in 
parliament. In fact, “ the commons have no control over 
the eligibility of candidates, except in the administration 
of the laws which define their qualification,” for one 
House of Parliament cannot create a disability unknown to 
the law (.*). The question of the disability arising from 
conviction of treason or felony has been the subject of 
discussion in the commons on two or three occasions. 
By the common law a person attainted of treason or felony 
was incapable of being elected a member of parliament ( t ). 
But a doubt was at one time entertained whether a person 
who was not attainted for treason or felony, but was merely 
convicted, was disqualified. In 1849, a resolution was 
brought before the House of Commons that Smith 
O’Brien, M.P., having been convicted of treason, was 
ineligible to sit in the House. It was proposed as an 
amendment that the resolution should run that he was 
attainted, but the amendment was rejected, and the 
resolution carried was, that having been adjudged guilty 
of treason, he was ineligible to sit in the House. The 
next case was that of O’Donovan Itossa, in 1870, who was 
returned for Tipperary, while undergoing sentence of penal 
servitude for treason-felony. As he had been convicted 
and sentenced under the Treason-Felony Act, 11 & 12 
Viet. c. 12 (u), it was contended that, not being attainted, 
there was no disqualification; but the House again rejected 
the contention, and resolved that O’Donovan Itossa 


(*) May, Pari. Practice (13th ed. 1924), p. 66. 

(t) Coke, 4th Inst., cap. 1, p. 47. 

(u) Supra, p. 360. 
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“ having; been adjudged guilty of felony, and sentenced 
to penal servitude for life, and being now imprisoned 
under such sentence, has become, and continues, incapable 
of being elected or returned as a member of this House.” 
In order, however, to obviate any doubts as to the legality 
of this determination, a provision was inserted in the Act 
which abolished forfeiture and attainder for treason or 
felony (33 & 34 Yict. c. 23, passed in the same year 1870) 
that any person thereafter convicted of those oftences 
should be incapable, while undergoing punishment, or 
being elected a member of, or sitting or voting in, parlia- 
ment, or of exercising any parliamentary or municipal 
franchise. The proceedings in O’ Donovan ltossa’s case 
also established that the House, notwithstanding the Act of 


18GS (31 & 32 Viet. c. 125) (j*), reserved in its own hands 
the power to decide on the ©legibility of members. The 
next leading case is that of John Mitchell. In 1818 
he was tried for treason-felony, found guilty, and sentenced 
to fourteen years* transportation. After a comparatively 
short period he escaped from his imprisonment, and after 
remaining abroad for many years returned to Ireland in 
1874, without having suffered his sentence or received a 
pardon. In February 1875, ho was returned unopposed 
for Tipperary. On February 18, on the motion of Disraeli, 
the prime minister, and notwithstanding the expression 
of several doubts as to the legality of the course proposed 
to be adopted, the House resolved “ That John Mitchell, 
returned as a member for the county of Tipperary, having 
been adjudged guilty of felony and sentenced to trans- 
portation for fourteen years, and not having endured the 
punishment to which he was adjudged for such felony, or 
received a pardon under the great seal, has become, and 
continues, incapable of being elected or returned as a 
member of this House.” Mitchell was re-elected but 
upon a petition lodged against his return it was held that 
votes given to him were thrown away and that his opponent 
was entitled to the seat (y). 

In the exercise of its powers of commitment the House 


Abuse of the 
privilege of 
commitment. 


<x) Supra, p. 304. 

(y) Anson, Law and Custom, i. or 
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of Commons, on more than one occasion since the Revolu- 
tion, has been carried by passion beyond the reasonable 
and customary limits of privilege. In 1721 a printer 
named Mist was committed to Newgate by the House for 
printing a Jacobite newspaper which the commons resolved 
to be “ a false, malicious, scandalous, infamous, and 
traitorous libel.” As the offence of Mist could not possibly 
be interpreted as a contempt of the House, or a breach of 
its privileges, this proceeding of the commons was quite 
as unjustifiable, if not quite so violent, as their treat- 
ment of Floyd in the reign of James I. (z). The more 
recent practice of the House of Commons has been to avoid 
such excesses of jurisdiction bv directing a prosecution by 
the attorney-general for offences of a public nature which 
have been brought to their notice. 

The right of the commons to commit for breach of 
’ privilege was distinctly recognised by the judges in the 
two celebrated cases of the lion. Alexander Murray 
(brother to Lord Elibank, a noted Scottish Jacobite), in 
1751, and of Sir Francis Burdett in 1810. In the 
course of an inquiry before the House into a contested 
Westminster election, the high bailiff complained of 
Murray (who had been actively engaged in the election 
against t lie ministerial candidate) for obstructing and 
insulting him in the discharge of his duty. The commons 
decided to hear the parties by counsel, and after ordering 
Murray to give bail for his appearance from time to time, 
finally resolved that be should be committed to Newgate, 
and should receive his sentence on his knees. This 
humiliating command he steadily refused to obey. “Sir, 

I never kneel but to God,” was his haughty reply to the 
Speaker (a); and the commons were obliged to content 
themselves with ordering that he should be kept under the 
closest restrictions in Newgate, without pen, ink, or paper, 

(z) Supra, pp. 484 sen. Sec Hallam, Const. Hist., iii. 279, and Anson, 
Law and Custom, i. 3GO. 

(a) Lord Orford. Memoirs of last Ten Years of the Reign of George II., 
i. 24. By a standing order of the commons, in 1772, the offensive custom 
of requiring prisoners to kneel at the bar of the House was renounced. 
The lords, though silently discontinuing the practice, still affected to 
maintain it, iu cases of privilege, by continuing the accustomed entries 
in their journals.— May, Const. Hist., ii. 75. 
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and that no person, not even his servant, should be 
admitted to him — a severity which, on account of his ill- 
health, was soon afterwards relaxed. On suing out 
his writ of habeas corpus in the Kind's Bench, the judges 
unanimously refused to discharge him, on the ground cd 
their want of jurisdiction to judge of the privileges of 
the House of Commons or of contempts against them (b). 

As the authority of the House to commit extends only to 
the duration of the session of parliament, Murray soon 
obtained his liberty, amidst the plaudits of the people, who 
regarded him as a martyr in the cause of popular ireedom. 

On the first day of the following session, a motion was 
carried for li is re-committal; but it was then found that he 
had withdrawn beyond sea, out of reach of the serjeant- 
at-arms (c). 

In 1810 the commons committed to Newgate John Gale Caw of Sir^ 
Jones, a prominent radical orator, for causing to he printed tJe|l lbl0 
an offensive placard announcing for discussion in a debating 
society the conduct of two members of parliament. Sir 
Francis Burdett denied the authority of the commons, in 
his place in parliament, and enforced his denial by publish- 
ing his speech in Cobbett’s Political Register. He was 
himself adjudged by the House guilty of contempt, and 
committed to the Tower by the warrant of the Speaker, 
but not until the aid of the military had been called in 
to overcome his forcible resistance. He then brought 
actions for redress against the Speaker and the serjeant- 
at-arms. The commons, instead of treating these actions 
as a contempt of their authority, wisely directed the 
Speaker to plead and submit himself to the jurisdiction 
of the court. In the result the court of King s Bench, 
and, on appeal, the Exchequer Chamber and the House 
of Lords successively upheld the authority of the 
House (d). 

Of all the privileges of parliament, the one which has >’““"“‘2" 
undergone the greatest modification, and of which the 


(b) Cf. Anson, Law and Custom, i. 187- 

(c) Lord Mahon. Hist, of Eng., >v. 28-30. 

(d) Burdett v. Abbott (1811). 14 East, 1; 4 1 Taunt, 
for 1810, pp. 67 seq.; May. Const. Hist., n. 76; Keir 
in Const. Law, 04 seq. 


401; Ann. Register 
and Lawson, Cases 
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practical abandonment has produced the most momentous 
political results, is that which concerns the secrecy of its 
proceedings. 

The original motive for secrecy of debate was the anxiety 
of the members to protect themselves against the action 
of the sovereign, but it was soon found equally convenient 
as a veil to hide their proceedings from the constituencies. 
“ To print or publish the speeches of gentlemen in this 
House,” said Mr. Pulteney in 1738, “looks very like 
making them accountable without doors for what they say 
within”” (c); and it was only after a prolonged struggle 
that the right of the electors, and of the public at large, 
to know what the representatives of the nation were doing 
in parliament was at length virtually conceded. 

The Long Parliament, in 1641, had permitted the 
publication of its proceedings in the “ Diurnal Occurrences 
in Parliament” (which continued until the Restoration), 
but prohibited the printing of speeches without leave of the 
House. For printing a collection of his own speeches, 
without such leave, Sir E. Dering was expelled the House 
and imprisoned in the Tower, and his hook was ordered 
Votes and to he burned by the common hangman (/). The pro- 

procrcdinip hibition was continued after tho Restoration; but in loou, 

to prevent inaccurate accounts of the business done the 
mo. ’ commons directed their “votes and proceedings,” without 
any reference to the debates, to be printed under the 
direction of the Speaker (g). Thenceforward till the 
Revolution, wc are almost entirely indebted for our 
knowledge of the parliamentary debates to the private 
memoranda and letters of members, which have since 
been published. Andrew Marvell, member for Hull, sent 
regular reports to his constituents during the eighteen 
vears from the Restoration to 1678. Anchitell Grey, who 
represented Derby for thirty years, took notes of the 
debates from 1667 to 1694, which were published, nearly 
a hundred years afterwards, in 1769. Locke, indeed, a 
the instigation of Shaftesbury, ventured, in 1675, to write 
and publish a report of a debate in the House of Lords, 


(e) Par!. Hist., x. 806. 

(f) romm. Jonrn., ii. 411 (Feb. 2, 1611). 

( g ) Ibid., ix. 74. 
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under the title of “ A Letter from a Person of Qualify to a 
Friend in the Country hut flu* Privy Council ordered 
it to he burnt by the hangman. 

Debates were also frequently published anonymously Deirntm 
in news-letters and pamphlets. After the devolution 
frequent resolutions were passed by both Houses, from mously. 
1694 to 1698 to restrain “ liews-ietter writers ” from 
“ intermeddling with their debates or other proceedings, ” 
or “giving any account or minute of the debates.” But 
notwithstanding these resolutions, and the punishment of 
offenders, privilege was unable to prevail against the 
craving for political news natural to a free country; and 
from the accession of the House of Hanover imperfect 
reports of the more important discussions began to be 
published in Boyer’s “ Political State of Great Britain,” 
the London Magazine , and the Gentleman's Magazine , 
under the title of the “ Senate of Great Lilliput,” or the 
“Political Club,” and with either simple initials, or 
feigned names for the speakers. The difficulties of report- 
ing when notes had to be taken by stealth and the 
memory was mainly trusted to, naturally led to mis- 
representation. Dr. Johnson, who wrote the parliamentary 
reports in the Gentleman' s Magazine from November 1740 
to February 1743, is said to have confessed that “ he 
took care that the whig dogs should not have the best 

of it ” (h). , , 

In a debate on the subject in 1738, initiated by 
Speaker Onslow, Sir Robert Walpole humorously com- 
plained of the misrepresentation to which members were 
subjected. “I have read some debates of this House,” 
he said, “ in which I have been made to speak the very 
reverse of what I meant. I have read others, wherein all 
the wit, the learning and the argument has been thrown 
into one side, and on the other, nothing but what was 
low, mean, and ridiculous; and yet, when it comes to the 
question, the division has gone against the side which, 
upon the face of the debate, had reason and justice to 
support it” (i). Later reporters, moreover, too often 
indulged in offensive and scurril ous nicknames. 

(h) See May, Const. Hist., ii. 34 seq. 

(i) Pari. Hist., x. 609. 


E.C.H. 
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In 1771 notes of speeches were published in several 
journals, accompanied with the names of the speakers; 
and Col. George Onslow, member for Guildford, and a 
nephew of the late Speaker, who had been provoked 
by the approbrious terms applied to him by some of the 
reporters, precipitated a conflict between the House and 
the press by making a formal complaint of several 
journals “ as misrepresenting the speeches and reflecting 
on several of the members of this House. Certain 
printers were in consequence ordered to attend the bar of 
the House. Some appeared and were discharged, after 
receiving, on their knees, a reprimand from the Speaker. 
Others evaded compliance; and one of them, John Miller, 
who failed to appear, was arrested by its messenger, but 
instead of submitting, sent for a constable and gave the 
messenger into custody for an assault and false imprison- 
ment. They were both taken before the Lord Mayor 
(Brass Crosby), and two aldermen, Oliver and the notorious 
John Wilkes. The.se civic magistrates, on the ground 
that the messenger was neither a peace-officer nor a 
constable, and that his warrant was not backed by a city 
magistrate, discharged the printer from custody, and com- 
mitted the messenger to prison for an unlawful arrest. 
Two other printers, for whose apprehension a reward had 
been offered by a government proclamation, were collusively 
apprehended * by friends, and taken before Aldermen 
Wilkes and Oliver, who discharged the prisoners as ‘ no 
being accused of having committed any crime.” These 
proceedings at once brought the House into conflict with 
the Lord Mayor and Aldermen of London. The Lor 
Mayor and Alderman Oliver, who were both members of 
parliament, were ordered by the House to attend in then 
places, and were subsequently committed to the Tower. 
Their imprisonment, instead of being a punishment was 
one long-continued popular ovation, and from the date oi 
their release, at the prorogation of parliament shortly alter* 
wards, the publication of debates has been pursued without 
any interference or restraint (&)• 


(li) May, Const. Hist., ii. 43 49. 
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Though still in theory a breach of privilege, reporting is 
now encouraged by parliament as one of the main sources 
of its influence — its censure being reserved for wilful mis- 
representation only. Hut reporters long continued beset 
with many difficulties. The taking of notes was prohibited, 
no places were reserved for reporters, and the power of a 
single member of either House to require the exclusion 
of strangers was frequently and capriciously employed. 
By the ancient usage of the House of (’ominous any one 
member b}’ merely “spying” strangers present could 
compel the Speaker to order their withdrawal without 
putting the question. This power was exercised in 1819, 
and, after an interval of twenty-one years, in 1870. Its 
subsequent enforcement in 1872 and 1874 caused consider- 
able inconvenience, and at length in 1875, the House 
was induced to adopt a modification of the rule. Bv a 
resolution passed in May of that year, while leaving 
the personal discretion of the Speaker unfettered, he was 
directed that whenever the presence of strangers should 
be brought to his notice by a member, he should, forth- 
with, without any debate or amendment, put the question 
of their withdrawal for the decision of all the members 
present. Although not made a standing order, this 
resolution, in the absence of further instructions from the 
House, has since been acted on by the Speaker in every 
case which has subsequently arisen (/). 

After the destruction of the Houses of Parliament by 
fire in 1834, separate galleries were assigned for the 
accommodation of reporters, and in 1845 the presence of 
strangers in the galleries and other parts of the House 
not appropriated to members was for the first time officially 
recognised in the orders of the House of Commons. The 
daily publication of the division lists as part of the pro- 
ceedings of the House — which alone was wanting to 
complete the publicity of its proceedings and (he responsi- 
bility of members— was not adopted by the commons until 
1836, an example which was only followed by the lords 
in 185T. Previously it had been impossible to ascertain 
in the great majority of cases, what members were present 
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(Z) Anson, Law and Custom, i. 162. 
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at a division and how they voted, the Houses themselves 
taking no cognisance of names, but only of numbers. On 
questions of great public interest, the exertions of indi- 
vidual members usually secured the publication of the 
names of the minority, and this practice — notwithstanding 
it was declared by the House of Commons in 1696 to be 
a breach of privilege “ destructive of the freedom and 
liberties of parliament was persisted in, and latterly a 
list of the majority was also similarly published. The 
official daily publication of the division lists was followed 
up by the adoption by the commons in 1839, and by the 
lords in 1852, of the practice of publishing the names 
of members addressing questions to witnesses before select 
committees, together with the minutes of evidence; and a 
few years previously, in 1835, the commons admitted the 
public into “ community of knowledge as well as com- 
munity of discussion ” by directing all parliamentary 
reports and papers to be freely sold at a cheap rate. 

“The entire people,” it has been well observed, “are 
now present, as it were, and assist in the deliberations 
of parliament. An orator addresses not only the assembly 
of which he is a member but, through them, the civilised 
world. His influence and his responsibilities are alike 
extended. Publicity has become one of the most important 
instruments of parliamentary government. The people are 
taken into counsel by parliament, and concur in approving 
or condemning the ‘laws, which are there proposed; and 
thus the doctrine of Hooker is verified to the very letter : 

‘ Laws they are not, which public approbation hath not 
made so ’ ” (m). 

The revolution which has taken place since the eighteenth 
century in the relations between the House of Commons 
and the people is forcibly brought out by the conflict which 
occurred in 1836 between the House and the courts of law 
consequent upon the publication of the parliamentary 
reports and proceedings. In 1771 we have seen the 
commons in conflict with the magistrates of London to 
uphold the privilege of the inviolable secrecy of the pro- 
ceedings of the House; in 1836 the object of their 


(m) May, Const. Hist., ii. 53. 
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contention with the courts of justice was the privilege of 
publishing all their own papers for the information of the 
nation. Certain reports of the inspectors of prisons, printed 
by Messrs. Hansard in obedience to the orders of the House 
of Commons, contained severe animadversions on a hook 
written by a certain Stockdale, who thereupon brought an 
action for libel against the printers. It having been 
proved that the book was of an indecent character, a verdict 
was given for the defendants on a plea of justification: 
but Lord Chief Justice Denman, before whom the cause 
was tried, observed incidentally that “ the fact of the 
House of Commons having directed Messrs. Hansard to 
publish all their parliamentary reports, is no justifica- 
tion for them, or for any bookseller who publishes a parlia- 
mentary report containing a libel against any man.” This 
denial of parliamentary privilege was met by a declaration 
of the commons that the power of publishing their pro- 
ceedings and reports was “ an essential incident to the 
constitutional functions of parliament,” and that ain 
person instituting a suit as to, or any court deciding on, 
a matter of privilege contrary to the determination of 
either House, would be guilty of a breach of privilege^ 
Stockdale at once proceeded to bring other actions, and 
on the issue whether the printers were justified by the 
privilege and order of the House, the court of Queens 
Bench unanimously decided against them (n). The sheriffs 
levied the amount of damages, and the House vindicated 
its privileges by committing Stockdale and bis attorney 
Howard, and also the sheriffs (o). While in prison, Stock- 
dale repeated his offence by bringing other actions, for 
which his attorney’s son and clerk were committed; and 
the deadlock was at length only removed by the passing of 
an Act of Parliament providing that all such actions 
should be stayed on the production of a certificate or 
affidavit that the paper complai ned of had been published 

(n) Stockdale v. Hansard (1839). 9 Ad. & E. 1; Broom, Const. L*w. 
870 seq.; Keir and Lawson, Cases in Const. Law, 78 seq . , y, 

m (oi' CaJlnl Sheriff 0 / A USdle.e, (1840,. 11 Ad. & E. 273; Brcon,. 
960 seq.; Keir and Lawson, 92 seq. 
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by the order of either House of Parliament (p). The right 
of a newspaper to publish a fair and faithful report of 
the debates and proceedings in parliament without any 
authorisation from either House was determined in 1868 
by the decision of the court of Queen’s Bench in Wason 
v. Walter, that no action for libel would lie against the 
proprietor of the Times for so doing (q). 

IV. Growth of Religious Liberty. 

Protestant nonconformity, fostered instead of being 
crushed by the very efforts of the church to enforce unity, 
had gained considerably in numbers, organisation, and 
political weight, during the reigns of the last two Stuarts; 
and the important services of the dissenters, in combining 
with the church to bring about the Revolution of 1688, 
were rewarded by the Toleration Act. This famous statute 
was far indeed from granting religious freedom; it 
repealed none of the Acts by which conformity with the 
Church of England was exacted, and left the civil 
disabilities of nonconformists under the Corporation Act 
of 1661 and the Test Act of 1673 (r) intact; but it 
recognised, for the first time, the right of public worship 
beyond the pale of the state church, by exempting from 
the penalties of existing statutes against separate con- 
venticles and absence from church, all persons who should 
take the oaths of allegiance and supremacy, and subscribe 
a deelaration against transubstantiation. Dissenting 
ministers were relieved from the restrictions imposed by 
the Act of Uniformity and the Conventicle Act upon the 
administration of the Sacrament and preaching in meet- 
ings (.*), on condition that, in addition to taking the oaths, 
they signed the Thirty-nine Articles, with the exception of 

(p) 3 k 4 Viet. c. 9. Subsequently Stockdale’s attorney, Howard, brought 
two actions against the officers of the House, which, on the grounds of 
excess of authority and informality in the Speaker’s warrant, were given in 
the plaintiff's favour. But on a writ of error the judgment in the second 
action was reversed bv the Court of Exchequer Chamber. Howard v. 
Gossett (1842). 10 Q. B. 352; Broom, p. 969. 

(q) Waeon v. Walter (1868). L. R. 4 Q. B. 73; Keir and Lawson, 

105 seq. 

(r) Supra, pp. 577 *eq. 

(*) Supra, pp. 581 eeq. 
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three and part of a fourth (/). Quakers wore allowed to 
make an nflirmation in lieu of taking the oaths. All 
meeting-houses were required to ho registered, hut when 
registered their congregations were protected from molesta- 
tion (T/). 

The principle of loligiou* toleration was as vet. 
however, imperfectly established. Roman catholics and 
Unitarians were specially excepted from the Act, and 
were soon afterwards subjected to additional penalties. 
Unitarians were disabled from holding any office ecclesias- 
tical, civil, or military (.r), and Homan catholics were 
placed under most severe restrictions (»/). In 1700 an Act 
was passed offering a reward of £100 for the discovery of 
any Roman catholic priest exercising the functions of his 
office, and subjecting him to perpetual imprisonment. By 
the same Act every Roman catholic was declared incapable 
of inheriting or purchasing land, unless he abjured his 
religion upon oath, and on his refusal his property was 
vested, during his life, in his next of kin, being a 
protestant. He was also prohibited from sending his 
children abroad to be educated (z). 

During the tory ascendancy of the last four years of 
Queen Anne’s reign, serious inroads were made upon the 
toleration formerly granted to protestant nonconformists, 
more especially by two statutes, the Occasional Conformity 
Act (a) and the Schism Act (6). The former, passed in 
1711, was intended to prevent the evasion of the Test Act 
bv occasional conformity on the part of those dissent 
who, while adhering to their own form of worship did 
not hesitate occasionally to receive the sacrament accord- 
ing to the rites of the established church. The ^other, Ac, 
passed in 1713, “to prevent the gow h of schism was 
framed with the object of striking a blow at the polity 
power of the wliigs, who depen ded largely for support on 

(t) The articles excepted (as expressing the distinctive doctrines of the 

Church) were Arts. 34, 35. 36, and part of Art ^ 

(u) 1 Will. & Mary, c. 18; Robertson, Documents. 123. 

(x) 9 Will. in. c. 35. 

(y) 1 Will. & Mary, c. 9. ’ T tt „ A 

(z) 11 Will. m. c. 4; cf. 13 Will. lU. c. 6. 

(a) 10 Anne, c. 6; Robertson. Documents. 187. 

(b) 13 Anne, c. 7; Robertson, 190. 
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the dissenters, and of securing to the anglican church 
the control of education; it deprived dissenters of the 
means of educating their children in their own religious 
beliefs, by crushing all nonconformist schools, some of 
which had already attained a certain degree of eminence. 
These reactionary statutes were, however, both repealed in 
1718, under George I. (c), and from the beginning of 
the reign of George II. civil offices were practically thrown 
open to protestnnt dissenters, bv means of the Annual 
Indemnity Acts passed in favour of those who had failed 
to qualify themselves under the Corporation and Test 
Acts (d). The severe laws against the Roman catholics, 
although enforced by a proclamation of Queen Anne in 
1711, by a further Act of Parliament after the Rebellion 
of 1715 (e), and by another royal proclamation after the 
Rebellion of 1745, were also greatly mitigated in practice. 

In 1753, a fresh restriction was imposed upon dissenters 
by Lord Hardwicke’s Marriage Act, the immediate object 
of which was to prevent clandestine marriages. While 
removing many serious scandals from English life, and 
putting the marriage law on a new and sounder basis, it 
added a new disability to nonconformists. Dissenters 
had previously been allowed to be married in their own 
places of worship; but by this Act all marriages, except 
those of Jews and quakers, were required to be solemnised 
in a church, by ministers of the establishment and 
according to its ritual (/). 


(c) 5 Geo. I. c. 4. In lf*97. Sir Humphrey Edwin, Lord Mayor of London, 
and a presbyterian, gave great offence to churchmen by going in civic state 
to a dissenting meeting house. To prevent any repetition of the scandal, 
the Act of 5 Geo. I. (now repealed by the Statute Law Revision Act, 1871), 
while repealing the Occasional Conformity Act, enacted that no mayor, 
bailiff, or other magistrate should attend any public meeting for religious 
worship, other than that of the Church of England, in the gown or with the 
ensigns of his office, on pain of being disqualified to bear any public office 
whatsoever. 

(d) The first Indemnity Act was passed in 1728 (1 Geo. II. st. 2, c. 23). 
Since then, with a few exceptions, similar Acts were annually passed, 
until the repeal of the Test and Corporation Acts in 1828. 

(e) 1 Geo. I. st. 2, c. 55. 

(/) 26 Geo. II. c. 33; Robertson, Documents. 223. For the evils of the 
old system which were removed by this Act see Lecky, Hist, of Eng., »• 
115 seq. 
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It was not, indeed, till the reign of George III. that Relaxation of 
the gradual relaxation of the religious penal code was * e 
commenced in earnest. Early in this reign the broad under 
principles of toleration were judicially affirmed by the Gcor « p nl - 
House of Lords, in the case of the City of London and the 
dissenters (g). “ It is now no crime,” said Lord Mansfield 

in moving the judgment of the House, “ for a man to say 
he is a dissenter; nor is it any crime for him not to take 
the sacrament according to the rites of the Church of 
England ; nay, the crime is, if he does it contrary to the 
dictates of his conscience.” “ Persecution for a sincere, 
though erroneous, conscience, is not to be deduced from 
reason or the fitness of things; it can only stand upon posi- 
tive law. The Toleration Act renders that which was illegal 
before, now legal; the dissenters’ way of worship is per- 
mitted and allowed by this Act; it is not only exempted 
from punishment, but rendered innocent and lawful ; it is 
established; it is put under the protection, and is not 
merely under the connivance, of the law.” “There is 
nothing certainly,” he added, “more unreasonable, more 
inconsistent with the rights of human nature, more con- 
trary to the spirit and precepts of the Christian religion, 
more iniquitous and unjust, more impolitic, than per- 
secution. It is against natural religion, revealed religion, 
and sound policy ” (7i). 

The penal code, as regards both Homan catholics and 
protestant dissenters, was gradually, though unsystematic- 
ally, relaxed. By the Roman Catholic Relief Act of 1778, Uoninn 
the precursor of the “ No Popery ” riots under Lord George 
Gordon in 1780, supplemented by another Act in 1791 (t), 0 f 1778 and 
various penalties and disabilities were removed. Priests 1791. 
were no longer subjected to perpetual imprisonment for the 
performance of their sacred functions ; Roman catholic 
heirs educated abroad were relieved from forfeiture of 

( g ) Chamberlain of London v. Allen Evans (1767). The suit, originally 
instituted in the Sheriff's Court, was for a fine (under a by-law made in 
1748) for refusing to serve as sheriff, on the ground of disability arising 
from not having taken the Sacrament, according to the rites of the Church 
of England, within a year before, as required by the Corporation Act of 
13 Car. II. (Judgment of the House for the defendant.) 

(h) Pari. Hist., xvi. 313-327. 
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their estates to the next protestant heir; the prohibition 
to purchase landed property was removed ; a modified free- 
dom of worship and education was permitted; and Roman 
catholic peers, though still barred by the oath of supremacy 
from sitting in the House of Lords, were relieved from 
the banishment from the king’s presence to which they 
had been subjected in 1678 (A*). 

In 1779, the Dissenting Ministers Act (l) relieved 
protestant dissenting preachers and schoolmasters from the 
limited subscription to the Thirty-nine Articles required by 
the Toleration Act, and a further measure in 1812 (?n) 
relieved them from the remaining oaths and declaration 
required by the latter statute. The following year 
witnessed the removal of the disabilities under which 
Unitarians had laboured by a statute (n), repealing the 
exception of anti-trinitarians from the benefits of the 
Toleration Act, as well as the provisions against them in 
the Act of 9 William III. c. 35 “ for the suppression of 
blasphemy and profaneness. ” 

The civil disabilities of dissenters under the Test and 
Corporation Acts still remained to be grappled with. 
These monuments of bygone bigotry were not only unjust 
to a large and worthy section of the community, but hurt- 
ful to the very cause of religion itself by turning the most 
sacred ordinance of Christianity into “ an office-key, a 
pick-lock to a place ” (o). As early as 1718 the first Lord 
Stanhope, anxious, as he declared, to place the dissenters 
on a footing of perfect equality with churchmen, had 
endeavoured to procure the repeal of the Test Act at the 
same time that the Occasional Conformity and Schism 
Acts were abrogated. But owing to the strong opposition, 
the repeal of the Test Act was deferred to a more favour- 
able opportunity. In 1736, Plumer brought forward 
a motion for its re peal; but Walpole, who had for years 
obtained the support of the dissenters by holding out the 
hope of his assistance when an opportune moment should 


Ik) 30 Car. II. st. 2. 

</) 10 Geo. III. c. 44. 
lm) 52 Geo. III. c. 155. 

in) 53 Geo. III. c. 160. 

io) Cowper, Works, i. 80. 
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arrive, voted against the motion, which was defeated by a 
majority of 128 ( p ). Half a century passed before another 
attempt was made by tteaufoy, in 1787, but, though 
repeated in 1789, his motion was unsuccessful. Fox 
was the next to take up the subject, in 1790, yet even 
his advocacy was impotent to overcome the determined 
opposition to a repeal. After a lapse of nearly forty years, 
Lord John Bussell, more fortunate than his predecessors, 
obtained, in 1828, a success for which they had vainly 
striven. The civil disabilities of dissenters were at last 
swept away by the repeal of the Test and Corporation 
Acts; the sacramental test previously required as a 
qualification for civil, military, and corporate offices, being 
replaced by a declaration, 4 * upon the true faith of a 
Christian, ” against injuring or disturbing the established 
church (q). 

The following year, 1829, witnessed the passing of the 
Roman Catholic Relief Act. From the date of the union 
with Ireland in 1801, the injustice of maintaining the 
political disabilities of the Roman catholics in a United 
Kingdom of which they formed no inconsiderable portion 
of the population, became more and more glaring. Rut 
George III. declared that he “should reckon any man his 
personal enemy 99 who proposed any measure of relief; and 
during his life the liberal concessions which Pitt was 
anxious to make were compulsorily postponed. Under 
George IV. the question, which was annually contested in 
parliament, assumed a graver aspect. The “ Catholic Asso- 
ciation,” formed by Daniel O’Connell, kept up a constant 
appeal to the excited passions of the Irish people, and at 
length the tory ministry of the Duke of Wellington, finding 
it necessary to choose between concession and civil war, 
introduced, and with the aid of the whigs carried through 
both Houses, the Emancipation Act of 1829. This measure, 
to which George IV. was with difficulty induced to give a 
reluctant and hesitating assent, was tardy indeed, but 
complete. It admitted Roman catholics, on taking the 
oath of allegiance with a repudiation of the doctrine that 


(p) Lord Mahon, Hist, of Eng., i. 488; ii. 280. 

(q) 9 Geo. IV. c. 17; Robertson, Documents, 312. 
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princes excommunicated by the pope might be deposed or 
murdered (instead of the oath of supremacy and declara- 
tion against transubstantiation and the adoration of the 
Virgin Mary), to both Houses of Parliament, to all cor- 
porate offices, to all judical offices (except in the ecclesias- 
tical courts), and to all civil and political offices, except 
those of regent, lord chancellor in England and 
Ireland (r), and lord lieutenant of Ireland. Additional 
restraints were, however, imposed by the Act upon the 
interference of Roman catholics in church patronage: 
jesuits and monks were prohibited from coming into the 
realm without licence; and provisions were inserted for 
regulating the residence of such as were already within (he 
kingdom (•*). 

In 1832 an Act was passed providing that Roman 
catholics in respect of their schools, places of worship, and 
charities, and of property held therewith, and of persons 
employed about them, should be subject to the same laws 
as were applicable to protestant dissenters (*)• A few 
years later (he policy of according perfect religious liberty 
to the Roman catholics was consummated by the repeal ot 
almost all the enactments against them which (though tor 
the most part obsolete) still remained on the statute 
book ( #/ ) . 

A few supplementary measures were still required to com- 
plete the civil enfranchisement of dissenters In «*»• 
Joseph Pease, the first quaker who had been elected to the 
House of Commons for 140 years, was allowed to take his 
seat on making an affirmation instead of an oath. In tne 
same year quakers, Moravians, and separatists were enabled 
by statute to substitute an affirmation in all cases for an 


>ath (.r). , A 

The Jews, banished from England under Edward I., had 
been suffered to return by Cromwell but were not 
formally authorised to settle in England until after t 
Restoration. An Act of James I. passed in 1610, ana 

(r) The Irish chancellorship was later thrown open to all creeds. 

(s) 10 Geo. IV. c. 7; Robertson. Documents, 317. 

(t) 2 & 3 Will. IV. c. 115. 

(u) 7 & 8 Viet. c. 102; 9 & 10 Viet. c. 59. 

(x) 3 & 4 Will. IV. cc. 49, 82; and see 1 & 2 Viet. c. 77. 
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directed against the Roman catholics, had the collateral 
effect of debarring the Jews from the benefits of naturaliza- 
tion, b} r making the reception of the sacrament a necessary 
preliminary to naturalization in all cases (?/). In the 
interest of trade and colonisation this requirement was 
partially relaxed by a subsequent statute, which dispensed 
with the sacramental test in favour of all Jews and 
protestant foreigners who had resided seven years con- 
tinuously in the American plantations (j). Notwithstand- 
ing the political disabilities attaching to them in England, 
the number of foreign Jewish settlers continued to increase 
with the expansion of English commerce; and at length, in 
1753, an attempt was made to extend to all Jews applying 
for parliamentary naturalization the exemption from the 
sacramental test, already conceded to those who had resided 
in the colonies, or been engaged in the manufacture of 
hemp or flax. But the celebrated Jew Bill, by which this 
very moderate measure of toleration was effected, proved to 
be in advance of the opinion of the age. “ No Jews! No 
Jews! No wooden shoes! ” became the popular cry; and 
although the bill, after a fierce opposition in the House of 
Commons, obtained a fleeting place upon the statute book, 
it raised such a storm of opposition throughout the country 
as to necessitate its repeal in the following session (n). Jews 
were occasionally admitted to municipal offices, together 
with protestant nonconformists, under cover of the annual 
Indemnity Acts; but the declaration “on the true faith of 
a Christian,” imposed by the Act 9 Geo. IV. c. 17, while 
relieving dissenters from the requirements of the Test and 
Corporation Acts, had forged new fetters for the Jew. 
These were removed, so far as regards corporations, in 
1845 ( b ) ; and after a lengthened struggle, the only legal 
obstacle to the admission of Jews to parliament was also 
removed, in 1858, by an Act which empowered either 

(z) 1739, .13 Geo. II. c. 7; Pari. Hist., xiv. 1373; Lccky, Hist, of 

(a) ' Tjord Mahon, Hist, of Eng., iv. 35-37. Cf. supra, p. G50. 

(b) 8 & 9 Viet. c. 52. 




Admission 
of Jews to 
pnrlminont, 

1858. 


731 


RELIGIOUS LIBERTY. 


Dissenters’ 

Marriage 

Act, 1836. 

Universities 
Tests Act, 
1871. 


Disestablish* 
ment of the 
Church 

in Ireland 
and \N ales. 


CoNVtM'\- 

TION. 


House of Parliament, by resolution, to omit the words 
“upon the true faith of a Christian ” from the oath of 
Abjuration (c). 

In 1836 a civil registration of births, marriages, and 
deaths was established ; and by another Act, dissenters 
were permitted to solemnise marriages in their own chapels, 
registered for that purpose (d). Lastly, in 1871, one of 
the few remaining disabilities of dissenters was redressed 
by the Universities Tests Act, which opened all lay 
academical degrees and all lay academical and collegiate 
offices in the universities of Oxford, Cambridge, and 
Durham to persons of any religious belief (e). 

Presbyterianism remained the established religion in 
Scotland after the Union of 1707; but the Anglican Church 
was the established religion in Ireland and Wales, in spite 
of the fact that the inhabitants of the former were 
predominantly Roman Catholic and of the latter predomin- 
antly nonconformist. To remedy this obvious injustice the 
church was disestablished in Ireland in 1869, and in Wales 
in 1914. Owing, however, to the outbreak of war in that 
year, the Act for the disestablishment of the church in 
Wales was suspended and only became operative in 1920. 


On the early history of Convocation and its relation to the 
King and Parliament something has been said (/). From 
the passing of the Act 25 nen. VIII. c. 19 (g) Convocation 
has ceased to possess any independent legislative power, 
church and state being alike subjected to the supreme 
power of parliament. Under Elizabeth it was occasionally 
consulted on questions affecting religion, and it con- 
firmed, in 1562-1563, the Thirty-nine Articles. By the 
king’s licence Convocation established certain canons in 
1604 (which, however, not having been confirmed by parlia- 
ment, are not binding on the laity) ; and attempted to make 


(c) 21 & 22 Viet. c. 49: 23 k 24 Viet. c. G3. By the 29 & 30 Viet. c. 19. 

all distinctions between Jewish and other members were removed by the 
enactment of a new form of oath from which the words on the true fait! 
of a Christian ” were omitted. 

( d ) 6 & 7 Will. IV. cc. 85. 86. _ _ . _ Jn 

(e) 34 & 35 Viet. c. 26. Nonconformists were admitted to Degrees w 

Divinity at Oxford in 1920. 

(/) Supra, pp. 218 seq., and notes. 

(q) Supra, p. 390, and note 
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further regulations in IG40 (//); but from the year 1GG4, 
when the practice of ecclesiastical taxation was discontinued, 
even discussions in Convocation practically ceased. About 
the time of the Revolution attempts were made to resuscitate 
the action of Convocation, more especially by Atterbmy 
(afterwards Bishop of Rochester), who published a book 
entitled “ The Rights and Privileges of an English Con- 
vocation.” In 1717, the religious ferment excited by the 
controversy arising out of the denunciation by the Lower 
House of Convocation of a sermon in favour of religious 
liberty preached by Hoad ley. Bishop of Bangor, induced 
the ministers of George 1. suddenly to prorogue the 
would-be ecclesiastical parliament. From this time Con- 
vocation, though regularly summoned, was for more than a 
century regularly prorogued immediately after it had 
assembled. In 1850 it was again allowed to resume the 
discussion of church matters, and in 1861 was empowered 
by royal licence to alter the 29th canon of 1G04, which 
prohibited parents from acting as sponsors to their children ; 
but it was specially provided in the licence that no altera- 
tion should be of any validity until confirmed by letters 
patent under the great seal. In 1872, letters of business 
were issued by the crown empowering Convocation to frame 
resolutions on the subject of public worship, and these were 
afterwards incorporated in an Act of Parliament (Act of 
Uniformity Amendment Act, 35 & 3G Viet. c. 35) (*). 

The co-operation of the lay element in the deliberations 
of both House of Convocation had long been felt desirable, 
and in 1919 this was achieved by the Church of England 
Assembly (Powers) Act, known as the Enabling Act, which 
gave statutory authority for the setting up of the National 
Assembly of the Church of England. It consists of three 
houses— the House of Bishops, the House of Clergy, and 
the House of Laity. The first two are formed of the upper 
and lower houses of the two Convocations of Canterbury 
and York; the third, the representatives of the laity, are 
elected by the lay members of the Diocesan Conference, 


( h ) Supra, p. 531. , 

(t) See Hallam, Const. Hist., iii. 242-247; Anson, Law and Custom of 

the Const., vol. ii., pt. ii., pp. 224 seq. 
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who in turn are elected at parochial church meetings. The 
Church Assembly may discuss any matter relating to the 
Church of England and may propose measures which, if they 
receive the assent of the two Houses of Parliament and of 
the King, have the effect of an Act of Parliament (k). 


The censor- 
ship. 


V. Liberty of the Press. 

Of the political privileges of the people acquired or 
enlarged since the Revolution, we have still to consider the 
liberty of the press— the last to be recognised by the state. 

We have seen how freedom of opinion in religious 
matters was early restrained by the action of the church 
against the Lollard teachers and writers {l) ; and soon after 
the invention of printing in the fifteenth century the press 
was placed under a rigorous censorship, not only in England 
but throughout Europe. After the Reformation in England 
the censorship of the press passed with the ecclesiastical 
supremacy to the crown. It became a part of the royal 
prerogative to appoint a licenser, without whose imprimatur 
no writings could be lawfully published ; and the printing 
of unlicensed works was visited with the severest punish- 
ments. .Printing was further restrained by patents and 
monopolies. The privilege was confined, in the first 
instance, under regulation established by the Star Chamber 
in Queen Marv’s reign, to members of the Stationers 
Company, and the number of presses, and of men to fie 
employed on them, was strictly limited. Under Elizabeth, 
the censorship was enforced by more rigorous penalties. 
All printing was interdicted elsewhere than in Lon*®- 
Oxford, and Cambridge ; and nothing whatever was allowed 
to be published until it had first been “ seen, perused, and 
allowed” bv the Archbishop of Canterbury or the Bishop 
of London, except only publications by the queen s printer., 
to be appointed for some special service, or by law-pnnten, 
for whom the licence of the chief justices was sufficient (m). 
Mutilation or death was the penalty of those who dared to 

(k) Stephen. Commentaries U9th ed.), iv. 494. 

(m, ^Ordinances **of .he Star Chamber for .he regulation of .he press in 
1585, supra, p. 430. 
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print anything which the judges might choose to construe 
as seditious or slanderous of the government in church or 
state (n). 

Under James I. and Charles I., political and religious The press 
discussion was repressed by the Star Chamber with the "[';}*[ , 
greatest severity (o). By an ordinance of the Star Cham- Clmrlcy l! 
ber, issued in July, 1037, the number of master printers 
was limited to twenty, who were to give sureties for good 
behaviour, and were to have not more than two presses and 
two apprentices each (unless they were present or past 
masters of the Stationers’ Company, when they were 
allowed three presses and three apprentices): and the 
number of letter-founders was limited to four. The penalty 
for practising the arts of printing, book-binding, letter- 
founding, or making any part of a press, or other printing 
materials, bv persons disqualified, or not apprenticed 
thereto, was whipping, the pillory, and imprisonment. 

Even books which had been once examined and allowed 
were not to be reprinted without a fresh Jicence ; and books 
brought from abroad were to be landed in London only, 
and carefully examined by licensers appointed by the Arch- 
bishop of Canterbury and the Bishop of London, who were 
empowered to seize and destroy all such as were “ seditious, * 
schismatical, or offensive. ” Periodical searches, both of 
booksellers’ shops and private houses, were also enjoined , 
and authorised. Yet it was during this inauspicious period 
that the first newspaper, the - Weekly Neives , made its TJie firgt 
appearance, late in the reign of James I. (p) ; and during newspaper, 
the contest between crown and parliament tracts and y® w .^ e ^g 23 
newspapers issued forth in shoals (q). The Long Par- 
liament, however, while abolishing the Star Chamber, 
continued the censorship of the press; and endeavoured to tj.c censor- 
silence all royalist and prelatical writers by most tyrannical »l»ipcon- 
ordinances, “to repress disorders in printing, by which u.eCommon 

wealth. 

(n) St. 23 Eliz. c. 2. See the cases of Stubbe, Udal, Barrow, Green- 
wood, and Penry, supra, pp. 420 and 42-1. 

(o) Supra, pp. 513 seq. 

(P) The Weekly Newes, May 23, 1623, printed for Nicholas Bourne and 
Thomas Archer. — May, Const. Hist., ii. 240. 

(g) More than 30,000 political pamphlets and newspapers were issued from 
the press during the twenty years from 1640 to the Restoration. They may 
be seen at tho British Museum bound up in 2,000 volumes.— Ibid. ii. 241. 

E.C.H. 47 


nd 



738 


LIBERTY OF TIIE PRESS. 


Licensing 
Act, 166*2 


the messengers of the government were empowered to break 
open doors and locks, by day or by night, in order to 
discover unlicensed printing-presses, and to apprehend 
authors, printers, and others. These proceedings called' 
forth the “ Areopagitica ” of Milton, in which he branded 
the suppression of truth by the licenser as the slaying of 
“ an immortality rather than a life,” maintained that “she 
needs no policies, no stratagems, no licensings, to make her 
victorious,” and nobly, but ineffectually, pleaded for “ the 
liberty to know, to utter, and to argue freely according to 
conscience, above all [other] liberties ” (r). 

After the Restoration, the entire control of printing was 
placed in the hands of the government by the Licensing 
Act of 1602, which, though originally passed only for three 
years, was continued by subsequent renewals until 1G79. 
Printing was strictly confined to Londpn, York, and the 
two universities; the number of master printers was 
limited, as in the ordinances of the Star Chamber, in 1637, 
to twenty; and no private person was to publish any book 
or pamphlet unless it were first licensed— law books by the 
lord chancellor, or one of the chiefs of the common law 
courts, historical or political books by the secretary of state, 

, books of heraldry by the earl marshal, and all other books 
by the Archbishop of Canterbury, or the Bishop of London, 
or l, v the chancellor or vice-chancellor of one of the univer- 
sities (.V). Authors and printers of obnoxious works were 
hanged, quartered, mutilated, exposed in the pillory, flogged 
or simply fined and imprisoned, according to the temper oi 
the judges; and the works themselves were burned by the 
common hangman (t). After the Licensing Act had been 
temporarily suffered to expire in 1679, the twelve judges, 
with Chief Justice Scroggs at their head, declared it to be 
criminal at common law to publish anything concerning the 
.rovernment, whether true or false, of praise or censure, 


(r) Milton. Areopagitica: a Speech for Liberty of Unlicensed Printing; 

Works, cd. 1803, iv. 400. 442. 

(s) 14 Car. II. c. 33; Robertson, Documents. GO. 

(t) See the cases of John Twyn. State Trials, v, 659; of Keach 
710; of Harris. Smith. Curtis. Carr, and Celher, ibid. vii. 926-1043, UU, 
J183; and cf. May, Const. Hist., ii. 242. 
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Without the royal licence («,). All newspapers were in con- 
sequence stopped; and the people were reduced for political 
intelligence and instruction to two povern.nent publica- 
tions the official London Gazette, which furnished a scanty 
supp y of news without comment, and the Observator, 
which consisted of comment without news. I„ the absence 
ot newspapers, the coffee-houses became flie chief organs 
through which the public opinion of the capital vented 
itself, while the inhabitants of provincial towns, and the 
great body of the gentry and country clergy, depended 
almost exclusively on news-letters from London for their 
knowledge of political events (,r). 


At the accession of James II., in 1G83, the Licensing 
Act was revived for seven years, and was thus in force at 
ho Revolution. It was once more renewed in 16Q2, for 
one year and until the end of the following session of 
parliament; but a further attempt to renew it in 1695 was 
negatived by the commons, and thenceforth the censorship 
of the press has ceased to form part of the law of England. 

The Press was now theoretically free; but in practice it 
was still subject to several methods of restraint. The way in 
which the summary jurisdiction of parliament was employed 
to check the publication of debates has already been referred 
to, with reference to the privileges of the House of Com- 
mons (//) ; and the government also made use of two other 
means of controlling the press: (1) the stamp duty on news- 
papers, and (2) the law of libel. Newspapers, however, 
quickly multiplied when freed from the censorship, and in 
the reign of Queen Anne assumed their present form, com- 
bining intelligence with political discussion (z). At the 
same time the intellectual character of the periodical litera- 
ture was raised, and its influence widely extended, by the 
talents of writers like Addison, Steele, Swift, and 
Bolingbroke. 


Licensing Act 
revived. 1685. 


Finally ex- 
pired. 1695. 
The press 
theoretically 
free, hut still 
subject to 
restraints. 




(u) Cases of Harris and Carr, 1680, 7 State Trials, 929. 1127. This 
monstrous opinion was not judicially condemned until 1765, by Lord 
Camden, Chief Justice of the Common Pleas, in the case of Entick v. 
Carrington, 19 State Trials, 1030; Broom, Const. Law., pp. 558-623. 

(x) See Macaulay, Hist. Eng., ch. iii., i. 360, 380. 

<y) Supra, pp. 719 seq. 

U) The first daily paper, the Daily Courant, was issued in 1709. 
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But the press soon became the favourite instrument of 
party warfare, and by its scurrilous language excited a 
strong* feeling of opposition to . it among the governing 
classes. Each party, when in power, endeavoured to crush 
its opponents by prosecuting as seditious libels all P u ° hca ' 
tions which supported the opposition. The revival of the 
•Licensing Act was even suggested, but dismissed as imprac- 
ticable; and a stamp duty on newspapers and adver- 
tisements was adopted instead, avowedly for the purpose 
of restraining the press generally and of crushing the 
smaller papers. The first Stamp Act was passed in the 
tenth year of Queen Anne (a), and being found efficient 
both as a check on the circulation of cheap periodicals an 
as a source of revenue, the stamp was gradually raised to 
fourpence. At the end of George III.’s reign it was 
extended, by one of the series of statutes known as the 
Six Acts (/<), to tracts and other unstamped periodicals 
which, while professing not to be newspapers, had obtained 
a wide circulation among the poor as disseminators 
political news and dissertations. Evasions of the stamp 
duty were frequent, and the state and the contraband press 

continued at war until after the Reform Act of 1882. J 
1833 the advertisement duty, which had been . „ 

under George III., was reduced in amount, and in IS 


Tin' Six Acts, 
1819. 


fa) 10 Anne. c. 18- , , ~ . tv „„ i 9 d fi 8 9) were a 

,l„ The Si, Acts 0-,0C,co. ..nd 1 of ^tbo" government, in 

5i£ £ rrrs 

mTnonrV.™ derive" of th. right £ ^er-ing^by th. on 

called the Seditious Meetings Act. extra ? r ^J P on9 for the discussion 

cop- Of .he libel in he VSTTSI m. b£ w M 6o., i^ri.onnfent, or 

z.*.rs. s 

repealed in 1830 by 11 Geo. IV. and 1 Will. TV. c. 73. 
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was relinquished altogether. In 1S3G the stamp on news- 
papers was lowered to Id., and in 1855 abandoned. The 
duty on paper, which had latterly proved a serious 
stumbling-block in the way of popular education, was swept 
away in 18GI. 

A far more powerful instrument for the suppression of 
freedom of discussion than the Stamp Act was the law of 
libel. This was rigorously enforced by the government 
under William III. and Anne; but during the reigns of the 
first two Georges the press generally enjoyed more tolera- 
tion, Sir Robert Walpole being indifferent to its attacks, 
and openly avowing his contempt for political writers of all 
parties. Shortly after the accession of George III., the 
nation, taking a keen interest in political affairs, and 
finding itself unrepresented in a corrupt House of Com- 
mons, sought utterance for its opinions in the columns of 
the press, which from this time rapidly rose into a formid- 
able political power. A renewed conflict with the govern- 
ment was the natural result. Lord Bute, the premier, was 
driven from power (April 8, 1703) mainly by the criticism 
of Wilkes in the North Briton , and a fortnight afterwards 
(April 23) the celebrated No. 45 of that journal appeared, 
commenting in severe and offensive terms on the king’s 
speech at the prorogation of parliament and upon the 
unpopular Peace of Paris recently (February 10, 1763) con- 
cluded. By a strained exercise of prerogative a general 
warrant was issued for the discovery and apprehension of 
the authors and printers (not named) of the obnoxious 
No. 45. Forty-nine persons, including Wilkes, were 
arrested on suspicion under the general warrant : and it 
having been ascertained that Wilkes was the author, an 
information for libel was filed against him in the King’s 
Bench on which a verdict was obtained ( c ). Released from 
prison on the ground of privilege as a member of parlia- 
ment (rZ), Wilkes brought an action against Mr. Wood, the 
under-secretary of state, and obtained a verdict of .£1,000 
damages (e); and four days afterwards Drvden Leach, one 

(c) Hex v. Wilkes, 1 Burr. 2527, 2574. 

(d) Supra, pp. 714 seq. 

(*) Wilkes v. Wood (17G5), 19 State Trials, 1153. Broom, Const. Law, 
PP- 548 seq. 


Law of libel. 


No. 45 of the 
Nor Hi Briton . 
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Junius’ 

“ Letter to 
the King." 
1769. 


of the printers arrested on suspicion, gained another verdict 
with £400 damages against the messengers. On a bill of 
exceptions, which was argued before the court of King’s 
Bench in 1765, Lord Mansfield and the other three judges 
pronounced the general warrant illegal, declaring that “ no 
degree of antiquity could give sanction to an usage bad in 
itself” (/). 

In the same year, 1765, an action brought by John 
Entick, the suspected author of the Monitor, or British 
Freeholder , against the messengers who had seized all his 
books and papers under a general search warrant from the 
secretary of state, was decided against the government. 
Lord Camden, Chief Justice of the Common Pleas, deter- 
mined that such warrants, which had originated in the 
practice of the Star Chamber, and had been unjustifiably 
continued since the expiration of the Licensing Act of 
Charles II., were absolutely illegal (g). 

The excitement caused by the proceedings against Wilkes 
and the printers had scarcely subsided, when the prose- 
cutions which followed upon the publication of Junius’ 
celebrated “Letter to the King” in the Morning Adver- 
tiser of December 19, 1769, forcibly directed the attention 
of the public to the severe and extended interpretation of 
the law of libel adopted by the judges since the Revolution. 
Already, in 17-31, on the trial of one Franklin for publish- 
ing a iibel in the Craftsman , it had been held that false- 
hood, though always alleged in the^ indictment, was not 
essential to the guilt of the libel, and Lord Raymond 
positively refused to admit of any evidence to prove the 
truth of the statements complained of. On the trial of 
Almon, a bookseller, for selling a reprint of Junius’ letter 
two other doctrines which excepted libels from the general 
principles of the common law were maintained by the 
courts. (1) It was held that the publisher of a libel was 
criminallv liable for the acts of his servants, unless proved 


,/> Leach v. Money (17G5). 3 Burr. 1692, 1742; 19 State Triala, 1001. 

“ Entick x. H765). 19 State Trials. 1030 . Broom Const 

Law, pp. 558-623; Keir and Lawson. Cases in Const. Law, 145. 
issue of search warrants was later regulated bv the Larceny Act. : 

(24 & 25 Viet. c. 96). s. 103, and a large number of other statutes for 
specified purposes. 
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to be neither privy nor assenting thereto; and afterwards 
the judges decided that exculpatory evidence was inadmis- 
sible, and that publication of a libel by the servant was 
conclusive proof of the criminality of the master. (2) Lord 
Mansfield laid it down that it was the province of the judge 
alone to determine the criminality of a libel, leaving to 
the jury to determine merely the fact of publication, and 
whether the libel meant what it was alleged in the indict- 
ment to mean. On the trial of Woodfall, the original 
publisher of the “ Letter to t lie King,” the jury, in order 
to defeat this interpretation of the law, found the defen- 
dant “ guilty of printing and publishing only,” — a verdict 
which the court held to be uncertain, necessitating a new 
trial. Miller and other printers who were subsequently 
tried for printing the same letter were boldly declared by 
the jury to be “not guilty.” 

The doctrine held bv the judges in these trials was \ ; i i ^ i i " f , ibc | 
strongly animadverted upon in both Houses of Parliament; 
and the rights of juries in cases of libel were nobly and 
eloquently maintained by the advocacy of Erskine in the 
cases of the Dean of St. Asaph, in 1779, and of Stockdnle, 

1789, the latter being a prosecution for publishing what 
was charged as “ a scandalous and seditious libel ” con- 
cerning the conduct of the House of Commons in its 
impeachment of Warren Hastings. At length, in 1792, the 
ruling of the judges as to the province of juries was in 
effect reversed by Fox’s Libel Act, which declared their 
right, on any trial or information for libel, to give a 
general verdict of guilty or not guilty on the whole 
matter (/i). 

But the signal advance made by liberty of opinion during ^tionary 
the first thirty years of George III.’s reign was about to growth of 
receive a decided check. The proceedings of the French 
revolutionists created a widespread terror of democracy 1792 - 1832 . 
among the great body of the English people, which was 
aggravated by the extravagance of a small but turbulent 
body of social and political reformers in England itself. 

With the publication by the government, in 1*92, of a 
proclamation warning the people against wicked and sedi- 


(/») 32 Geo. III. c. CO; Robertson. Documents, 272. 
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tious writings industriously dispersed among them, and 
commanding magistrates to discover the authors, printers, 
and promulgators of such writings, began a reactionary 
period in the growth of liberty of opinion which cannot be 
said to have entirely passed away until after the passing 
of the Reform Act of 1832. During this period, prosecu- 
tions of the press abounded; seditious speaking was severely 
restrained; and the regulation of newspapers frequently 
occupied the attention of the legislature. 

But from the year 1832, at latest, the freedom of the 
press lias been completely established. The utmost latitude 
of criticism anil invective has been allowed it in discussing 
the actions of the government and of all public men and 
measures. By Lord Campbell's Libel Act, passed in 1843, 
the defendant on an indictment or information for a 
defamatory libel is allowed to plead its truth, and that its 
publication was for the public benefit; and the harsh exten- 
sion of the ruling in Almon’s case (t), as to the criminal 
liability of the publisher for the unauthorised acts of his 
servants, has been altered by allowing the defendant in all 
cases to prove that such publication was made without his 
authority, consent, or knowledge, and that it did not arise 
from want of due care or caution on his part (A*). State 
prosecution for libel is now as much a thing of the past as 
the censorship itself. The policy of repression has been 
finally discarded; and rulers have at length recognised in 
practice the truth and wisdom of Lord Bacon’s maxim, 
that the “ punishing of wits enhances their authority; and 
a forbidden writing is thought to be a certain spark of 
truth, that flies up in the faces of them that seek to tread 
it out ” (/). 


VI. Local Government. 

Local government at the beginning of the nineteenth 
century was in the hands of the country gentlemen, who 
n« justices of the peace (elected bv the crown on the advice 

fi) Supra, p. 742. 

(k) 6 & 7 Viet. c. 96. 

( l ) On liberty of the press, see Hunt. Fourth Estate: Andrews, Hist, of 
British Journalism; Hallam, Const. Hist., iii. 2-6, 166-168; May, Const. 
Hist. ii. 238 383. 
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of the lord lieutenants of the county) sitting in petty and 
quarter sessions, administered the affairs of the county. A 
smaller body, the vqstry, in origin an assembly of all the 
inhabitants of the parish, but often a 4 ‘ select vestry ” of a 
few parishioners with the parson and churchwardens at 
its head, looked after the affairs of the, parish. In the 
case of the towns the government was vested in close 
oligarchies of burgesses or freemen. 

The local government of the towns was 1 lie first to be 
reformed and set on a democratic basis, lly the Municipal 
Corporations Act of 1833 (developed by the Municipal Cor- 
porations Act of 1882) the municipal oligarchies were 
swept away and the government vested in the mayor, 
aldermen, and councillors. The mayor holds office for one 
year and is elected by the council; the aldermen, in number 
one-third of the number of the councillors, are elected by 
the council for a period of six years. The councillors are 
elected for three years by the burgesses. This body 
manages the property of the corporation, maintains the 
police force, and administers the affairs of the town gener- 
ally. It has the power to make bye-laws for the good 
governing of t lie borough and for the prevention of 
nuisances, and can inflict fines not exceeding £5 for breach 
of them. 

The Local Government Act of 1888 (51 & 52 Viet. c. 41) J.'^ , rninent 
practically established the system of local authority in the Act. lsss. 
counties, as it now obtains in England and Wales, by 
depriving the justices of the right to administer the affairs 
of the counties, and vesting it in elective county councils. 

This Act took within its view of local administration 
three areas: the largest, the county; next, the sanitary 
district, whether urban or rural, which also comprehended 
municipal boroughs, themselves urban districts; lastly, the 
parish. The county council is composed of a chairman, 
county aldermen, and county councillors; the latter are 
elected for three years by the county electors, the chairman 
and aldermen are elected by the council. The whole 
administrative business, with the powers which formerly 
resided in the justices, were, by the Act, practically trans- 
ferred to this new representative body, the county council. 

An exception was the police, which was only transferred 
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in part, the control being thenceforth vested in a standing 
joint committee of quarter sessions and county council. 
The local government franchise is now regulated by 
section 3 of the Representation of the People Act, 1918. 
A person is entitled to be registered as a local government 
elector for a local government electoral area if he or she 
is of full age and not subject to any legal incapacity, and 

(a) is on the last day of the qualifying period occupying 
as owner or tenant, any land or premises in that area, and 

(b) has during the whole qualifying period, i.c., three 
months, so occupied any land or premises in that area, or 
if that area is not an administrative county or county 
borough, in any administrative county or county borough 
in which the area is wholly or partly situated. A lodger 
who occupies rooms let to him unfurnished is regarded as 
a tenant. Lastly, the husband or wife of a person entitled 
to be registered in respect of premises in which they both 
reside is also entitled to be registered. 

The main object of the Local Government Act of 1888 
was “ so far as possible, to give to counties that form of 
municipal government which had previously pertained only 

to English boroughs. . . . Every county council was made 

a corporation ” (/?#>. Among the chief powers now vested 
in the county council are the following: the appointment of 
coroners; the maintenance of roads; prevention of river 
pollution; sanitary powers, including the appointment of 
sanitary oflicials; technical education; the care of lunatics; 
powers for the provision of allotments and small holdings; 
light railways; and the establishment of parish councils. 

Bv the Local Government Act of 1894 (56 & 57 Viet, 
c. 73), each administrative county was sub-divided into 
urban or rural districts, with their own councils elected 
by the county electors within the district. The most 
important duties imposed on the district councils is the 
care of the public health of their areas— sanitation, isolation 
of disease, sewage, etc. They are also responsible for the 
maintenance of highways other than main roads, housing, 
etc. By the same Act, in every rural parish which is not 
included in an urban district a parish meeting was set up, 


(m) W. Blake Odgers, Local Govt., 2nd ed., p. 208. 
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consisting of persons in the parish, whose names are enrolled 
as electors on the parliamentary or local government, 
registers. A parish council was by this Act called into 
existence in every parish situate in a rural district which 
had a population of three hundred or upwards at the census 
of 1891. If the parish has a population of one hundred 
or upwards, the county council must make an order for 
the election of a parish council, if the parish meeting 
desires it. Where there is no parish council, the various 
powers conferred upon a council are exercised by the parish 
meeting itself. The parish meeting must be held in every 
rural parish once a year, and, if there is no parish council, 
twice a year. The powers and duties of the parish council 
consist mainly: in the appointment of overseers; the 
custody of the parish books and registers; management 
of parish property, other than that vested in the ecclesias- 
tical commissioners; lighting, watching; the establishment 
of baths and wash-houses; and the provision of burial 
grounds. The primary purpose of this measure was to 
reorganise the old vestries on a democratic basis. 

By the London Government Act of 1899, the administra- 
tive County of London has been divided into twenty-eight 
boroughs, and the town councils, constituted for these 
boroughs by Order in Council under the Act, have taken 
over the powers and duties of the district boards, together 
with some of the duties of the county council. 

The Education Act of 1902 abolished school boards and 
transferred their powers to councils of counties, boroughs, 
and larger urban districts. Secondary education was 
encouraged and voluntary schools were henceforth to >e 
supported by the local educational authorities from the 
rates. 

A local education authority was made responsible for 
the efficiency of all public elementary schools, and over 
those schools, which it provided itself, its powers were made 
absolute. But a sharp distinction was made between those 
which it provided itself— the successors of the board schools 
— and those which it maintained but did not provide, that 
is, the voluntary schools. In the non-provided schools the 
appointment of‘ a majority of the managers was carefully 
kept in the hands of the religious bodies and thus the 


London 
Government 
Act, 1*99. 


Education 
Act. 1902. 
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denominational character of the voluntary schools was 
preserved, and the control of the local educational authority 
strictly limited to the secular side of the education. The 
greater part of the burden, however, hitherto borne by 
private subscribers was now transferred to the ratepayers, 
but these subscribers had now to pay the local school rate. 
This led to the enforced support by the ratepayers of 
denominational schools under private management which 
was bitterly opposed by nonconformists. 

The shifting of political forces at the end of 1905 pro- 
duced the Education Bill of 190G, the object of which was 
to place all elementary schools aided by public funds under 
public management; to provide undenominational schools 
within reach of every child; to free teachers in such schools 
from every religious test, but to permit some degree of 
denominational teaching in schools where it had hitherto 
existed. Amendments in the House of Lords struck at the 
root of the Bill — the question of religion in schools— and 
the measure had to be dropped (n). 

Under the Local Government Act of 1929 farmers are 
relieved of the whole of their rates except on their private 
houses and cottages, which are to be rated as houses used 
for the particular purpose of farming and not as ordinary 
dwelling-houses. Productive industries and freight and 
transport hereditaments will pay a quarter rate. But the 
money saved in rates by railway companies is to be passed 
on to* the producer in the shape of reduced freight charges 
on certain selected traffics. In preparation for this relief, 
special lists were prepared under the Rating and Valuation 
(Apportionment) Act. The loss of revenue is to be made 
up by a readjustment of the burden among local authorities, 
by extra assistance from the State, from changes in local 
government and by the revision of the system of grants 
in aid. 

To widen the area of charges and better to distribute the 
burden, the poor law and road functions of small local 
authorities are transferred to the county. Boards o 
Guardians are to be abolished and their powers transferred 


(n) Cf. A. Lawrence Lowell, The Govt, of England (1908), pp. 318 322. 
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to county boroughs ami county councils. The county 
boroughs and county councils may choose whether they deal 
with t lie different classes of the destitute through their 
existing committees of education and health or together 
under the poor law, through new public assistance com- 
mittees which they are required to >et up. Counties are 
to be divided into districts, each of which will be equipped 
with an advisory committee of not more than thirtv-six 

v % 

persons. These committees will include county councillors, 
town and district councillors and “ persons experienced in 
the relief of distress,” mainly ex-guardians, and to them 
will be delegated most of the business of outdoor relief. 

In London there will be no advisory committees, but the 
London County Council may establish some similar bodies 
in the boroughs, and may allow Metropolitan borough 
councils to control maternity and child welfare services. 

Rural district councils cease to be highway authorities. Roads. 
The county council takes over all roads, including all 
classified and “ grant-aided ” roads in non-county boroughs 
and urban districts. But borough and urban districts with 
20,000 inhabitants may claim to maintain county roads in 
their districts, and any district, urban or rural, may he 
allowed to maintain roads as agents to the county council. 

State assistance will he extended by an increase in grants 
on Class I roads (extending to about 17,000 miles in 
England and Wales), and on Class II roads (7,500 miles). 

As county councils are therefore the chief road authority, 
and as roads are a large element in schemes of town 
planning, county councils are given power to act jointly 
with other local authorities in the preparation of town 
planning schemes. 

County councils are required to review at regular Miscel- 
intervals local government areas in the county, to abolish l,intous ‘ 
inconvenient districts and parishes and create new districts 
where necessary. 

Provision is made for the payment of the travelling 
expenses of county councillors; for the appointment of full 
time medical officers of health; for transferring public 
health functions from rural districts to counties; for 
improvement of infectious disease hospitals and for trans- 
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ference by the Ministry of Health of maternity and child 
welfare services to the local education authority. 

Assigned grants are abolished ( i.e. t grants from estate 
duty, local taxation duties, liquor, carriages, customs and 
excise) and percentage grants are also abolished, but not 
those for education or police. Instead a new system of 
“ block grants " is established, whereby the State will 
provide a “ general exchequer contribution ” composed of 
three items: — 

1. A sum estimated at £24,000,000 per annum to cover 

the total loss of rates of all counties and county 
boroughs, calculated on their expenditure in the 
standard year 1928—1929. 

2. A sum of £10,000,000 per annum to cover the loss of 

old grants. 

3. A sum of £5,000,000 per annum as an additional 

grant. 

The first two sums are fixed, the last is for three years 
and will thereafter be subject to revision by Parliament. 

This block grant is to be distributed by means of a 
formula, a device for weighing the actual population of 
town or country by the factors of children under five years 
old, rateable value, unemployment, and for counties only 
(not for county boroughs or London) the number of persons 
per mile of road. A fictitious population is thus arrived at 
to represent “ need and ability to pay. 

This scheme will come into operation gradually over a 
period of seventeen years. In addition an Exchequer grant 
of one shilling per head of population above the amount 
lost in rates and grants in the standard year will be made. 
To prevent any county, district, or municipal borough 
suffering an increase of rates on account of the scheme, 
such loss will be made up to such a district as to half the 
loss by a supplementary Exchequer grant and half the loss 
by subtraction from districts within the county which are 
gainers by the scheme. This relief will guarantee non- 
countv boroughs and urban and rural districts against an 
increase of rates due to the scheme for the first five years. 
This grant will then diminish annually, so that any 
increase, which may finally accrue, shall only be attained 
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by equal annual instalments over fifteen years, when the 
supplementary "rant will have finally ceased. 


VII. 


/ rclant! tint/ the Dmiii niuns 


The English constitution as it is to-dav cannot he fully 
understood without some appreciation of the constitutional 
relation of Great Britain to the British dominions beyond 
the seas, for the parliament of Great Britain is not merely 
a national but an Imperial Parliament, and the sovereign 
of Great Britain is King of Great Britain, Ireland and the 
British Dominions beyond the seas, and Emperor of India. 
The kings and parliaments of the eighteenth century 
proved unequal to the responsibilities of colonial govern- 
ment, and the American colonies seceded from the Empire; 
but by 1815 Great Britain had acquired a new empire, and 
the problem of adapting the English constitution to the 
government of an empire arose again. In 1830 Lord 
Durham, who had been sent out to Canada as High 
Commissioner after a rebellion, propounded a solution. 
The provinces of Upper and Lower Canada, like the old 
American colonies, possessed representative assemblies: 
Durham suggested that the executive council of the 
Governor should be made responsible to the colonial 
assembly just as the cabinet in the United Kingdom was 
responsible to the House of Commons. lie rightly con- 
sidered that the change would not require an Act of 
Parliament but “ might be effected by a single despatch.” 
Its result would he, of course, to place the internal govern- 
ment of the colony in the hands of the colonists themselves, 
acting through their representatives. “ The constitution 
°f Ike form of government, — the regulation of foreign 
relations, and of trade with the mother country, the other 
British colonies, and foreign nations — and the disposal of 
the public lands,” he said, “are the only points on which 
the mother country requires a control.” In the control 
that ought to be retained in these matters he thought that 
the colonies would willingly acquiesce, for they derived 
much advantage from the Imperial connection {a). 


Colonial 

(Toveriiineiit 

Mill l III* 

I >tirliam 
Report. 


(a) The Durham Report (House of Commons Paper, No. 3 of 1839) has 
been reprinted by Methuen, 190-2, and (with an introduction by Sir C. P- 
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Lord Durham’s report was not at once accepted by the 
British Cabinet, but in 1846-48 it was applied in Canada 
and Nova Scotia, by direction of a despatch from the 
Secretary of State for the Colonies. The system of 
responsible or parliamentary government thence spread to 
the other North American colonies, to Australia and New 
Zealand, and to South Africa. But the colonies did not 
rest satisfied with the measure of self-government recom- 
mended in the report. Before long they demanded and 
were granted, in some cases by Acts of Parliament, in 
others without such formality, control of all the matters, 
except foreign relations, which Lord Durham had 
proposed to withhold from them ( b ). In the ’sixties the 
principle that self-governing colonies should be responsible 
for their internal defence was established (c), but for 
defence against external enemies they still looked to the 
Imperial Army and Navy, and Imperial control of foreign 
relations followed naturally from Imperial responsibility 
for defence. 

In 1867, however, a new stage in the development of 
the empire began. The British North America Act (d) 
federated the colonies of Canada, Nova Scotia, and New 
Brunswick into one “Dominion of Canada”; vested the 
executive government in the Queen, acting through a 
Governor-General and a Privy Council advising him — the 
implication being that the system of parliamentary govern- 
ment already existing in the several colonies should be 
applied in the Dominion; set up a parliament consisting 
of the Queen, a nominated Senate and an elected House of 


Lucas and appendices) by the Clarendon Press, Oxford, 1912. It should 
perhaps be mentioned that Lord Durham recommended the union of Upper 
and Lower Canada, which was effected by 3 k 4 Viet. c. 35. 

(b) In some cases an Act of Parliament had 6rst to be repealed, c.g. the 
Australian Land Sales Act (5 & 6 Viet. c. 36) by the Act 18 & 19 Viet, 
c. 56. In other cases there was no Act bearing on the subject. In regard 
to the form of constitution, substantial powers of alteration wero given by 
the New Zealand and Australian Constitution Acts of 1850-5; and the 
Colonial Laws Validity Act (28 & 29 Viet. c. G3) removed doubts as to 
the power of self-governing colonics to alter their constitutions where not 
expressly forbidden. 

(c) By resolution of the House of Commons (March 11, 1862) applied by 
more than one British Cabinet. 

(d) 30 & 31 Viet. c. 3. 
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Commons; divided legislative powers between the Dominion 
Parliament, on the one hand, and Provincial Legislatures 
on the other; and provided for the appointment of a 
Lieutenant-Governor for each province by the Governor- 
General in Council. Other North American colonies — not 
Newfoundland— joined the Dominion of Canada; and in 
1900 the Canadian example was followed hy the Australian 
colonies, which sought and obtained an Imperial Act 
uniting them in the Commonwealth of Australia (c). The 
Commonwealth Act, framed of course like the British 
North America Act by the leading colonial statesmen, 
differed in many particulars from the earlier measure. 
The “ States *' were given greater powers than the Canadian 
provinces, and their Governors were still to be appointed 
by the Crown in England; the Commonwealth Senate was 
to be elected, not nominated; and the constitution provided 
explicitly for Ministers of State, who were to be members 
of the executive council and members also of Parliament. 
But, broadly speaking, in its provision for a federal execu- 
tive government vested in the Queen, acting through the 
Governor-General, and for a federal parliament, it followed 
similar lines. In 1909 the four colonies of the Cape of 
Good Hope, Natal, the Orange River Colony, and the 
Transvaal — the two latter of which had been independent 
republics before the Boer War of 1899-1902— were in their 
turn united by the 'South Africa Act (/). Executive 
power was vested in the Crown, administering through a 
Governor-General, assisted by an executive council of 
Ministers of State; legislative power in a parliament con- 
sisting of King, partly elective Senate, and elective Douse 
of Assembly. There were to be provinces exercising 
restricted powers, but South Africa was not to be a 
federation but a legislative 


union (y). 


Tlu? Federa- 
tion of 
Australia. 


The Unifica- 
tion of South 
Africa. 


The significance of the formation of the Dominion of 
Canada, the Australian Commonwealth, and the South 
African Union was at first imperfectly understood. They 


Development 
of Dominion 
Self-Govern- 
ment. 


(e) 63 & 64 Viet. c. 12. 

(f) 9 Edw. VII. c. 9. 

(g) A useful introduction to the study of these constitutions is H. E. 
Egerton, Federations and Unions in the British Empire (2nd ed., 1924). 
It prints the text of the Acts. 
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were thought by many to be merely steps towards a 
federation of the whole Empire — a development which 
would have involved as great a transformation of the 
historic English constitution as it has ever undergone. 
But what has happened has been quite different. Posses- 
sing a national organisation, the Dominions began to 
aspire to national status, and in particular to share in 
the control of their foreign relations. From 1887 Colonial 
Conferences were held at intervals, and grew steadily iu 
importance and powers: they dealt with Imperial defence, 
Imperial organisation, and other matters: and in 1911, at 
a private session, the Foreign Secretary, Sir Edward Grey, 
reviewed the whole field of Imperial foreign policy ( h ). 
At the same time the Dominions were beginning to take a 
fuller share of responsibility for Imperial defence. 
Canada and Australia established Dominion Navies, and 
New Zealand contributed a battleship to the British Fleet 
But it was not until the War that there was any rea 
approach to equality of status between the Dominions and 
Great Britain. They were in no way consulted before war 


was declared by Great Britain. # 

Tho Imperial I" ''»>'• however, Mr. Lloyd George as Prime Minister 
War Cabinet ,,f the United Kingdom summoned the Dominion 1 rum 
Conf I .™nce a ol Ministers to an Imperial War Cabinet, in which they met 
1917. British Ministers as equals and took their share ol respon- 

sibility for the decisions reached— though of course such a 
Cabinet of Governments” was not quite the same thing 
as a cabinet properly so called, but rather “ the old 
Imperial Conference in a new and more executive guise (*)• 
An Imperial Conference was indeed held concurrently and 
came to an important resolution concerning the future 
organisation of the Empire. The summoning of a special 
Constitutional Conference after the War was foreshadowed 
but the resolution placed on record the principles on whicn 
it should proceed (A). All existing powers of self-govern- 
ment should be preserved; the rights of the Dominions 
and India to an adequate voice in foreig n policy shouic i 

</,) Strictly speaking, the session was one of the Committee of Imperial 

Defence held during the Conference. 

fi) The term Imperial Conference was used from 1907. 

•k) Proceedings of Imperial War Conference, 1917, p. 61. 
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be recognised, and effective arrangements should be made 
ior continuous consultation and concerted action in all 
important matters of common concern. 

lhe constitutional conference was never summoned. 
But after the War the Dominions were represented at the 
Peace Conference, signed the peace treaties, and became 
separate members of the League of Nations. In 1920 their 
right to maintain legations in foreign capitals was 
admitted (/•), and at the Imperial Conference of 192d their 
right to negotiate treaties, subject to the understanding 
that other governments of the Empire were to be kept 
informed and were to be involved in no active obligations 
without their express consent (///). Finally the process of 
development culminated, in characteristic English fashion, 
not in the framing of a new constitution for the Empire 
but in the promulgation of a set of accepted constitutional 
principles in the Report of the Inter-Imperial Relations 
Committee of the Imperial Conference of 192(5 (//). ** They 
[the Dominions] are,” according to this report, ” autono- 
mous communities within the British Empire, equal in 
status, in no way subordinate one to another in any aspect 
of their domestic or external affairs, though united by a 
common allegiance to the Crown, and freely associated 
as members of the British Commonwealth of Nations.” 
Forms such as the theoretical sovereignty of the Imperial 
Parliament, the reservation of certain Dominion laws, the 
light of veto upon all Dominion legislation, the right of 
appeal to the King in Council, were admitted to be not 
altogether consistent with these principles, and they were 
fo he further investigated with this fact in view. Not the 
least significant thing in the report is its allusion to the 
Crown. The Crown, acting though it does in Dominion 
affairs on the advice of Dominion Ministers, is still, 
unlike Parliament (o), in the fullest sense Imperial and 

(l) In the case of the proposed appointment of a Canadian Minister in 
Washington; hut it was first exercised by the Irish Free State, in 1921. 
Canadian Ministers have now (1929) been appointed to Washington, Paris, 
and Tokyo. 

<”») This understanding applied to Great Britain as well as to the 

Dominions. 

<n> Command Paper 2708 of 1920. 

(o) So far, that is to say, as the self-governing Dominions are concerned. 
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symbolises the political unity which the Empire still 
preserves. 

The idea of “dominion status ” is but a few years old, 
but it has already achieved one marked success beyond its 
original frontiers, in the solution of the Irish problem. 
The majority of Irishmen were never well satisfied with 
the Union of 1800, and the nationalist movement there 
induced Mr. Gladstone in 1886 and again in 1893 to bring 
forward Home Rule Hills granting Ireland considerable 
powers of self-governiuent. The first Hill split the Liberal 
party; the second was shipwrecked in the House of Lords; 
and tor a time the Unionist policy of “ killing Home Rule 
by kindness “ held the Held. A new Home Rule Hill, 
however, was introduced by the Asquith Ministry after the 
elections of 1910 had left the Irish Nationalists with the 
balance of power in the House of Commons; and the House 
of Lords, after the Parliament Act, could no longer offer 
a permanent obstacle. The measure, however, had not yet 
become law when war broke out. The War made any 
coercion of Ulster, which had threatened armed opposition, 
a practical impossibility; and the simultaneous passage of 
the Home Rule Hill and a Hill suspending its operation till 
the dose of the War (p) was followed by a gradual loss of 
control by the Irish Nationalist leaders to the new group 
of Sinn Feiners. After the War Sinn Fein won a 
resounding victory in the general election, and the elected 
members, instead’ of going to Westminster, met in Dublin 
and proclaimed an Irish Republic. In 1920 an Imperia 
Act set up governments with substantial powers in 
“ Northern Ireland,” consisting of six Ulster counties, and 
Southern Ireland respectively ( 7 ). It was applied in the 
North, but in the South it remained a dead letter. At 
last in December. 1921, after bitter fighting had been 
followed by months of delicate negotiations, a treaty was 
signed with the Southern Irish leaders. Ireland— with the 
exception of the six counties, which were allowed to 
“ contract out 99 — was given, under the title of the Irish 
Free State, the same constitutional status as the other 


ip) 4 & 5 Geo. V. cc. 90, 88. 

(q) 10 & 11 Geo. V. c. 67. The grant of powers 
‘ the Act of 3914, but was not identical. 


based upon that 
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dominions with '* a Parliament having power to make laws 
for the peace, order, and good government of Ireland and 
an Executive responsible to that Parliament ” (#•). In the 
course of 1922 a constitution was passed into law both bv 
the Constituent Assembly of the 1 1 i^li Free State, elected 
under the terms of the treaty, and by the Imperial 
Parliament (5). It departs to some extent from British 
precedents, most notably perhaps in adopting the principle 
of “the supremacy of the constitution ” ns opposed to 
that of parliamentary sovereignty and in embodying con- 
stitutional usages as principles of positive law (f); but 
it vests executive authority in the King, exercising it 
through his representative the Governor-General. with the 
advice of an Executive Council, and legislative authority 
in the King, an elected Senate (»/), and a Chamber of 
Deputies, and there has been a certain tendency in it* 


The Irish Free 
Siute Consti- 
tution. 


actual working to approximate to ordinary British models. 

There are of course many parts of the Empire which are India, 
not self-governing, and in which the sovereignty of the 
Imperial Parliament is still very much of a reality. In 
the course of the last few years, however, there has begun 
m India the momentous experiment of applying English 
principles of self-government to a community of entirely 
different racial characteristics and political traditions. 

The growing strength of the Indian nationalist movement, 

I he circumstances of the Great War, and t lie contribution 

made by India to the British cause, led the Secretary of 

State for India, Mr. Montagu, on August 20, 1917, to ThcMontagu- 

pledge the British Gov eminent to “ the gradual develop- Chelmsfo'd 

ment of self-governing institutions with a view to the 

progressive realization of responsible government in India, 

as an integral part of the Empire.” The end defined, it 

remained to consider the means for its “ progressive 

realization.” Mr. Montagu visited India, and he and 

the Viceroy, Lord Chelmsford, prepared a joint report, 

w hich formed the foundation of the Government of India 


fr)-The treaty was given the force of law by the Act 12 Geo. V. c. 4. 
(a ) 18 Geo. V. c . 1. 

W) For instance, the ** President ” of the Executive Council is 
appointed on the nomination of " the Chamber of Deputies. 

Iu) For the first twelve years the Senate is to he partly nominated. 
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Act, 1919 (*). That Act left the responsibility for the 
central government in the hands of the Viceroy, who is 
himself responsible to the Secretary of State for India 
and ultimately to Parliament, but set up a predominantly 
elective Council of State and Legislative Assembly; divided 
the functions left to the provincial governments into “ trans- 
ferred ” subjects controlled by the Governor and ministers 
responsible to a mainly elective Legislative Council, and 
“ reserved ” subjects still controlled by the Governor and 
an executive council of officials; and provided for the 
appointment by Ilis Majesty, with the concurrence of 
Parliament, of a Statutory Commission to inquire and 
report upon the working of the constitution after the 
expiration of ten years from the passage of the Act. This 
Commission was, as a matter of fact, appointed in 1927 and 
will make its report in the course of 1929. Upon its report, 
which will be prepared affer consultation with Commissions 
appointed by the Central and Provincial Legislatures, will 
depend the nature of the next stage in the progress of India 
t o wa rd s self -govern me n t . 


(x) 9 & 10 Geo. V. c. 101. 
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general search-warrant, on. 712 

CAMPION. EDMUND. 417 
CANADA. 751 srq. 

CARLISLE. STATUTE OF. 368 
CARR. 

case of. 738 n.. 739 n. 
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CARTWRIGHT, THOMAS, 420 n., 
422, 425 

CARUCAGE. 84, 125 
CASTLE-GUARD, 97 
CASTLES, 

adulterine, 74, 78, 118 
constables of, 100 

CATHERINE OF ARAGON, 
divorce of, 380. 388, 389 

•• CAVALIER PARLIAMENT," 
5G8, 577 

CELLIER. 

case of, 738 n. 

CELTIC ELEMENT IN ENG- 
LISH. 2 
CEORLS. 19, 21 

CHAMFER LAIN OF LONDON v. 
ALLRN EVANS , 729 

CHAMBERS, RICHARD, 

refusal to pay ship money, 519 

CHANCELLOR. 122 seq. 
appearance under Edward the 
Confessor, 02. 122 
equitable jurisdiction of. 147 seq. 
jurisdiction of. origin of. 146 seq. 

CHANCERY. COURT OF. 129 
suits in, 151 

CHANNEL ISLANDS, 90 n. 
CHARLES I . 490 seq. 
character. 490 

despotic government, 512 seq. 
execution of. 559 
five members, attempt on. 549 seq. 
money, expedients to raise, 495, 
512 seq. 

religious controversy, attitude in. 
507. 557 

Scotland, visit to, 541 
CHARLES II.. 563 seq. 

despotic power at end of reign, 
585 seq. 

CHARLTON. LECH MERE, 
case of, 295 w. 

CHARTIST PETITIONERS. 566 n. 

CHAVASSE , Ex parte; in re 
GRAZE If ROOK, 470 n. 

CHEDDER'S CASE. 290 n. 
CHESTER. COUNTY PALATINE 
OF, 345 

court of. abolished, 537 

CHIPPENHAM ELECTION PE- 
TITION, 303 n. 


CHRISTIANITY. 

conversion of the English to, 7 
seq. 

CHURCH, 

Anglo-Saxon period, in, 8 
Elizabeth's policy towards, 405 
seq. 

Great Rebellion, effects of, on, 501 
Henry I., concessions to, 00 
John, charter granted by, to, 94, 
307 

Magna Carta, liberties under, 96 
National Assembly of, 735 
national character of. 8 
Norman Conquest, effects of, on, 
59 seq., 307 
ritual of. 402 n. 

Stephen, concessions to. 72 
supremacy of King over, 343, 383, 
394 

See also under Ci.krgy ; Convoca- 
tion; Reformation. 

CINQUE PORTS. 210. 521 

CIVIL TJ ST, THE. 073 seq. See 
also Revenue of The Crown. 


CIVIL WAR. 557 seq. 
results of, 500 seq. 

CLARENDON. ASSIZE OF, 99, 
101, 130, 138 

CLARENDON, CONSTITUTIONS 
OF. 80 seq., 130 

CLARENDON. EARL OF, 472. 540 
n. 

arbitrary conduct of. 574 
impeachment of. 609 
meeting of Long Parliament, on, 
532 _ 4Q 

opposes Grand Remonstrance, 543, 
548 

ship money case, on the, 524 

CLARK. BARON. 

judgment in Rates s Case. 464 


CLERGY. 

Anglo-Saxon period, in, 22 
benefit of. 377 seq. 
estate of the realm, as an, 21 .) 
prremunire, in a, 382 
representation in Parliament, 217 

restraint of privileges and cmolu- 

submi'ssi’on of. Act for (1534), 390 


C LERI CIS LA I COS , 
bull. 220. 223 


CNUT, 

bus-carls of, 157 


COAI/ITIOX MINI ST 15 1 ES . 

Duke of Newcastle and the elder 
Pitt. 661 

Duke of Portland. Fox. and Lord 
North (17831. G6G. fl«7 
Queen Anne, under, (137 

COKE. C.J.. 

commcndams on ease of. 179 srq. 
committee of inquiry into griev- 
ances. proposes, 1 82 
consulting judges. objetion to. 
•177 

dismissal of, - 1 S 1 
impositions, on, -17 1 
imprisonment of. 488 
opinion in Pcacham's Cast. 477 
Petition of Right, his part in. 40s 
seq. 

proclamations, on. 400 

COLONIAL GOVERNMENT. 75! 
. scq. 

COM PS, G 

COM ITA TUS, 10 

COMMENDAMS. CASE OF. 478 

COMMENDATION. 21. 44 

COMMISSION FOR ECCLESIAS- 
TIC Ah CAUSES. COURT OF. 
589 

Bill of Rights declares illegal, 601 

COMMON PLEAS. 

Court of. 08. 128 

COMMONS. 

enclosure of the, 319, 350 n. 

COMMONS. HOUSE OF. 691 seq. 
See also Hocsk OF Lords : 
Parliament. 

administration, right to enquire 
into abuses of. 213 srq. 

* ' a pologv ’ ’ of ( 1 GO » ) . 4 58 seq . _ 
appropriation of supplies, 230. 251. 
273. 566 

audit of public acc> unts estab- 
lished. 230, 251 
bribery of members. 700 
suppression of. 709 srq. 

Charles I., under. 401 scq. 
conflict with. 508 
political and religious attitude. 
500 

clergy, hostility to (Henry IV.). 
377 

commitment by. 717 scq. 
Convention Parliament, in, 591. 
596 

disqualificat ion for, treason or 
felony, a, 710 seq. 


COMMONS. HOUSE OF — con hi. 
division list. publication of, 723 
Edward VI., under. 352 
election jurisdiction. 296 .«*/. 
al»u*e of, 3tU| 

electors of. qtialificaf ion* of. 30| 
scq., 6‘.*i srq. 

F.li/abdii. under. 438. ||o 
exclusion of st rangers. 723 
expulsion of member'. 112. 714 
seq. 

impeachment by. first instance of. 

215. See I *«i*K.\< iim!-n r. 
iiiiprisonincnt of members iStuait 
|»erioi|». 171. Is2. 188. 193.511 
Ireland, representation in. 699 
James I.. conflict with, 157 srq.. 
471. 485 srq. 

remonstrance against arbitrary 
conduct. 405 scq. 

James II. under. 587 

jurisdiction «»'er members. 402 
legislation, right to c* neur in 
113091. 2S5 srq. 

Iibertv of speech . Elizabeth's defi- 
nition. 438 
Marv I., tinder. 352 

membership, judges disqualified 
from. 649 

placemen excluded, 629. 616 
srq. 

qualifications for, 301 scq.. 6.96 
seq. 

money bills, right as to, 275, 4 13. 
528. C84 

number of members, changes in. 
694 seq. 

peace and war. right to be con- 
sulted on. 247 srq.. 281 
Petition of Grievances (1606), 464 
seq. 

petition of Thirty-one Articles 
(1406). 280 scq. 

petitions of. in English (1 11 11, 2»6 
petitions against popery (1621). 486 
petitions assume form of bills. 276 
predominant influence, establish- 
ment of, 561 

privileges of. Src I’aRII N'trvr. 

Pnivir.Kr.rs of. 

protestation of 1621... 287. 187 
publication of debates. 719 srq. 

libel in regard to. 725 
Reform Act (1832). 703 srq. 

(1867). 312. 705 

‘18«l 18851. 706 

(1918 & 1928 j, 708 

SCq . 

reforms, proposals for. before 1832. 
701 seq. 
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COMMONS. HOUSE OF — contd. 
reporting in, 7*23 seq. 

breach of privilege, as a, 723 
renresentation, defects before 1832 
‘..696 seq. See Representa- 
tion. 

Scotland, representation in, 699 
Speaker of, 28 1 n. 
strangers in. exclusion of, 723 
Union of knights and burgesses 
in, 230 

Wolsev's attempt to intimidate. 
336* 

COMMONWEALTH. THE. 559 
seq. 

COMMIJNF. CONCILIUM RE ON I. 

101 seq., 15*2. 196. 631 
COMPURGATION. 31 seq., 58 n. 

disuse of, 138, 139 n. 

CONFIRM ATIO CART. ARUM. 225 
seq . 

CONC.E D'ELIRE. 

nomination by, 92 , 391 
CONSERVATORS OF THE 
PEACE, 160 

CONSOLS. 570 n. 

CONSTITUTION. 

Forlescue on, 323 seq. 
unwritten, growth of, 625 
CONVENTICLE ACT (1664), 582 
CONVENTION PARLIAMENT, 
593 seq. 

Bill of Rights passed by, ->99 
continuance of under Bill of 
Rights. 603 
parties in. 593 seq. 
succession to the crown, declara- 
tion as to. 191 
summons, mode of, 710 
CONVOCATION, 218 seq., 531, 731 
seq. 

continued after dissolution of par- 
liament (Ch. I.), 531 
lay element, co-operation of, 73-> 
representation of clergy in, 213. 
218 

CONWAY, GENERAL. 663 
COPE, 

bill and book of. 436 seq. 
case of, 287 n.. 437 
COPLEY'S CASE. 441 
COPYHOLD. 

villein tenure changed to. 263 
CORBET. SIR JOHN, 
refusal of loan. 49-5 


CORONATION, 
ceremony of. 168 n. 
oath, form of. 171 n. 

CORONER, COUNTY, 86. 161 seq. 
CORPORATION ACT (1661), 578 
CORRUPTION OF BLOOD, 97 

COTTON, SIR ROBERT, 
speech against Buckingham, 492 

COUNCIL, 144 seq., 631 
continual, 144, 631 
encroachments of, on the juris- 
diction of the Common Law, 148 
great. 104, 152. 196,631 
jurisdiction of, 145 seq. 
regency under Richard II., 251 
terms lor, 144 n. 

COUNCIL OF THE NORTH. 538 

abolished (1641). 537 

COUNTY, 
council, 745 seq. 
courts, 130 n. 

See aho Shirk Courts. 
parliamentary franchise in, 301 
seq., 704, ft)5, 706 

COUNTY PALATINE, 
established by William I., 48 

COURT OF HTGH COMMISSION. 
See High Commission Coort. 

COWELL. 

*' The Interpreter.” 467, 468 n. 
CRAWLEY. J.. 

judgment in Ship Money case. 523 

CREWE. SIR THOMAS. 472 
imprisonment of. 488 

I CREWE. C.J., 

dismissed for declaring loan illegal. 

495 

CROKE. SIR GEORGE. 

judgment in Ship Money case, 523 

CROMWELL. OLIVER. 559 seq. 
CROMWELL. THOMAS, 395 
CROMWELL'S CASE, 295 
i CROWN. See also Kino, and 
names of sovereigns. 
cabinet, absence from, 658 
relation to, 643 

centre of administration, as, 120 
checks on arbitrary power of, 330 

church, bend of the, 343, 883, 394 
ministry, relation to, 669 n., 670 
seq. 

name of king, use of. 667 
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C 1 10 \V N — CO II 1 1 II lied. 
pardon of. Oil set]. 
personal i nil nonce of. 050 s «*•/.. 

sen. 

prerogatives of l lie. ,; 5*» >« * /. 
revenues of ilio. 073. «SYi* 

Civil. List*: Rkvi-npi . 
servants of. legal liability nl. 3: In 
subject's right to petition. 501 
succession to t lie. lllfi *eq. See 
Spcci ssion to Till' Crown. 

" the Kino ,-au do no wrong.’’ 010 
Tudor period, increase of powers 
in. 328 

- veto, exercise of. 605 

CVRIA REGIS. 123 *eq. 

division into three courts, 128 w<|. 
Henry II.. change under. 127 *r*j. 
organization of. by Henry I.. “0 
supremo court, as. 01 
witan changed into. 50. 19G 

CURTIS, 
case of. 738 

CUSTOMS DUTIES. 

Norman and Plantagenct Kings, 
under. 127 
CYNING, 7 

n A MM A li /•; E S CA SE . 358 »i . 
DANBY. KART, OK. 

impeachment of. G10 
party of, 5‘J-l 

DANBY. EARL OF (HENRY 
DANVERS). 519 
DANEGELD. 62. 124. 125 
DANES. 

invasions of. 9 seq. 

DARNEL'S CASE, 195. 573 
DARREIN PRESENTMENT. 98 
DE DONIS CONDITIONAL! BUS. 
329 n. 

DE II A E BET I CO COM BOREN DO. 
statute. 375 

DE NOMINE R EPLEGIA NDO, 
writ of. 573 
DE OHIO ET ATI A, 
writ. 101. 573 
DE TALL A CIO NON 
DEN DO, 227. 501 
DEATHS. 

civil registration of. 734 

DECLARATION OF 
GENCE. 579. 590, 591 


DECLARATION OF RIGHT. 191 . 
597 

ratification l»v Bill of Rights, I’M 
»i. . 599 

/)/ Y.l /. U.V. THE. 10 

j DERING. SIR K.. 

expulsion from ihc Hon c. 720 
Icoi and Blanch Bill introduced 
l»y. 510 n. 

DEVONSHIRE. DUKE <»l\ 
deprive! of offices by George III.. 
002 

D’KWES. SIR SIMONDS. 

on the atieinptcd arrest of the 
Five Members. 553 xeq. 

DIG BY. SIR RV FRAUD, 
convicted of treason. 355 

DIGGES. SIR DUDLEY. 172. 512 
imprisonment of. 488, 493 

msr.TIlEGS. 20 
DISPENSING POWER. 277 seq. 
Bill of Rights declares illegal. 001. 
005 

James II.. of. 588 
DIVINE RIGHT THEORY. 

James I., of, 450 
Revolution, effect of. 057 

DOMESDAY BOOK. 40 seq. 

origin of name. 47 n. 

DORT. SYNOD OF. 506 
DOUAY. 

English Catholics at, 413 »»., 41o 

«. 

DOWER. 

Henry I.'s charter, provision refer- 
ring to. 67 

Magna Carta, provision as to, 9i 

DROGITEDA. 

statute of. 340 
DUCHY OF LANCASTER, 
court of. 537 

DUDLEY. EDMUND. 335 
DUNNING. 

resolutions of. on influence ol me 
crown, GOG 

DURHAM REPORT. 751 


CONCE 


INDUL- 


EALDORMAN. 7. 15 
EARL. 15 

position of. after the Conquest, 
16 n., 48 

in »!.«* limp of Cnut. 37 
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INDEX. 


EARL, SIR WALTER, 
refusal of loan, 495 

ECCLESIASTICAL COURTS, 
bill for reform of (1593), 438 
citation of persons restrained, 385 
separation from temporal, 60 

ECCLESIASTICAL DIVISIONS, 
Anglo-Saxon period in, 19 

EDO A It. 

King of all England, 10 

EDUCATION ACT (1902), 747 

EDWARD THE CONFESSOR, 38 
Law of, retained by William I., 
57 

EDWARD I., 

baronial opposition to, 220 seq. 
papal claims, resistance to, 368 
parliament under, 211 seq., 228 
regency under, 311 
succession to the crown, 177 

EDWARD II.. 
deposition of, 179 seq. 
parliament under, 233 seq. 
succession to the crowu, 178 

EDWARD III.. 

accession of, 180 

papal claims, resistance to, 369 

seq. 

parliament under, 236 seq. 

regency under, 311 

treason, statute of, 212 w., 354 seq. ( 

EDWARD IV.. 
election of, 183 
judge, as, 121 

parliament dormant under, 322 

EDWARD V.. 

regency under, 319 

EDWARD VI.. 347 

insurrections under, 349 
minority, government during, 319 
reformation, progress of. under, 
402 

succession to the crown, 188 
treason laws of, 347 seq. 

EDWIN. SIR HUMPHREY, 728 n. 

EGBERT, 9 

ELECTIONS, 

local government. 715 seq. 
parliamentary. 301 seq.. 704 seq. 
bribery in. 442, 700. 709 
disputed. Commons’ right to 
determine, 29fi seq. 
freedom of. declared by Bill of 
Rights, 601 


ELECTIONS — continued. 
interference with, in Tudor period, 
328, 352 

See also Representation, 
ELIOT, SIR JOHN. 473 n.; 508 
imprisonment of, 493, 511, 573 
prosecution of, 287 

ELIZABETH. 405 seq. 

Association for defence of, 418 
civil government of, 426 seq. 
courts-martial, use of, under, 427 
ecclesiastical policy, 405 seq. 
excommunication of. 415 
illegal commitments, 428 seq. 
parliament, conflicts with, 432 seq. 
persecuting statutes, 410 seq. 
plots against, 415, 418 
|k>I it i« a 1 trials unjustly conducted, 
427 

poor laws of, 446 seq. 
pope, resistance to, 415 
proclamations, 430 
Puritans, persecution of, 420 seq. 
revenue of, 431 

Roman Catholics, persecution of, 
410 seq. 

succession to the crown, 188 
title to throne parliamentary, 414 
ELLESMERE. L.C., 480 
ELLYS. 

impeachment of. 216 

EMPSON, RICHARD, 335 

ENGLISH, 
origin of the. 1 

ENGLI8HRY. 
presentment of, 58 

ENTAIL, 329 n. 

ESTK'K v. CAR KINGTON, 739 n.. 
742 

EORLS. 19 

EQUITABLE JURISDICTION, 
147 seq. 

ESCHEAT. 53 
Magna Carta, under, 98 

ESS AS. 19 
ESQUIRES. 307 n. 

ETHELRED II.. 11 
deposition of. 27 
jury of accusation under, 134 

EXCHEQUER, 
origin of, 124 

EXCHEQUER CHAMBER, 
forms of, 129 
EXCISE. 

hereditary, grant of, 564 


IN'DKX. 


~a: 


EXCLUSION BILL. 

failure of. effects, 585. 586 
party divisions al time of. 583 scq. 

EYRE. GOVERNOR. 138 n.. 365 

FEALTY. 50 

FELONS, 

lands of, 97 

FELTON. 4 IS n. 

FENWICK. SIR JOHN, 
attainder of. G13 

FERMS. 111. 121 
F Eli It ER S' CASE. 29*2. 110 
FEUDALISM, 
continental. 12 seq. 

English different from, lG 
elements or. 14 

establishment after Norman Con 
quest, 41 seq. 
growth in England. 14 
obligations. 49 seq. 

Magna Carta, provisions relat- 
ing to. 06 seq. 
origin of. 43 
subinfeudation, 52 
tenures, abolition of. 563 
system of. 18 seq. 

William I.’s policy as to, 46 seq. 

FIELD. BISHOP OF LLANDAFF. 
impeached, 483 

FILMER. SIR ROBERT. 

divine right, on, 45G 
FINCH, C.J., 

judgment in Ship Money ease. 521 

FINCH. LORD KEEPER, 
impeachment of, 534 

FINCH, SIR JOHN. 508 
FINES, 

excessive, forbidden by Bill of 
Rights, GOO 

feudal, Henry I., under, G7 
fictitious actions, 329 n. 

FINES AND RECOVERIES ACT, 
329 n. 

FIRM A BURGI, 208 
FIRST-FRUITS. See Annates. 
FISHER, BISHOP, 393 

FITZHARRIS, EDWARD, 
impeachment of, 614 seq. 

FITZHERBERT, 663 

FIVE KNIGHTS, CASE OF THE. 
See Darnel's Case. 


FIVE MEMBERS. 

impeachment ami attempted arrest 
of. 519 scq. 

FI V E- M I L E A CT 1 1 1 V.5 1 . 5"3 
FLAMBARD RANULF. Gl scq. 
FLEMING. CHIEF BARON. 161 
FLOYD v. BARKER. 113 
FLOYD. 

proceedings of the Commons 
against. 481 scq. 

FOLK LAND. 12 

FORCED LOANS. 273. 337. 350 n.. 
195 

FOR E I O N M E KC II A NTS . 

Magna Carta, provision relating 
to. 109 

FOREST CHARTER. 

Henry III., of. 1 1C 

FOREST COURTS, 103 

FOREST LAWS. 

Charles I., attempt to revive, 513 
William I., under, 59 
FORESTS. 

Henry I., retaiued by. G 7 
royal, boundaries reduced. 538 
Stephen, retained bv. 73 

FORFEITURE, 
incident of tenure. 53 

FORTESCUE, SIR JOHN, 
on kingship, 323 seq. 

FOX, EX PARTE. 539 n. 

FOX, CHARLES JAMES. 666 
India Bill of. opposed by the 
*' King’s friends." 667 
Libel Act of, 141, 743 
FRANKALMOIGN. 49 

FRANKLIN, 
trial of. 742 

FRANKLIN. BENJAMIN. 

on George III., 660 
FRANKPLEDGE. 28. 30. 117, 157, 
100 

FREEDOM FROM ARREST. 

members of parliament, of, 288 
seq., 488 
exception to, 294 

FREEDOM OF SPEECH, 
parliament, in, 283 seq., 438. 488 

FREEMEN, 

Anglo-Saxon period, in, 19 
FRITH BO RH, 28 seq., 157 
FRITH-GILD. 17 
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INDEX, 


FUGITIVE OFFENDERS ACT 
(1881), 654 

FULLER'S CASE. 480 n. 

FYRD, 

bookland. in relation to, 12 
functions of, 157 

kin*; as commander-in-chief of, 23 
revived in Assize of Arms, 79, 158 
William I., retained l»v. 62 


GAVELKIND. 55 
GEORGE I.. 638. 658 
personal influence of. 657 

GEORGE II.. 638 

ministry, relation to Ins, 658 seq. 
Regency Act, 320 

GEORGE III.. 659 seq. 
arbitrary measures of, 662 seq. 

" King's friends," the. 661, 661, 

667 

ministerial government, attitude 
to. 638. 659 

peers profusely created by, 678 
personal influence, diminution of, 

668 

political corruption under, 700 
Regency Acts. 320. 321 
veto, exercise of, 665 
GEORGE IV.. 669 
GESITH, 19 
GILBERT'S ACT. 149 
GLADSTONE. 

cabinet, on the, 613 seq. 

Home Rule bills introduced by, 756 

GLANVILL, 3 

C.LANV1LLE v. COURTNEY. 478 
n. 

GLOUCESTER. 

gemot of. 46 

OODDEN v. HALES. 589, 591 
" GOOD PARLIAMENT." THE. 

246 

county franchise, petition regard- 
ing, 304 

GOODWIN AND FORTF.SCUE. 

case of. 299. 458 n- 460 
GORDON. LORD GEORGE. 566 n. 
riots under. 729 

GOSCHEN. LORD, 

financial innovation of, 570 n. 

GRAFTON. DUKE OF, 
ministry of. 664 


GRAND ASSIZE, 
institution of, by Henry II., 78 
jury in, 136 seq. 

GRAND JURY, 138 n. 

GRAND REMONSTRANCE, 543 
seq. 

" GREAT CONTRACT." THE, 470 

GREENWOOD. JOHN. 424 

GRENVILLE. GEORGE, 
ministry of, 662 seq. 

GRIN DAL. ARCHBISHOP. 422 

I GROTIUS. 

" Mare Liberurn," 518 n. 

| GUILDS. 

Anglo-Saxon period, in, 17, 28 

GUNPOWDER PLOT, 
effects of. 455 

HABEAS CORPUS AMENDMENT 
ACT (1679), 572 seq. 

Fugitive Offenders Act (1881) 
modifies, 654 

remedy of defects by later Acts, 
577 ‘ 

U AREAS CORPUS CUM CAUSA. 

writ of, 146, 573 
HAKE WILL, 465 

HALDANE. LORD, 
army organisation measures, 023 
seq. 

HALIFAX. CHARLES 

MONTAGU. VISCOUNT, 
first lord of the treasury (1698), 
636 

impeachment of, 616 

HALIFAX. GEORGE SAVH,E, 
MARQUIS OF, 

tender of crown to William of 
Orange, 597 
HALLS CASE. 442 
HALSBURY. EARL OF. 

opposes the Parliament Bill. 688 
HAMILTON. MARQUIS OF. 541 
HAMMOND v. HOWELL. 630 n. 

HAMPDEN. JOHN. 

Grand Remonstrance, speech on. 
548 

impeachment of. 550 
proceedings against, in the Ex- 
chequer Chamber, 520 seq. 
refusal to pay ship money. 520 

HAMPDEN. SIR EDMUND, 
refusal of loan, 495 
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HAMI'TOX COURT CONFER- 
ENCE. 151 

HA ROW 1C K E S M A R R I AG E 
ACT. 728 

HAROLD. EARL, 
elected King, 38 

HARRIS. 

case of, 738 >».. 739 u. 
HARRISON. 

description of parliament under 
Elizabeth. 441 
HARTHAKNOT. 11 
HASLERIG, 
impeachment of. 550 
HASTINGS. WARREN. 

impeachment of. Oil. till n.. 617 
UAXEY'S CASE, 2C8 seq.. 284 
HENRY I.. 

administration under. 70 
barons, triumphs over. 68 seq. 
Charter of Liberties issued by, 
66 seq. 

forms the basis of Magna Carta. 
89 

judicial organisation. 69 seq. 

" Laws of Henry I.,” 68 
native English, support of. 68 
punishment of offences. 71 seq. 
succession to the crown, 170 
HENRY II.. 75 seq. 
administrative reforms, 78 seq. 
Charter of Liberties, 76 
clergy, contest with. 79 
constitutional results of reign. 77 
judge, as, 120 seq. 
judicial reforms of, 127 seq. 
policy of, 77 
position of. 75 

power of crown increased by. 79 
succession to the crown, 173 
taxation under, 125 

HENRY III., 115 
Charters of, 115, 116. 118 
Forest Charter of. 116 
judge, as, 121 

parliament under, 203 seq., 210 
regency under, 314 
succession to the crown, 176 
HENRY IV., 
election of, 181 

parliament under, 272 seq. 

HENRY VI., 
deposition of, 183 
parliament under, 277, 281 
regency, 313, 315 seq. 

E.C.H. 


HENRY \ II.. :t:w I seq. 
checks on royal authority. 330 
exactions of. .Till, 33 1 seq. 
insurrections under. 331, 346 »i. 
laws of. 331 

parliament seldom summoned bv. 

335 

succession to the crown, 185 
HENRY VIII., 336 seq. 
consolidation of the kingdom ad- 
vanc'd, 344 seq. 
debts of. release of. 339 
devise of the crown, 188 
doctrines declared by. 400 
ecclesiastical supremacy assumed. 
843 

popularity of. 344 
proclamations of, have force of 
law. 312 

Succession Acts under, 180 seq. 
taxation under, 33G seq. 
treason, extension of law of. 310 
seq. 

HEPTARCHY, THE. 8 n. 
HEREFORD. BOHIJN, EARL OF. 
221 

' HERESY. 

statute l)e llacretico Comburendo, 
375 

HERETOGA. 7 

HEYENTNGHAM. SIR JOHN, 
refusal of loan, 495 
HIGH COMMISSION COURT. 423 

seq. 

abolition of, bv Long Parliament, 
538 

commission to Bonner (1557), 350 
complaints against (James I.), 467 
extension of authority (Ch. I.), 513 
HIGH STEWARD. COURT OF. 
362 

HIGH TREASON. See Trpason. 
HILDEBRAND (GREGORY VII.), 
60, 63 n. 

HLAFORD. 21 
private jurisdiction of, 30 
responsible for his men, 29 
HOBART. SIR MILES, 
door of House of Commons locked 
by, 509 

HOLBORNE. ROBERT. 

argument in Ship Money case, 521 
HOLLES. 
case of, 287 
impeachment of, 550 
imprisonment of, 511 
Speaker held in his seat by, 509 

49 
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HOMAGE, 50 

HOME RULE. See Ireland. 
HOOKER, 

constitution, on the, 415 

HORSE-THEON, 20 

HOWARD v. GOSSETT. 726 

HUE AND CRY, 160 

HUNDRED, THE. 13 

HUNDRED COURT. 

Anglo-Saxon period, in, 29 sen • 
Henry I., under. 69 
jury system and, 134 

HUNDREDS- E A LDOR, 14 

HUNNE. RICHARD, 
case of, 379 

HU8CARLS. 157 

HYDE. EDWARD. See Claren- 
don, Earl of. 

HYDE. LAURENCE, 440 

HYDE. C.J.. 

consulted by Charles I., 500 
decision in Darnel's Case, 196 


IMPEACHMENT. 282. 483 seq.. 
606 seq. 

bishops, presence of, at. 612 
eases of, 606 seq. 

commoner for capital offence, of. 

614 

dissolution of parliament, effort of. 
613 

first instance of, 215 
general charge in, 611 
James I., revived under, 483 
ministers, of. 483 seq., 533 *07. 
orders of sovereign no bar to, 610 
pardon of sovereign no bar. 611, 

630 

Tudors, under, in disuse. 483 

IMPERIAL DEFENCE. 
Committee of. 751 
Conferences, 751 seq. 

IMPERIALISM, 
development of. 751 seq. 

IMPOSITIONS. 

illegal (James I.). 463 seq., 473 
IMPRESSMENT, 

army, for the. 5-39 n. 

Long Parliament, declared illegal 
by. 538 

navv, for the, 495, 539 n. 


IMPRISONMENT, 

arbitrary, 497 

Petition of Right on, 502 
illegal, ancient remedies for, 572 
seq. 

INA, LAWS OF. 14 
INDIA. 757 

INDULGENCE. DECLARATION 
OF. 579, 590 seq. 

•• INSTRUMENT OF GOVERN- 
MENT.- THE. 559 
military provision in, 619 

INSURANCE. NATIONAL, 452 

INVESTITURES, 

Henry I.'a contest with Anselm 
concerning, 71 

IRELAND. 315 seq., 757 seq. 
disestablishment of the Church of, 
734 

Henry II., annexation by, 77 
Henrv III.’s first charter extended 

to, 116 n. 

Henrv VIII.. under, 345 seq. 
Home Rule bills introduced. 756 
parliamentary representation, 

under Act of Union. 679, 695, 
699 

Reform Act (1832). 704 
Reform Act (1868), 705 
after the Irish Free State Act 
(1922). 709 
Povnings' Law, 3-16 
rebellion in (Ch. I.), 542 
IRISH FREE STATE, 756 seq. 
ISLE OF MAN. 91 n. 

JAMES I., 453 seq. 

arbitrary government. 455 seq. 
Commons, conflict with, 457 seq., 
474, 485 seq. 

constitutional results of Ins reign, 
490 

divine right theory. 456 
foreign policy of. 481 
judge, attempts to act as, 121 
modes of raising money, 471 seq. 
nonconformity, antipathy to, 454 
seq. . 

Roman Catholics, repression or. 
455 

succession to the crown, 189 

JAMES II., 586 seq. 

abdication of. Bill of Rights de- 
clares, 600 

church under, 589 seq. 
deposition of, 191 
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JAMES II. — continued. 
despotic designs of, 580 
dispensing power, 588 
flight of, 593 

illegal sources of revenue. 587 
judges dismissed by. 588 n. 
Roman Catholics, employment 

parliament under, 587 


of. 


JAMESON S RAID. 364 


JEFFREYS. JUDGE, 
borough charters attacked by. 587 
n. 


JENKES, FRANCIS, 
case of, 574 

JESUITS. 

Acts against. 417, 410 

JEWEL. BISHOP. 506 

JEWS, 111 seq. 

debts due to, Magna Carta on. 111 
disabilities of, 732 
removal of. 733 
Jew Bill, the (1753). 650 

JOHN, 

barons, struggle with. 93 seq. 
excommunication of. 93 

& . as. 121 

a Carta, attempt to evade. 
114 

military system, 159 
papacy, struggle with, 92 seq. 
succession to the crown, 174 

JONES, C.J., 

dispensing power, on the, 588 n. 

JUDGES, 

answers to questions put to, by 
Richard IT., 257 

consultation of. by Charles I.. 500 
House of Commons, exclusion 
from, 649 

independence of, 630 n. 
servility of (Ch. L), 513 
tenure of office, 534, 630 

JUDICIAL SYSTEM. 

Anglo-Saxon period, in. 28 seq. 
Magna Carta, under, 98 seq. 
Norman and Plantagenet kings, 
under, 70. 127 seq. 

William I., under, 61 

JUDICIUM PARIUM, 99, 107 seq. 

JUNIU8, 

“ Letter to the King," 742 
JUNTO, THE, 636 


JURY. 132 seq. 

“ a (forcing *' the. 137 
ancient and modern, difference, 
139 seq., 140 II. 

arms, duties of. as to provision of. 
158 

civil cases, in, early usage, 131 
criminal cases, in. early usage. 134 
growth of. 138 

empanclliug of (Bill of Rights). 
601 

general verdicts of, 143 
grand, 138 n. 

Henry II., expansion by, 78 

high treason cases, in. qualifica- 
tion of (Bill of Rights), 601 
illegal punishment of. 143 
immunity established, 143 
later development of. 140 
libel cases, rights in. 713 
number of. 140 
origin of, 132 
petty, 139 

presentment, of, 138 
venue, rule os to. 142 
witnesses, as. 137, 110 seq. 
writ of attaint, when liable to. 
142 

JUSTICE. HIGH COURT OF. 
129 n. 

JUSTICES, 

Assize, of. 131 
itinerant, 70 n., 78. 130 

JUSTICES OF THE PEACE. 161 
local government under the con- 
trol of, 744 

JUSTICIAR, 61 seq., 121 seq. 

abolition of office, 122 


KEACH. 
case of, 738 u. 

KET, 

rebellion of, 349 

KILLIGREW, SIR WILLIAM, 
552 

KIMBOLTO.W LORD, 
impeachment of, 550 

KING. See also Crown. 
Anglo-Saxon period, in. 7, 22. 23 
attack on person of, 363 
coronation of. 168 n. 
de facto, security of subject under. 

331 

election, 26. 168 

functions of, Fortescue on, 323 
seq. 
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KINO — continued. 

judge, as, 120 seq. 

origin of word, 7 

titles in Anglo-Saxon period. 23 

KING v. WILLIAMS , 58 n. 

KING'S BENCH, 

Court of, 128 

•• KING'S FRIENDS." THE. 661. 
664, 667 

KNIGHTHOOD, 
distraint of. 126 seq. 

remedy of Long Parliament . 538 
revival of (Cl). I.). 512 

KNIGHT-SERVICE. 40 
Henry I., under. 67 
incidents of. 50 seq., 06 seq. 

KNIGHT'S CASK, 267 u. 

KNOX. JOHN. 443 


LABOURERS, 
free, rise of. 263 
statutes of. 263 seq. 

I A EX LAND. 13 
LAMBETH ARTICLES. 507 

LANCASTRIAN PERIOD, 
characteristics. 272 

LAND. . , 

divisions of. Anglo-Saxon period, 
in, 11 seq. 

ownership of, and social status, 
in Anglo-Saxon period. 20 

LANFRANC. ARCHBISHOP. 64 
LANOTON, STEPHEN. 02 seq. 

LANSDOWNE. LORD. 

reform of House of Lord®, • n. 
685 

LATHE. THE. 13 n. 

LATIMER. LORD. 

impeachment of. 216 
LAUD. ARCHBISHOP. 512. 513 
attitude in the religious contro- 
versy. 507 

impeachment of. 534. 608 
LEACH v. MONEY, 742 
LEGES HENRICI PRIMI. 3. 68 
LEGISLATION, 

concurrence of both Houses neces- 
sary. 241 

LEIGHTON. ALEXANDER, 
punished by Star Chamber, 514 
release of. 534 


LIBEL, 
law of, 144, 741 

LIBEL ACT, 

Fox's, 743 

Lord Campbell s, 744 
LIBERTY, 

personal, right of. 572 seq. 
religious, growth of, 726 seq. 

See also Relioiocs Liiierty. 

LICENSING ACT (1662), 
press, for the, 738 
LIDDELL v. BE A L, 402 «. 

LILBURNE. JOHN. 

punished by Star Chamber, 514 
released from prison, 534 
L ISLE PEERAGE CASE, 108 n. 
LITTLETON. EDWARD. LORD. 

506. 512. 521 
LIVERIES, 
abolition of. 563 

LIVERY AND MAINTENANCE, 
155. 332 seq. 

LIVERY OF SEISIN. 50. 54 
LLOYD GEORGE. 

prime minister, 754 
LOANS. FORCED. See Forced 
Loans. 

LOCAL GOVERNMENT. 312. 744 
seq. 

Act (1888), 745 
(1804), 746 
(1029). 748 
Board (1871). 451 
LOLLARDS. THE. 378 seq. 

LONDON. ^ 

aids of, Magna Carta, under, 104 

seq. 

Anglo-Saxon period, in, 18 
barons supported by. under John. 

05 

charter to. John. of. 95 n. 

Henry I., of. 69 
William I., of, 18 
commune, recognition of, 86 
information against the corpora- 
tion (1683). 587 

liberties of. Magna Carta, under. 
100 

LONDON GOVERNMENT ACT 
(1890). 747 
LONG. 

imprisonment of. oil 
LONG PARLIAMENT. 532 seq. 
Acts of the. 535 seq. 
army plot, motion on, 54 o 
church, attitude towards the. 547 
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LOXO PARLIAMENT — continual. 
dissolution without its own con- 
sent, Act against, 5*10 
Grand Remonstrance, the. 513 
scq. 

High Commission Court abolished, 
538 

impeachment of ministers. 533 
seq. 

impressment declared illegal. 538 
meeting of, 532 

prerogative courts abolished, 537 
seq. 

purveyance, restraint . f. 538 
Pvm's speech on •stale of the king- 
dom, 532 
Rump, 550 

Scots, assistance v. ted to, 534 
ship money, abolition of, 536 
Star Chamber abolished. 537 
release of victims of, 53l 
tonnage and p< undage, grant of, 
536 

. Triennial Act. 535 

LONG'S CASE, 442 

LORDS. HOUSE OF. 67G seq. See 
also Parliament. 
abolition of, proposal for. G84 
character and composition of. 

changes since George III., 680 
Charles I.*s attack on, 494 
constitutional position of. 681 
creation of peers. 677 seq. 
hereditary principle, 198 
imprisonment of members of 
(James I.), 488 
Irish peers, 679. 679 n. 
judicial character, origin of, 153 
lifo peerages, 198 seq. 

attempts to create, 683 
money bills, powers as to. 528 n., 
688 seq. 

nobility but not noble caste in 
England, 231 
number of peers, 676 seq. 
Parliament Act (1911), 685 seq. 
position after Charles T.'s execu- 
tion, 559 

proxies, discontinuance of. 683 
public bills, restriction of powers 
as to, 689 

reform of, proposals for, 683 seq., 
691 seq. 

represent themselves, 232 n. 
Scottish peers, 677, 679 n. 

Speaker of, 284 n. 
spiritual peers, 198, 677 
attempts to exclude, 677 n. 
position of, at trial of peers in 
capital cases. 612 seq. 


LORDS LIEUTENANT. 164 n. 
LUTHER. 379 
LYONS. 

impeachment of, 246 

MACCLESFIELD. EARL OF v. 
STARKEY. 143 

MAEG-BU RG, 12 n. 

MAEGTH, 11. 13. 28 
MAGNA CARTA. 88 sc,. 
analysis of. 95 seq. 
boroughs and cities, lib. rties of. 
109 scq. 

character of. s9 
confirmations of. 119 
enforcement of, 113 
events leading to, 90 scq. 
foreign merchants under, 109 scq. 
nn|ortance of, 89 
infractions of, 220 
judicial administration. 98 seq. 
precedent, based on. 89 
purveyance under. 110 
reissues of. by Henry II I.. 115 
scq. 

royal exactions, on, 110 seq. 
temporary provisions of. 112 

weights and measures, rules a t to. 
109 

MAGNUM CONCILIUM. See 
Council, Great. 
MAINWARING, DR.. 507 
impeachment of, 501, 606 

M ALTON. 

case of the Prior of (J315), 289 
MANOR. 

ancient, different from modern 
landed estate, 2G2 
tendency towards certainty of 
tenure and service in, 262 
MANSFIELD. LORD. 

declares general warrants illegal, 

742 

judge to determine criminality of 
libel. 743 

MARLBOROUGH, STATUTE OF. 
210 

MARRIAGE, 
civil registration of, 731 
Hardwicke's Act, 728 
incident of tenure, as, 52 
licence without payment under 
Henry I., 66 
Magna Carta, under, 96 
values and forfeiture of, abolished, 

563 
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MARTIAI/ LAW. 

Charles I., under. 49 1 
Elizabeth, under. 427 _ 

Petition of Right on, 503 

MARTIN v. MACKONOCHIE . 
402 »i. 

MARTIN MAR* PRELATE PAM- 
PHLETS. 424 

MARTYX. SIR HENRY. 100 
MARY I.. 350 seq. 

papal religion re-established by. 

103 

religious persecution under, 403 
seq. 

succession to the crown, b s 8 

MARY STUART. 414 seq. 
execution of. 410 

MATILDA, EMPRESS, 
question of succession of. 171, 
351 h. 

MELBOURNE. LORD. 

Ministry of. flAO seq. 

MELVILLE. VISCOUNT 
impeachment of. 014 n.. 017 

MERCHANT-GUILD, 17 

MERCHANTS. . r 

exactions fr« m. by Edward I., 220 
foreign, under Magna Carta, 109 
seq . 

MIDDLESEX. EARL OF. 
impeached, 481 

MILITIA, 104 seq. 

Ordinance (1012). 550. See also 

l'VBD. 

MILLENARY PETITION. THE. 
454 

MINISTRY. See also C abi set. 
cabinet not synonymous with. 040 
coalition. 037 . 001. 000 
composition of. 039 
increased |*owcr of. causes of. 071 
seq. 

members of the legislature, ns. 010 
responsibility of. 010 seq.. 029. 
045 seq. 

MISE OF LEWES. 206 
MIST. 

rommitted bv the House oi 
Commons, 718 

MISTRESS OF THE ROBES, 
position of, 071 rt. 

MITCHELL. JOHN. 

parliamentary ineligibility of, 717 


MITCHELL, SIR FRANCIS, 
impeached, 483 

MOMPESSON. SIR GILES, 
impeached, 483 

MONASTERIES, 
dissolution of the, 343, 395 seq., 
448 

MONEY BILLS, 
right of Commons as to, 27o, 443. 
528. 084 

MONMOUTH’S REBELLION. 588 

MONOPOLIES. 

Act against, 489 
Charles I., re-established by. 512 
opposition to, 439, 458 
MONTAGU. See Halifax, Vis- 
count. 

MONTAGU. LORD. 

opposes Elizabeth's religion per- 
secution. 412 

MONTAGU. EDWIN SAMUEL. 

reforms of, in India, 757 
MONTAGUE. DR.. 507 

MONTF0RT. SIMON DE, 
first parliament of, 200 
second parliament of, 207 

MORE. SIR THOMAS, 393 
MORICE. 438 
MORLEY. LORD. 

crc.it i n of peers, announcement 
as to, 087 

MORT D'ANCESTOR. 98 
MORTMAIN. 117 
MORTON. ARCHBISHOP. 306 
-MORTONS FORK." 934 
M UN ICI PA L CORPOR AT IONS 

ACT (1835). 312. 745 
MURDER. . 

definition in earlier limes. i»8 
fine. 58. 67 

MURRAY. ALEXANDER. 

commitment by the Commons. 718 

MUTINY ACT. THE. 165 n.. 620 

NATIONAL DEBT. 569 seq. 
NATURALIZATION, 
aliens, of. 649 seq. 

British subjects, of. in an enemy 
state. 363 , 653 
NE EXEAT REGNO, 
writ of, 102 
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NEGRO, 

status of, under English law, 
267 n. 

NEILE. BISHOP OF LICH 
FIELD. 474. 478 
NEVTLL. SIR HENRY, 47-2 
NEVILL. LORD, 
impeachment of. 2 Hi 
NEWCASTLE, DUKE OF. 

coalition with the elder Pitt, 661 
NEWSPAPERS. See Press. 

NISI PRIUS, 131 
NON OBSTANTE CLAUSE. 27* 
XONCON FORM I STS. Sc 

Puritans. 

Act of 1593 against, 425 
Acts of Charles II. against, 577 
seq. 

Bill for relief of (1673), 580 
civil disabilities, relief of. 730 
seq., 734 

Dissenting Ministers Act, 730 
Marriage Act. 734 
Occasional Conformity Act, 727 
persecution of. under Elizabeth, 
420 seq. 

Universities Tests Act, 734 
NORFOLK, 

county of. case of, 298, 441 
NORFOLK. THOMAS HOWARD. 
DUKE OF. 

illegal conviction of. 356, 415 
NORFOLK. ROGER BIGOD. 

EARL OF, 221 
NORMAN CONQUEST, 39 
effects of, 40 seq. 
feudalism established, 41 seq. See 
Feudalism. 

NORMANDY, 
loss of, effect of, 90 seq. 

" NORTH BRITON," 741 
trial of printers of, 144, 715 

NORTH. LORD, 
administration of, 664 seq. 
NORTHAMPTON. 

Great Council of, 130, 197 n. 

NOVEL DISSEISIN, 98, 137 
NOWELL'S CASE. 298, 441 
NOY, 512. 516 

OATES, TITUS. 580 n. 

OATH, 

allegiance, of, 580, 602 
ex officio. 423 
'fealty, of, 50 

imposed by Henry VIII, 393 


O’BRIEN. SMITH. 

parliamentary iiicligihilit v of. 716 
O’DONOVAN ROSSA. 

parli. inciiiarv incligihil : v ol. 716 
OLD AGE PENSIONS ACTS. 152 
OLDCASTLE. SIR JOHN. 

insurrection « f Lollards under. 376 
OLE RON. 
laws of. 165 

OLIVER. AX/DERM AN. 722 
ONSLOW. COL. GEORGE, 
misrepresentation of debates, com- 
plains of, 722 
ONSLOW. GUILDFORD, 
case of, 295 n. 

ONSLOW. RICHARD. 441 
ONSLOW'S CASE (1680,. 301 n. 
ORDAIN ERS. THE LORDS. 233 
ORDEAL, 32 
abolition of, 101 
ORDINANCE. 

statute distinguished from. 242 
ORDINANCES (1311), 233 
repealed, 235 

ORDINANCES OF THE STAPLE. 
248 

ORFORD, EARL OF. 

impeachment of, 616 
ORMOND. DUKE OF. 

impeachment of, 617 
OSBALDISTON. DR.. 

before the Star Chamber. »l l 
OUSTERLEMAINS. 

abolition of, 563 
OUTLAWRY, 97. 107 
OXFORD, 

Council at, in 1213... 202 
OXFORD. EARL OF. 

imprisonment of (1621). 488 
(Robert Harley), impeachment of, 
617 

leader of the Tory party, 637 
OXFORD, PROVISIONS OF. 122, 
205 

1 PAGES. THE. 5 
PALMER. 

opposes printing of Grand Remon- 
strance. 548, 549 

PALMERSTON, LORD. 671. 672 
PAPACY. 

claims of the. See Pore. 
PARDONERS, 
punishment of, 382 
PARIS. PEACE OF (1763), 662 
PARISH, 

local government of, 745, 747 
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PARKER, ARCHBISHOP. 412 

his " advertisements," 422 
PARLIAMENT. See also Com- 
mons, House of; Lords, 
House of: Representation. 
annual, statutes as to, 236, 711 
cabinet, relation to. 643. See 
Cabinet. 

clergy cease to attend in 14th cen- 
tury, 218 

collision between the two Houses. 

251 271 sc *] . . 571 

Commons in. See Commons. 
House of. 

county representation before 1*265, ( 

202 seq. 

debates, publication of. 710 seq. 

Do Montfort's parliaments. 206, 
•207 

dispensing and suspending powers 
of crown interfere with. 277 seq. 
dissolution, sovereign's death does 
not effect , 711 

division into two Houses. *228 seq. 
duration of. 710 

quinquennial limit. 600. 711 
Septennial Act, 711 seq. 

Triennial Arts, 535. 711 
Edward I., under. 211 228 w. 

Edwird If., under. 233 seq. 
Edward III., under. 236 srq. 
Edward IV. and Richard HI., 
under. 322 

Elizabeth, under. 126 ». 

con Ilicts with. 132 seq. 
fiscal pursues. represontat i\e 
mncliinerv lirst used for. 203. 
208 

frequent meeting of. Bill of Rights 
demands, 602 

Henrv VII.. under, seldom sum- 
moned. 335 

Henry VIII.. under. 326 
King not to notice matters pend- 
ing in. 275 

King not to notice speeches in. 

284 

legislation, concurrence of both 
Houses necessary to (1322). 211 
name of. 203. 20-1 n. 
origin of. 106 seq. 
papal claims, resistance to. 368 
seq.. 372 

payment of members. 210 n. 

“ privilege of parliament." mean- 
ing of, 283 n. 

privileges of, 283 seq.. 435 seq., 
110. 158 seq.. 488. 491. 711 
release of members from custody. 
291 

responsibility of ministers t-. 
attempt to establish, 213 


PARLIAMENT- continued. 

Richard II.. under. 250 seq., 267 
subject's right to petition, 564 seq. 
succession to the crown, powers 
as to. 178, 189 
summons of, 710 
taxation without consent of, il- 
legal, 237 

three estates of the realm, repre- 
sentation of (1295), 216 seq. 
unanimity of both Houses, 254 n. 

PARLIAMENT ACT (1911), 6 85 
seq. 

text of, 688 seq. 

PARLIAMENTARY TEST ACT 
(1678), 580 

PARRY'S CASE. 442 
PARSONS. ROBERT, 417 
PARTY SYSTEM. THE. 635 seq. 
establishment of, 635 
origin of. 581 

Queen Anne's dislike of, 637 
William 1 1 1. s dislike of. 637 
PATENTS FOR INVENTIONS. 
489 n. 

PEACH AM'S CASE. 367, 476 seq. 
PEACHEY. 

impeachment of, 246 

PEARD. 

motion to print Grand Remon- 
strance, 548 
PEASE. JOSEPH. 

affirmation instead of oath in the 

House, 732 

PEEL. SIR ROBERT. 669 seq. 
ministry of. 670 
resignation of. effect, 645 

PEERAGE BILL (1719), 678 
PEERS. See Lords, IIousk of. 
PEINE FORTE ET OF RE. 139 
PENRY. 424, 427 

- PENSIONARY PARLIAMENT," 
.568. 577 

PETER PENCE. 

payment forbidden, 391 seq. 

PETITION, 

House of Commons, of. becomes 
statute, 276 

subjects' right to, 564 seq., 601 

PETITION OF RIGHT, 
preparation of. 198 
text of, 501 seq. 

" PETITIONERS," 565. 584 
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PETITIONING. 

Act against tumultuous. 561 
PETTY JURY. 139 
PH ELI PS, SIR EDWARD. 457 

PHELIPS. SIR ROBERT. 506 
imprisonment of. 188 

PHILLIPS v. EYRE. 365 

PIGG v. CALEY, 260 w. 

PIGOTT, SIR CHRISTOPHER. 
462 

“PILGRIMAGE OF GRACE." 
THE. 397 

PITT. COLONEL, 
case of, 294 n. 

PITT. WILLIAM. EARL OF 

CHATHAM. 

George II., relations with, 659 
ministry of (1766), 664 
Parliamentary reform advocated 
by. 701 

PITT. WILLIAM (THE YOUNG- 
ER). 

George III, relations with, G6*-8 
peers, creation of. 678 seq. 
proposals for parliamentary re- 
form, 702 seq. 

sinking fund established by, 570 

PIUS V., 

bull of. 415 

PLACE BILL (1742). 648 

PLANTAGENET DYNASTY. 
THE, 75 

PLEAS OF THE CROWN. 
Magna Carta, under, 99 seq. 

PLURALITIES, 
prohibition as to, 382 

POLE, DE LA. See Suffolk. 

POLICE ORGANISATION, 156 
seq. 

POOR LAWS, 446 seq. 

Act of 1601, 448 

almsgiving forbidden (Ed. III.). 

begging regulated (Rich. II.). 447 
dissolution of monasteries, effect 

of, 448 

Gilbert's Act, 449 
Henry VDI., of, 447 
Local Government Board (1871), 
451 

Old Age Pensions Acts, 452 
Poor Law Amendment Act (1834), 
450 


POOR I ».\ WS- continued. 

Peer Law Board (1817), 451 
Select Yestrv Act, 419 
settlement, law of. 448 
unemployment, 152 
workhouse test, 150 

" POOR PRIESTS." THE. 373 


POPE. 

annates taken from, 366 
appeals to. Act against. 388 
citations to, forbidden, 370 
Edward I., resistance to claims 
of. .'168 seq. 

Edward III., resistance under. 
369 seq. 

Elizabeth, resistance of. 115 seq. 
excommunication by. provisions 
against. 371 

growth of power from Conquest to 
reign of Hcnrv III.. 317 
Henry VIII. 's divorce suit . 380 

payment of exactions forbidden, 

391 

roval proclamation against (1534). 
'394 

PORT REEVE. 17 18 

PORTLAND. EARL OF (WIL- 
LIAM BENTINCK), 
impeachment of, 616 
POST HAT I. 463 
POWELL. J- 

judgment in Seven Bishops ' me. 
591 

POYNINGS' LAW, 346 
PR.ECIPE. WRIT OF, 100 

PRAEMUNIRE. 390 
clergy in a, 382 
Elizabeth, under, 416 
laity in a. 381 
Statutes of, 370 seq. 

PRAYER BOOK. 402. 407. 581 

PRE-EMPTION, 
abolition of. 561 

PRESBYTERIANISM, 

James I., views of. on. 4»3 seq. 
proposals for tbc adoption of, in 
England, 558 

PRESENTMENT OF ENG- 
LISHRY. 58 


PRESS, THE. 736 seq. 
censorship of, 430, 430 n.. 


first newspaper, the, 737 
freedom established from 
744 

French Revolutionary 
check during, 743 
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period . 
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George III., under. 7-10 seq. 

James I. and Charles I., under, 
737 

libel in relation to, 7*11 seq. 
Licensing Act (1662), 738 seq. 
restraints after expiration of, 
730 

stamp duties, newspapers, on, 740 

PRIDE*S PURGE. 559 

PRIDEAUX v. MORRIS (1702), 
301 

PRIME MINISTER. THE. 612 
seq., 641 seq. 

PRIMER SEISIN. 51 
abolition of, 563 

PRINCEPS, THE, G 

PRINTING. 

restrictions on (Eliz.), 430. See 
Press. 

PRIVY COUNCIL, 
attempted revival of ancient 
authority of. 637 
cabinet, distinct from, 631 seq. 
composition of, 634 ft. 

Judicial Committee of, 151 n. 
judicial powers of. 153 seq. 
legislative character, origin of, 
153 

origin of. 144, 632 seq. 

Star Chamber, relation to, 155 
Temple's scheme for reorganising. 
631 

” PRIVY SEALS,” 337 195 

PRORATE. DIVORCE, AND AD* 
MIRA LTV DIVISION, 129 

PROCLAMATIONS. 

Charles L. use of. by, 513 
cnmpPiiits egnin't (James I.*. 467 
seq. 

Elizabeth, under. 430 
Henry VIII. of. s law, 3!2 
judges* answer as to (James L), 
469 

repeal of Art of Henry VIII as to. 
348 

PROCTORS, 
punishment of. 362 

PROVISORS. STATUTE OF, 219. 
369 

PRYNNE. WILLIAM. 

condemnation of, 515 
release from prison of. 534 

PUBLIC ACCOUNTS. 

audit of. Commons' rights as to, 
239. 251. See Commons, House 
of. 


i PURCHASE'S CASE, 358 n. 
PURITANS. See also Nonconfor- 
mists. 

conventicles of. 422 
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House of Commons, ascendancy 
in (Eliz.), 432 
James I., under. 153 seq. 

" libellers ” punished with death, 
424 

persecution of, 420 seq. 
effects, 329, 425 seq. 
PURVEYANCE. 110 seq., 45* 
abolition of, 564 
restraint of. by Long Parliament. 
538 

PYM. JOHN. 

army plot, motion on, 543 
chancellorship of exchequer offered 
to. 549 

committee of grievances, at the. 
528 

debate on Petition of Right, in. 
499 

impeachment of. 550 
imprisonment of, 488 
Long Parliament, activity in. 532 
seq. 

tonnage and poundage, view as to, 
508 

QUAKERS. 

allowed to make affirmation in 
lieu of oath, 727, 732 
persecution of (Ch. II.), 583 

QUEEN. 

Anglo Saxon period, in. 23 
presence in courts of justice. 121 n. 
regnant, position of. 351 

QUEEN ANNE'S BOUNTY. 386 n. 

QUEEN-GOLD. 21 

QUIA EMPTORES. STATUTE 
OF. 52. 117. 215 

QUO WARRANTO. CASE OF 
311 n. 

R. v. AHLERS, 364 
R. v. CASEMENT , 364 
R. v. LYNCH, 363. 653 
R. x. PITY. 303 n. 
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R. v. W/LKES, 741 
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n. 
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REFERENDUM. 680 

REFORM ACTS. See under Com- 
mons, House of. 

REFORMATION. THE. 30.; seq. 
See Table of Contents to 
Chapter XI. 

"REFORMATION PA RLIA- 
MENT." THE. 380 seq. 

REGENCY. 313 seq. 
lords justices, appointment of. 313 

REGENCY ACTS. 319 seq. 

RELIEFS. 51 

Henry I., payable under. 66 
Magna Carta, under, 96 

RELIGIOUS LIBERTY. 726 seq. 
Anne, temporary reaction under, 
727 

commonwealth, under. 560 
dissenters, relief of, 730 seq. 

See under Nonconformists. 
George II., Annual Indemnity 
Acts, 728 

George III., pcnaltie. relaxed 
under. 729 

Jews, position of, 732 seq. 

Roman Catholics, Relief of Dis- 
abilities. See under Roman 
Catholics. 

William and Mary, Toleration | 
Act, 582, 726 

I 

REPRESENTATION, 
growth of principle, 201 seq. t 208 
seq. 

minorities, of, 705 
proportional, 709 n. 

Shire Court, in, 209 

REQUESTS, COURT OF, 153 

REVENUE OF THE CROWN, 673 
seq. See also Civil List. 

Crown lands, 675 
Elizabeth, under, 431 
excise, grant of, 564 

levy without parliamentary grant. 
6ill of Rights declares illegal, 
601 

Norman and Plantagenet periods, 
in, 124 seq. 

private property of the sovereign, 
676 


REVOLUTION OF 1688.. .592 seq. 
constitutional results of. 598. 625 

seq - . , . 
succession to the crown, dextrine 

of, 190 seq. 

RICHARD I.. S3 seq. 
administration under. s5 seq. 
Articles of \ isitation issued under. 
138 

clergy, opposition ol . to. 81 
justiciars of. 85 
position of. 83 
ransom of. 125 

succession to the cr* \vn. 174. 177 
taxation under. 83 seq. 

RICHARD II.. 

Commission of Reform appointed, 
•250 

deposition of. 181 seq.. 271 
forced loans, 273 
judges consulted by, 257 
parliament under. 250 seq.. 267 
seq. 

redress of grievances before sup- 
plies. 271 

regency under, 315 
revenue for life granted to. 270 
succession of, 175 
RICHARD III., 
benevolences declared illegal, 323 
succession to the crown. 181 

RICHARD. DUKE OF YORK. 

claims to the throne, 183 
RICHARDSON, C.J.. 

consulted by Charles I., 500 
RIOT ACT. 362 seq. 
ROCKINGHAM. MARQUIS OF. 
ministry of. 6C3 

ROGER. BISHOP OF SALIS- 
BURY, 124 

ROLLE S CASE. 505, 508 
ROMAN CATHOLICS. Sec also 
Roman Catholicism. 

Act of 1700 against, 727 
Charles II.. Acts against, 60> 
James I., under. 455 
martvrs under Elizabeth, 420 n. 
Mary Stuart supported by. 411 
Parliament, excluded from sitting 

in (1678), 580 

persecuting statutes of Elizabeth, 
410 seq. . 

Roman Catholic Emancipation Act 
(18-29). 669, 731 
George III.'s opposition to, GbK. 
669 

Roman Catholic Relief Acts. 729 
religion and education, repeal of 
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ROMAN CATHOLICISM. See 
also Roman Catholics. 

James II.. attempt to re-establish. 
588 seq. 

petitions against popery (1621). 
486 

rejection of. 561 

resolution of the commons against 
(1628). 500 

safeguards demanded by Long 
Parliament. 547 

ROMAN CIVILISATION IN 
BRITAIN. 2 

ROMAN LAW. 
influence of. 2 scq. 

ROOT AND BRANCH BILL. 510 n. 

ROSEBERY, LORD. 

proposal for reform of the House 
of Lords, 688 seq., 686 
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RUSSELL. LORD JOHN. 671 
RYE HOUSE PLOT. 357. 586 
RYSWICK, PEACE OF. 621 

SACHKVRRELL. DR.. 
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ST. ALBANS. COUNCIL OF. 94, 

201 seq. 
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OF, 713 
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bishop of naoo). 289 
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argument in Ship Money rase. 521 
imprisonment of. 175 
SALADIN TITHE. 81. 125. 
SALISBURY. 

muster *4 landowners sit (1116), 
197 

oath of. 46. 197. -206 
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party of. 591 

SANDYS, SIR EDWIN, CASE OF. 
287 n.. 185 

SAVA MCA ITS CASE. 361 
SAVOY CONFERENCE (1C61). 583 
SCHISM ACT. 727 
SCOTLAND. 

Church of. 425 
Covenant, ..ic. 526 
Engagement, the. 558 
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695, 699 

Reform Act (1832). 704 
Reform Act (1868). 705 
rebellion (Ch. I.). 526 
union with, discussed, 463 
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597 

SCROGGS. C.J.. 
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ment regarded ns criminal by, 
738. 

SCUTAGE. 79. 118. 125. 157 
Magna Carta, provision regarding. 
104 
SEAS. 
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SECRET SERVICE MONEY. 648 
SEI.DEN. 
arrest of. 485 

complaint against breach of 
Pet it n of Right. 505 
imprisonment of, 488, 511, 573 
" Marc Clausum." 518 n. 

SELECT VESTRY ACT. 419 
SEPTENNIAL ACT. 711 scq. 
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SETTLEMENT. ACT OF. 192. 626 
seq. 
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SEYMOUR. SIR EDWARD, CASE 
OF, 281 n. 

SHAFTESBURY. EARL OF. 586 
trial of. 138 n. 

SHELBURNE. LORD. 663 
ministry of (1782), 666 
SHERIFF, 
origin of, 15 

position of, in Anglo-Saxon period. 
16 

after the Conquest. 61 
[ K>wcrs limited, 99 seq. 
return of members of parliament. 

early abuse in. by, 296 seq. 
tourn of. 30, 100 n., 117 
SHERIFF OF MIDDLESEX 
CASE OF, 725 
SHERIFFS. 

inquest of, 77. 79 
SHERLOCK, 
party of. 593 
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Chamber, 521 seq. 
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judges (1037). 520 seq. 
first writ of (1634). 510 
judgment for the crown. 523 
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53G 

effect of. 524 seq. 
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twelve subsidies, 520 
origin of idea of. 510 
second writ of (1635). 518 
third writ of (1036), 519 
SHIRE, 14 seq. 
government of, 15 
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Anglo-Saxon period, in, 30 seq. 
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justices. 132 n. 

Henry I., under, 69 
representation in, 209 
retained by William I., 61 
SHIRLEY'S CASE , 293. 460 
SHIRLEY v. FAGG, 572 
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(1640), 527 

SHREWSBURY. 

Parliaments of, 213, 270 
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357 
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institution of, 570 

SIX ACTS, 740 n. 
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SMITH v. DROWN AND COOPER. 
267 n. 
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SPEAKER. 
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STALLER. 20 n. 

STAMP ACT. 

the " King’s friends oppose 
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STAMP DUTY. 740 

STAN DISH. Dr.. 
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538 n. 

STAR CHAMBER. 154 seq. 
abolition of. 150. 537 
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Elizabeth, under, 427 
extension of authority <Ch. L). 513 
fines inflicted on jurors by. 143 
jurisdiction of, 155 seq. 
origin of, 145, 154 seq. 
punishments of. 156, 513 

STEELE, SIR RICHARD, 
expulsion from the House. 714 

STEPHEN. 72 seq. 
anarchy under. 73 
bishops arrested by, 73 
character of, 73 
charters of, 72 
clergy, concessions to, 72 
carls, creation of, 73, 78 n. 
forests reserved, 73 
reform, scheme of. 74 
succession to crown, 172 
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497, 512 

impeachment of, 533, 007 
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STRICKLAND. CASE OF. 287 n., 
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impeachment of, 550 
imprisonment of. 511 
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STUBBE, JOHN, 420 »»., 427 
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prohibition of, 52 
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writ of. origin of, 151 
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168 sc‘i. See Table of Con- 
tents. Char*. VI. 

Act of Settlement 1 1 700-1), 02 6 
set i . 
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Bill of Rights. under. 500 seq. 
Elizabeth, conflict of Commons 
with, 433 sei\. 
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100 

establishment of. 178 
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papists excluded (Bill • f Rights), 
004 

parliamentary power as to, 17ft. 
lftO 
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3*92 seq. 
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impeachment of, 255 
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impeachment of, 282 
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TALTA RUM'S CASE. 329 n. 
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408. 507 

THOMAS v. SORRELL, 589 

THORPE'S CASE, 290 

THROCKMORTON, SIR 

NICHOLAS , CASE OF, 143 

T1LLOTSON. 583 
TITHE. 116 
TITHING. 2R. 30 
TOLERATION ACT. 582. 726 
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grant of. 336. 458. 491, 504 
illegal exaction. 495, 512 
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rity made illegal (1641), 536 
Long Parliament, grant by. 536 
renunciation of right to levy. 506 
resolution of Commons ns to, 509 
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employment of. 418 »»., 419 n., 477 
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origin of. 583 
See also Party System. 
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origin of, 16 seq. 
progress of. 20ft 
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Anglo-Sax'n period, in. 13 
TREASON. 353 seq. 

Alfred, Law of, 34 
attainder abolished. 303 
British Dominions, in, 305 
common law, at, 353 
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351 seq. 
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VILLEINAGE. See also Villeins. 
258 seq. 
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Council of, 345 n. 
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villeinage, cffc'-l on, 206 

WASON v. WALTER, 72G 
WATCH AND WARD, 102 seq. 
WEIGHTS AND MEASURES, 
uniformity of. 109 
WELLESLEY. LONG, CASE OF. 
295 n. 

WEN8LEYDALE. LORD. 
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Sai.mond on Contracts, and Sai.mond on Torts. Cockles 
L eading Cases. For final revision, Wii.siihre's Outline ol 
Contracts and Torts or Conyers' Contracts and Tort* in a 
Nutshell, or Susman's O. and A. on Contracts and lorts. 
EVIDENCE AND PROCEDURE. , . r . 

Oogirs* Common Law. or Phipson s Manual of Evidence, 
and Cockle's Cases on Evidence. For final revision, 
Wii.shere's Procedure and Evidence, or Garsia's 1 rocedure 
' a Nutshell, and Evidence in a Nutshell. 


in 

EQUITY. 

Wi 


shere. Potter 
m a Nutshell. Farris- 


's History of Equity. Garsi/ 
rim's Questions and Answers. 


Garsia's Equity 


FIN A L.^ REVISION, ^nt ^ ^ Bar Final. Fay's Leading Coses. 


COMPANY LAW. 

Ciiari.esworth’s Principles, 
a Nutshell. 

sp E c, AL^. SilBJECTS.^ Gars]a Agency. Wh.smere. Bills 
ol Exchange. Jacobs or Willis. Carriers, W illiams ; »ALFOUR. 
Carriage by Sea. Garsia. Insurance, Picard. Landlord ami 
Truant, Wll.SllERE. Libel and Slander. Button. Master and 
Servant, Smith : Garsia. Mortgages Strahan. Partnership, 
Strahan ; Balfour. Sale of Goods . \\ illis ; Balfour. Hindu 
Law. Dural 


Balfour’s Company Law in 
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SUGGESTED COURSE OF READING FOR THE 

SOLICITORS’ FINAL EXAMINATION. 


FINAL REVISION. 

The Articled Clerk s Cram B«»ok. See page 18 . Fay 
L eading Cases. 

COMMON LAW. 

Indermaur's Principles of the Common Law. 

Salmond or Anson on Contracts. 

Salmond on Torts. 

Smith’s Leading Cases, with Indermaur’s Epitome, or 
Cockle & Hibdert’s I.eading Cases. 

Conyers’ Contracts and I'orts in a Nutshell. 

EQUITY. 

Snell’s Principles of Equity, with Rivington’s Epitome of 
Snell or Garsia’s Equity in a Nutshell. 

Farris’s Equity for Examinees. 

White «$: Tudor’s Leading Cases. 

Straiian on Partnership. Bai.fouB. 

Underhill on Trusts. 

REAL AND PERSONAL PROPERTY AND 
CONVEYANCING. 

Watson’s Introduction. 

Williams or Goodbye on Real Property. 

Williams or Goodbye on Personal Property. 

Deane’s or Gibson's Conveyancing. 

Garsia’s Real Property in a Nutshell. 

Phillips’s Questions and Answers. 

PRACTICE OF THE COURTS. 

Gibson’s Practice. Garsia’s Procedure in a Nutshell. 

BANKRUPTCY. 

Ringwood’s Principles of Bankruptcy. 

Garsia’s Bankruptcy Law in a Nutshell. 

CRIMINAL LAW. 

Harris’s Principles of Criminal Law. 

Wilsiiere’s Leading Cases. 

Garsia’s Criminal Law in a Nutshell. 

Farrin’s Criminal Law for Examinees. 

PROBATE AND DIVORCE. 

Gibson’s Probate and Divorce. 

PRIVATE INTERNATIONAL LAW. 

Dicey’s Digest. 

Hibbert’s Leading Cases on Conflict of Law. 

COMPANIES. . „ 

Charlesworth’s Principles. Balfour s Company Law in 
a Nutshell. 
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NOTICE . — In consequence of fluctuation in cost of printing 
and materials, prices are subject to alteration without 
notice , 


ADMINISTRATION OF ASSETS. 

GARSIA’S Administration of Assets in a Nutshell. 

39 pages. Price 3s. 6d. net. 1927 

This has been written specially for the liar Final Examinations. 
It embodies the changes made by the Administration of Estates 
Act, 1925. 

ADVOCACY. 

5INGLETON on Conduct at the Bar and some 
Problems of Advocacy. By J. E. Singleton, K.C. 
44 pages. Price 2s. 6d. net. 1933 

••We most strongly advise every liar Student to add this 
volume to his library." — Law Journal. 

AGENCY. 

BOWSTEAD'S Digest of the Law of Agency. By 

\V. Bowstkad, Barrister-at-Law. Eighth Edition. 
485 pages. Price £1 7s. 6d. net. 193 2 

••The Digest will be a useful addition to anv law library, and 
will be especially serviceable to practitioners who have to advise 
mercantile clients or to conduct their litigation, as well as to 
students, such as candidates for the Bar Final Examination and 
for the Consular Service, who have occasion to make the law of 
agency a subject of special study."— Law Quarterly Review. 

WILSHERE’S Outline of the Law of Agency. By 

A. M. Wilshkr e. Barrister at- Law. 103 pages. 
Price 7s. 6d. net. , 9 2 5 

"Should prove a valuable aid to students." — Law 7 mtes. 

ARBITRATION. 

BALFOUR’S Law of Arbitration and Awards in a 
Nutshell. Bv J. A. Balfour, Barrister-at-Lavv. 
127 pages. Price 6s. net. *934 

“The matter is well classified and clearly set out, and is sup- 
ported by numerous references to decided casts."— Incorporated 
Accountants' Journal. 
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BANKRUPTCY. 

I he Articled Clerk’s Cram Book. See page iS. 

RING WOOD on Bankruptcy and Deeds of Arrange- 
ment. With an Appendix containing the Acts, 
Rules, etc. Seventeenth Kdition. bv A. Roper. 
I ext 321 pages, Appendix 316 pages. Price 
£ 1 2s. 6d. net. 1936 

Mr. Haggen has re-writ ton this work with a special view to the 
needs of students. Of special interest arc the marginal notes 
which are in narrative form and are of great value for final 
revision before the examination ; they give the mam principles 
of the law in a nutshell. 

" A reconstruction which appears to us to be well balanced and 
rounded and admirable in every respect. One great improvement 
from a student's point of view is the narrative marginal precis 
which enables him on a first reading to follow the thread, and on 
a revision to recall the gist of the story. The increased size of 
the book means that it has put on not fat but muscle. The 
index is more exhaustive and the appendices more complete than 
ever before. The book thus becomes of infinitely greater value 
to the practitioner." — Law Quarterly Review. 


GARSIA’S Bankruptcy Law in a Nutshell. In- 
cluding Deeds of Arrangement and Bills of Sale. 
62 pages. Price 3s. 6d. net. 1928 


BILLS OF EXCHANGE. 

JACOBS on Bills of Exchange, Cheques, Promissory 
Notes, and Negotiable Instruments Generally, 
including a large number of representative forms, 
and a note on I O U's and Bills of Lading. 
By Bertram Jacobs, Barrister-at-Law. Third 

Edition. 264 pages. Price 10s. 6d. net. 1930 

OPINIONS OF TUTORS. 

“ It appears to me to be a most excellent piece of work." 

“After perusing portions of it I have come to the conclusion that 
it is a learned and exhaustive treatise on the subject, and I shall 
certainly bring it to the notice of my pupils." 
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Bills of Exchange — continued. 

WILLIS’S Law of Negotiable Securities. Contained 
in a Course of Six Lectures delivered by W illiam 
Willis, Esq., K.C., at the request of the Council 
of Legal Education. Fifth Edition, by A. W. 
Baker Welford, Barrister-at-Law. 190 pages. 
Price 10s. net. I 93 ° 

"They are very much companion volumes. Judge W i His with 
his racv stvle and fresh outlook, proving a useful foil to Mr. 
Jacobs.' with his measured and lucid survey of a difficult branch 
of the law .”— Annual Sunty of English Law. 


CARRIERS. 


WILLIAMS’ Epitome of Railway Law. Part I. The 
Carriage of Goods. Part II. The Carriage of 
Passengers. By E. E. G. Williams, Barrister-at-Law. 
Second Edition. 231 pages. Price 10s. net. 1921 

A useful book for the Bar and Railway Examinations. 

"Admirably arranged, and clearly written with an economy of 
language which goes to the heart of a busy man. '—Sittings Hevitw. 

BALFOUR’S Carriage of Goods by Land in a Nut- 
shell. By J. A. Balfour, Barrister-at-Law. 60 
pages. Price 3s. 6d. net. *934 

Including the Road and Rail Traffic Act. 1933. and some cases 
on Carriage. 


GARSIA’S Law relating to the Carriage of Goods 
bv Sea in a Nutshell. As amended by the 
Carriage of Goods by Sea Act, 1924. Second 
Edition. By Marston Garsia, Barrister-at-Law. 

36 pages. Price 3s. net. l 9 2 5 

Written with special reference to Bar Examinations. 


COMMON LAW. 

(See also Broom's l egal Maxims, p. 23, post). 

OUGERS on the Common Law of England. Hurd 
Edition. Bv Roland Burrows, LL.D., Reader in the 
Inns of Court. 2 vols. 1,521 pages. Price £2 10s. 
net. 9 / 


Odgers on the Common law deals with Contracts, Torts. 
Criminal Law and Procedure. Civil Procedure, the Courts, and 
the Law of Persons. 

The Student who masters it can pass the following Par Examina- 
tions : — 

(1) Criminal Law and Procedure. 

( 2 ) Common Law. 

( 3 ) General Paper— Part I. 

And (with Cockle's Cases and Statutes on Evidence) 

( 4 ) Law of Evidence and Civil Procedure. 

( 5 ) General Paper — Part III. 

WILSHERE’S INDERMAUR’S Principles of the 
Common Law. The Law of Contracts and Torts, 
with a Short Outline of the Law of Evidence. 
Re-written and enlarged bv A. M. Wii.shf.re, 
Barrister-at-Law. Third Edition. 816 pages. 
Price £i ios.net. 1932 

" It is clear in statement and makes as easy reading as the nature 
of the subject permits. The selection of matter to he treated is 
good — exactly the right emphasis is laid on fundamental princi- 
ples, and they are presented with an accuracy of statement not 
always to be found in law books. . . . Painstaking labour is 
evident in every page, and the result is the student may read and 
the practitioner consult this book with confidence that his efforts 
will be repaid .” — Lam Kota. 

“ 1 am very much pleased with the new edition, anil shall place 
it on my list of approved text-books.” 

INDER/VIAUR’S Leading Common Law Cases; with 
some short notes thereon. Chiefly intended as a 
Guide to “Smith's Leading Cases." Tenth Edition, 
by E. A. Jelf, Master of the Supreme Court. With 
six illustrations by E. T. Reed, hi pages. Price 
8s. 6d. net. 1922 

COCKLE & MIBBERT’S Leading Cases in Common 
Law. With Notes, Explanatory and Connective, 
presenting a Systematic View of the whole Subject. 
By E. Cockle and W. Nembhard Hibbf.rt, LL.D., 
Barristers-at-Law. Second Edition. 962 pages. 
Price £ 2 2s. net. J 9 2 9 

This book is on the same lines as Cockle's Cases on Evidence. It 
contains 771 cases. 
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Common Law— continued. 

Following is a short summary of its contents 


Nature of the Common 
Law. 

Common Law Mights and 
Duties. 

Contract, including Con- 
tracts of Record. 
Specialty Contracts. 
Simple Contracts. 


Void. etc.. Contracts. 

Quasi-Contracts. 

Agency. 

Bailments. 

Carriers. 

Landlord and Tenant. 
Master and Servant. 


Negotiable Instru- 
ments. 
Partnership. 

Sale of Cloods. 
Torts. 

Damages. 

Law of Persons. 
Conflict of Laws. 


•• Or Hibbert is to be congratulated on the masterly manner in 
which lie has re-edited Cockle s Leading Cases on Common Law 
The arrangement and printing are particularly clear, the choice of 
cases is marked by great discretion, and a short analysis of the 
law of various departments dealt with in the book is set forth 
with a view to refreshing the reader's knowledge on the subject 
before he turns to read the cases which are set out -Law Loach. 

•• The present work has the merits of thoroughness, accuracy, 
systematic arrangement and a modern point of view. —Solicitors 
Journal. 

SMITH'S Leading Cases. A Selection of Leading 
Cases in various Branches of the Law, with Notes. 
Thirteenth Edition. Bv Sir T. Willes Chitty, 
K.C., A. T. Denning and C. P. Harvey, Barristers- 
at-Law. 2 vols. Price ios. net. x 9 2 9 

This work presents a number of cases illustrating and explaining 
the leading principles of the common law, accompanied by 
exhaustive notes showing how those principles have been applied 
in subsequent cases. 


COMPANIES. 

The Articled Clerk's Cram Book. See page 18. 

CHARLES WORTH'S Principles of Company Law. 

Illustrated by Leading Cases. By J. Ciiaklesworih, 
Barrister-at-Law. 283 pages. Price 7s. od. ^neL 

•• It would Ik* difficult to recommend to a student a dearer and 
more helpful book on the Law of Companies. —Law limes. 

SMITH'S Summary of the Law of Companies. 

Fourteenth Edition, by W. Higgins, Barr.ster-at- 
Law. 325 pages. Price 7s. 6d. net. 1929 

••No Other elementary text-book contains the same amount 
of detail, and for examination purposes it is probably unsur 
passed "—Annual Survey of English Law. 
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BALFOUR’S Company Law in a Nutshell. By J. A. 

Balfour, Barrister-at-Law. 8S pages. Price 3s. 6d. 
net. 1033 

SOPlil AN’S Companies Act, 1929 , with Introduclion, 
Notes and Index. 266 pages. Price 10s. 6d. net. 

1929 


CONFLICT OF LAWS. 

The Articled Clerk’s Cram Book. See page 18. 


WESTLAKE’S Treatise on Private International Law, 

with Principal Reference to its Practice in England. 
Seventh Edition. By Norman Bentwich, Barrister- 
at-Law. 436 pages. Price £ 1 7s. 6d. net. 1925 

FOOTE’S Private International Law. Based on the 
Decisions in the English Courts. Fifth Edition. 
By H. H. L. Bellot, LL.D., Barrister-at-Law. 
661 pages. Price £1 15s. net. i 9 2 5 

BELLOT’S Analysis of Foote’s Private International 
Law. With leading cases. 64 pages. Price3s.6d.net. 

1925 

DICEY’S Digest of the Law of England with 
reference to the Conflict of Laws. Fifth Edition. 
1003 pages. Price £2 15s. net. J 93 2 

••Dicey" is the prescribed book for the Solicitors’ Final 
Examination. 


BURGIN & FLETCHER S Students’ Conflict of Laws. 
An Introduction to the Study of Private Inter- 
national Law, based on Dicey. 307 pages. 
Price £1 net. *934 


HIBBERT’S Leading Cases on Conflict of Laws. 

By W. N. Hibbert, LL.D., Barrister-at-Law. 293 
pages. Price £1 is. net. * 93 * 

Compiled on the same lines as Cockles Cases °" Ev'dencc. 
It contains 200 cases and is an indispensable companion to all 
the text books on the subject. 


CONSTITUTIONAL LAW AND 
HISTORY. 


CHALMERS & ASQUITH’S Outlines of Constitutional 
Law. By D. Chalmers and Cyril Asquith, 
Barristers-at-Law. Fourth Edition. 470 pages. 
Price 15s. net. J 93 ° 

This work includes a survey of Central and Local Administrative 
Law and of Colonial Constitutions. 

•• If we arc asked * Is this a good cram book ? ’ we must answer 
•Yes.' It is the book used by most pass students and satisfies 
their one desire— to be enabled to pass the examination. — 
Annual Survty of English law, 1930. 

•• A very sound treatise, distinctly above the average. T his 
book supplies a long-felt want. The whole field is covered in an 
interesting manner, unusual in a work which does not claim to oe 
anything more than an outline.” — New Cambridge. 

SALANT’S Constitutional Laws of the British 
Empire. Bv E. Sai.ant, LL.B. 240 pages. Price 
10s. 6d. net. *934 

With an Appendix containing the Constitutions of Canada, 
Australia. South Africa and the Irish I ree State, and me 
Statute of Westminster. 

- I he book supplies a real need, and is an excellent introduc- 
tion to all concerned with this wide subject. -Cambridge Law 
Journal. 


THOMAS & BELLOT’S Leading: Cases in Consti- 
tutional Law. With Introduction and Notes. 

Seventh Edition. By E. Slade, M.A., Barrister- 
at-Law. 377 pages. Price 10s. 6d. net. *934 
Some knowledge of the chief cases in constitutional law,sno * 

required in many examinations, and is obviouslynecessarytome 

thorough student of constitutional history. This book extracts 
the essence of the cases with which the student is expecedtobe 
familiar, preserving always somcthmgof the concrete circumstance 
that is so helpful to the memory. t adds, where necessary a Short 
note to the individual case, and subjoins to each important group 
of cases some general remarks in the shape of a note. 1 ne case* 
are so arranged as to be convenient for ready reference. 


TASWELL-LANGMEAD’S English Constitutional 
History. From the Teutonic Invasion to the Presen 
Time. Designed as a Text-book for Students and 
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others. Ninth Edition. By A. L. Poole, M.A., F.S.A., 
Fellow and Tutor, St. John's College, Oxford. 758 
pages. Price 21s. net. 1929 

"This is much more than a new edition. The hook is the 
only one which gives the law student exactly what he wants." 
— Annual Survey of English Law, 1929. 

*“ Taswell-Langmead ’ has long been popular with candidates 
for examination in Constitutional History, and the present edition 
should render it even more so. It is now, in our opinion, the ideal 
students’ book upon the subject ." — Laiv Notes. 


WILSHERE’S Analysis of Taswell-Langmead’s Con- 
stitutional History. By A. M. Wilshbre, LL.B., 
Barrister-at-Law. 133 pages. Price6s.6d.net. 1929 

G ARSIA’S Constitutional Law and Legal history in 
a Nutshell. Including an Alphabetical I able of 
Writs and their Uses, a Comparative Table of the 
Constitutions of the Dominions. Third Edition. 
By M. Garsia, Barrister-at-Law. 138 pages. 
Price 4s. net. J 93 2 

" I have looked over this book and find that it is admirably 
adapted for its purpose. For almost any type of student it should 
be invaluable if judiciously used with the standard lext Book. 

A Law Lecturer. 

GRIFFITH’S Questions and Answers in Constitutional 
Law and Legal History. By D. M. Griffith. 
Second Edition. 86 pages. Price 5s. net. 1935 

"Should prove very helpful to students who arc seeking to 
master the subject for the purposes of their examination." 
Laiv Notes. 


CONTRACTS. 

(See also Common Law.) 

The Articled Clerk’s Cram Book. See page 18. 

WILSHERE’S Outline of Contracts and Torts. By 

A. M. Wilshere and Douglas Robb, Barristers- at - 

Law. Third Edition. 155 P a g es - Pr,ce 7 s - 6d ‘ net Q ' 

1920 

It is designed as an assistance to the memory of the Student who 
has read Odgers or Indermaur on the Common Law. 
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Contracts — continued. 

CARTER on Contracts. Elements of the Law of Con- 
tracts. By A. T. Carter, of the Inner Temple, 
Barrister-at-Law, Reader to the Council of Legal 
Education. Seventh Edition. 272 pages. Price 
12s. 6d. net. * 93 * 

" We have here an excellent book for those who are beginning 
to read law." — Law Magazine. 

SALMOND & WINFIELD on Contracts. Principles 
of the Law of Contract. By the late Sir John W. 
Salmond and P. H. Winfield, Barrister-at-Law. 
544 pages. Price 30s. net. 1927 

•• Exceedingly clear and accurate in its statement of the prin- 
ciples of the law of contract."— Law Notes. 

CONYERS’ Contracts in a Nutshell. With Epitomes 
of Leading Cases. By A. J. Conyers, Barrister- 
at-Law. Second Edition. 1 19 pages. ITice4s.net. 

. *934 

" The work is thorough, covering the ground well in out- 
line. and the selection of authoritative cases seems judicious.' 
— Law 7 iiiies. 

O’CONNELL’S Questions and Answers on Contracts. 

By M. O'Connell, LL.B. 134 pages. Price 6s. 
net. * 93 6 

CONVEYANCING. 

The Articled Clerk’s Cram Book. See page 18. 

ELPH IN STONE’S Introduction to Conveyancing. 

Bv Sir Howard Warhurton Elpiiinstone, Bart. 
Eighth Edition, by Harry Farrar, Barrister- 
at-Law, Editor of Key and Elphinstone's Precedents 
in Conveyancing. [In the press. 

"In our opinion no better work on the subject with which it 
deals was ever written for students and young practitioners. — 
Law Notes. 

PHILLIPS’S Questions and Answers. See Real 
Property. 

GARSIA’S Nutshell. See Real Property. 
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DEANE & BURNETT’S Elements of Conveyancing;, 

with an Appendix of Students' Precedents. Fifth 
Edition, by J. F. R. Burnett. Bnrrister-at-Law. Text 
432 pages, Precedents 72 pages. Price21s.net. 1932 

This book is complementary to ami extends the information in 
the books on Real Prop-Tty. The reader is taken through the 
component parts of Purchase Deeds. I .-•a^cs. Mortgage Deeds, 
Settlements and Will*, and the way in which these instruments 
are prepared is explained. Previous t«* thi> is a short history of 
Conveyancing, and chapters on Contracts for Sale of I. and deal- 
ing with the statutory requisite*, the form, particulars and con- 
ditions of sale, the abstract of title, requisitions, etc., ami finally 
there is a chapter on conveyance by n-gistration. The second 
part of the book contains Students' Precedents in Conveyanc- 
ing. illustrating the various documents referred to in the first part. 
It is the only book containing a representative collection of pre- 
cedents for students. 

“Students of the present day are lucky in having such a 
pleasant path cut for them to the knowledge of real property 
law.” — Law Times. 

“Students will find in this book a clear exposition of a 
difficult subject which solves most of their difficulties and deals 
with all the matters that concern them for examination pur- 
poses."— Law Notes. 


CRIMINAL LAW AND PROCEDURE. 

The Articled Clerk’s Cram Book. See page 18. 
ODGERS on the Common Law. See page 6. 


GARSIA’S Criminal Law and Procedure in a Nutshell. 

Fifth Edition. By M. Garsia, Barrister-at-Law. 
135 pages. Price 4s. net. . *933 

Enumerates ami classifies the more important crimes, gives a 
short history of the Criminal Courts and a brief outline of 
criminal procedure. ... . ... , 

" A well-planned digest of the Criminal Law and will be 
found to provide a good foundation for fuller study. . . . 

HARRIS & WILSHERE’S Principles and Practice 
of the Criminal Law. Intended as a Lucid Expo- 
sition of the subject for the use of Students. 1 it- 
teenth Edition. By A. M. Wilshfre, Barnster-at- 
Law. 680 pages. Price15s.net. '934 

" This Standard Text-book of the Criminal Law is as good « 
book on the subject as the ordinary student will find on the 
library shelves .... The book is very clearly and simply 
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Criminal Law and Procedure— continued. 

written. No previous legal knowledge is taken for granted, and 
everything is explained in such a manner that no student ought 
to have much difficulty in obtaining a grasp of the subject. . . . 
— Solicitors Journal. . 

... As a Student's Text-book we have always felt that this 
work would be hard to beat, and at the present time we have no 
reason for altering our opinion “—Law Times. 

WILSHERE’S Elements of Criminal and Magisterial 
Law and Procedure. By A. M. Wilshere, Barns- 
ter-at-Law. Fourth Edition. 354 pages. Pnce 

* " S \Ve have always felt a particular affection for this book on 
criminal law. as it contains within its covers all that is necessary 
in c rimes, evidence and procedure for the purposes of the oar 
Examination ." — Law Xotes. 


WILSHERE’S Leading: Cases illustrating: the Crimi- 
nal Law, for Students. Third Edition. 441 pages. 
Price 15s. net. . *935 

“This book is a collection of cases pure and simple, without a 
commentary. In each case a short rubric is given, and then follow 
the material parts of the judge s opinions. I he selection of cases 
has been judiciously made, and it embraces the whole field or 
criminal law. The student who has mastered this and it* com- 
panion volume will be able to face Ins examiners in criminal law 
without trepidation." — Scots Law Times. 


FARRIN’S Criminal Law for Examinees. 

Examination Questions, with Answers by K. w. 
Farrin. Barrister-at-Law. 128 pages. I rice 5s. 
net. x 93 ° 

DAMAGES. 


GAHAN'S Handbook on the Law of 

Frank Gaiian, Barrister-at-Law. 


Damages. By 

[In the press. 


DICTIONARY. 

The Concise Law Dictionary. By P# G ' 

Barrister-at-Law. 333 P*ges. p r ,c e net. 1927 

A book every student should have for general reference. t deals 

■£. P* A very 5 useful feature Is 
a digest of some four hundred leading cases 
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EQUITY. 

The Articled Clerk’s Cram Book. See page 18. 

POTTER’S Introduction to the History of Equity 
and its Courts. By Harold Potter, LL.D., Ph.D. 
i°5 pages. Price 8s. 6d. net. 1931 

SNELL’S Principles of Equity. Intended for the use 
of Students and Practitioners. Twenty-first Edition. 
By H. G. Rivington, M.A. Oxon., and A. C. 
Fountaine. 595 pages. Price £\ 10s.net. 1934 

( Adapted for Indian Students. By S. C. Bagchi. 

Price £1 is. net. * 93 °) 

" In a most modest preface the editors disclaim any intention to 
interfere with Snell as generations of students have known it. 
Actually what they have succeeded in doing is to make the book 
at least three times as valuable as it ever was before. Illustrations 
from cases have been deftly introduced, and the whole rendered 
simple and intelligible until it is hardly recognisable.” — The 
Students' Companion. 

RIVINGTON’S Epitome of Snell’s Principles of 
Equity. By H. G. Rivington, M.A., and C. W. 
Rivington, B.A. 267 pages. 9s. net. 1935 

“ It is an admirable summary of the principles, which arc clearly 
set out with reference to statutes and cases. I lie print is so 
arranged that the main points catch the eye."— Cambridge Law 
Journal. 

GARSIA’S Equity in a Nutshell. By M. Garsia, 
Barrister-at-Law. Second Edition. 96 pages. 
Price 4s. net. *933 

" The matter is carefully drawn up and very clearly and 
systematically set out."— Law Times. 

FARRIN’S Equity for Examinees. Q u est ions set at 
recent examinations, with Answers by R. • 1‘ARRIN. 
Barrister-at-Law. 128 pages. Pr1ce5s.nct. 1930 

STORY’S Commentaries on Equity Jurisprudence. 

Third English Edition. By A. E. Randall. 641 
pages. Price £1 17 s - 6d - net * 1920 
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Equity — continued. 

WILSHERE’S Principles of Equity. Second Edition. 
By L. B. Tillard, Barrister-at-Law. 590 pages. 
Price £ 1 2s. 6d. net. x 9 2 9 

“ Mr. Wilshere has succeeded in giving us a very clear exposition 
of these principles. The book is far better balanced than the 
majority of text books, and the law is stated in its modern garb 
and is not. as in so many elementary works, almost lost to sight 
beneath a massof historical explanatory matter .'*— Sittings Review. 

WHITE & TUDOR’S Leading: Cases in Equity. A 

Selection of Leading Cases in Equity; with Notes. 
Ninth Edition. By E. P. Hewitt, K.C. 2 vols. 
Price £4 10s. net. *9 28 


EVIDENCE. 

All You Want for the Bar Final. See page 18. 

COCKLE’S Leading; Cases and Statutes on the Law 
of Evidence, with Notes, explanatory and connective, 
presenting a systematic view of the whole subject. 
Bv Ernest Cockle, Barrister-at-Law. Fifth 
Edition. By C. M. Cahn. Cases, 415 pages. 
Statutes, 1 15 pages. Price 18s. 6d. net. J 93 2 

This book and Phipson's Manual arc together sufficient for 
all ordinary examination purposes, and will save students tne 
necessity of reading larger works on this subject. 

IW an ingenious use of black type the author brings out the 
essential words of the judgments and Statutes, and enables the 
student to see at a glance the effect of each section. 

“Of all the collections of leading cases compiled for the use 01 
students with which we are acquainted, this book of Mr. y>cKit 1* 
is. in our opinion, far and away the best. 1 he student who picks 
up the principles of the English law of evidence from these 
readable and logical pages has an enormous advantage over a 
generation of predecessors who toiled through the compressed 
sentences of Stephen s little digest in a painful effort to grasp its 
meaning. Mr. Cockle teaches his subject in the only way in 
which a branch of law so highly abstract can ever be grasped . he 
arranges the principal rules of evidence in logical order but he 
puts forward each in the shape of a leading case which illustrate' 
it just enough of the headnote. the facts, and the judgments are 
selected and set out to explain the point fully without boring the 
reader ; and the notes appended to the cases contain all tne 
additional Information that anyone can require m 
ordinary practice.”— Solicitor* Journal. 
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PHIPSON’S Manual of the Law of Evidence. Fifth 
Edition. By Roland Burrows. K.C., LL.D. 317 
pages. Price 12s. 6d. net. 1935 

This is an abridgment for students of Mr. Phipson's larger 
treatise. With Cockle s Cases it will be sufficient for examina- 
tion purposes. 

“The way of the student, unlike that of the transgressor, is no 
longer hard. The volume under review is designed by the author 
for the use of students. To say that it is the best text-book for 
students upon the subject is really to understate its usefulness; as 
far as we know there is in existence no other treatise upon evidence 
which gives a scientific and accurate presentment of the subject 
in a form and compass suitable to students."— Australian Law 
Times. ... • , 

“ We know no book on the subject which gives in so short a 
space so much valuable information. We readily commend the 
work both to students and to practitioners, especially those who. 
not being in possession of the author's larger work, wish to have 
an up-to-date and explanatory companion to * Cockle. — south 
African Law Journal. 

BEST’S Principles of Evidence. With Elementary 
Rules for conducting the Examination and Cross- 
Examination of Witnesses. I welfth Edition. By 
S. L. Phipson, Barrister-at-Law. 673 pages. Price 
£1 1 2s. 6d. net. x 9 2 3 

“The most valuable work on the law of evidence which exists 
in any country ." — Law Times. 


GARSIA’S Evidence in a Nutshell. 

Garsia, Barrister-at-Law. Second 
pages. Price 3s. net. 


By Marston 
Edition. 47 
1935 

Evidence. 


FARRIN’S Questions and Answers on 

By R.W. Farrin. 67 pages. Pr1ce3s.Od.net. 1931 

WROTTESLEY on the Examination of Witnesses 
in Court. Including Examination ■» Chief, Cross 
Examination, and Re-Examination. V ■ ith chapters 
on Preliminary Steps and some ^ementary Rules 
of Evidence. Second Edition. By 1 . J- " rott “I-ey, 
of the Inner Temple, Barnster-at-Lav . 173 P^ges. 

ThisTs apr^tical book for the law student ‘'A 1 nter ' s,ing ’ and 
is packed full of valuable hints and information. 
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EXAMINATION GUIDES AND 
QUESTIONS. 

The Concise Law Dictionary (ante, p. 14) is an 
indispensable book of reference. 

QARSIA’S Digest of Questions set at Bar Examina- 
tions during the past six years. 121 pages. 
Price 6s. net. ! 93 2 

The questions are grouped logically under subjects, and references 
are given to text books where the answers will be found. 

BROOKS’S All You Want for the Bar Final. A 

Condensed Cram Book, dealing with Torts, Con- 
tracts, Equity, Civil Procedure, Evidence, Pleading. 
By Graham Brooks. Second edition. 137 pages. 
Price 5s. 6d. net. * 9 2 9 

The author claims that a full knowledge of the contents of this 
book is bv itself sufficient for the purpose of answering all 
questions normally asked. 


The Articled Clerk’s Cram Book. By W. S. Chaney, 
Solicitor, (John Mackrcll Prizeman). 794 pages. 
Price 17s. 6d. net. * 93 2 


A collection of Notes on the various subjects which come 
within the purview of the Solicitor’s Final and Honours 
Examinations. While it is thought that a knowledge of its 
contents would in some cases probably suflice to enable a 
Student to answer sufficient questions to secure a pass, it is only 
intended as Notes on the general principles of the var unis subjects 
covered, and spaces have been left to enable the Student to 
add to these Notes as occasion offers. 


Throughout the book epitomes of the leading cases are 
given. 

The following subjects arc dealt with:— 


Property and 

Conveyancing. 

Contract. 

Tort. 

Equity. 

Bankruptcy. 


Companies. 

Practice. 

Criminal Law and 

Procedure. 

Private International 

Law. 
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STEELE’S Articled Clerk’s Guide to the Final and 
Honours Examinations. Containing a Complete 
Course of Study, with Books to Read, I est 
Ouestions, Regulations. &c. Third Edition. By 
E. A. Steele and J. M. McLusky, Solicitors, 
Principals of the Halifax Law Classes. 96 pages. 
Price 5s. net. J 93 2 

The Study of English Law— The Examinations— 
Keeping Fit- Practical Work-Debating- Lectures— 
Coaching- Planning the Campaign:— ( I ) The Pre- 
liminary Stages, (2) The Last Phase. 

Even if you are being coached, you will find many useful hints 
and much sound advice in it. 


A New Guide to the Bar. Containing the Regula- 
tions and Examination Papers. Sixth Edition. B> 
M. Garsia, Barrister-at-Law. 130 pages. Price s^ o 
net. I 9 2 ® 


A Guide to the Legal Profession and London LL.B. 
Containing the latest Regulations for the Bar and 
articled clerks. With a detailed description of all 
current Students' Law Books, and suggested courses 
of reading. 112 pages. Price 3s. 6d. net. 1933 


EXECUTORS. 

WALKER’S Compendium of the Law to 

Executors and Administrators. Sixth Lditi , 
embodying ttie effect of the Acts of 1925- W 
Williams: of Lincoln s Inn. Barrister-at-Law. 386 

pages. Price £1 5s. net. 

careful labour."— Law Times. 


GARSIA’S Administration of Assets m 

39 pages. 3s. 6d. net. 

Excellent for final revision. 
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Nutshell. 

1927 


HINDU LAW. 

DURAI’S Hindu Law in a Nutshell. By J. Chinna 
Durai, Barrister-at-Law, Advocate, Madras. 124 
pages. Price 5s. net. *933 


INCOME TAX. 

NEWPORT & STAPLES on Income Tax Law and 
Practice. Bv C. A. Newport, F.C.R.A., Corporate 
Accountant, and R. Staples, F.S.S. Eighth Edition, 
319 pages. Price 10s. 6d. net. x 935 

Written specially for examination students. It is illustrated 
throughout hv examples, and has an appendix of questions 
and answers. 

••This book in a way breaks new ground . . . The volume 
before us purposely assumes no prior knowledge, endeavours to 
make the position clear by simple practical illustrations, and 
in the words of its author, ‘so far as possible, anything 
approaching the jargon almost inseparable from the subject nas 
bc< n either avoided or accompanied by intelligible explana- 
tions.' ” — /.«ic A’ofrs. 

INSURANCE LAW. 

PORTER’S Laws of Insurance: Fire, Life, Accident, 
and Guarantee. Embodying Cases in the English, 
Scotch. Irish, American. Australian, New Zealand, 
and Canadian Courts. Eighth Edition. 50 1 

pages. Price £ 1 12s. 6d. net. *933 

PICARD'S Elements of the Laws of Insurance, 

Relating to all risks other than Marine. p> 
M. P. Picard. Barrister-at-Law. 162 pages. I rice 
7s. r.d. net. *935 

A Concise outline, intended for the use of Students. 

I here is an appendix - mtaining 69 leading cases, with a 
statement of the principles for which each one is oj 
authority. This feature will be found invaluable for revision. 

•• I bis work will be greatly welcomed by students for whom 
insurance law is an examination subject. he author l as set u 

the principles of the law <>( insurance in a clear and lucd 
which can easily be grasped by a beginner who would have 
difficulty with most of the larger works on the subject. — 
Times. 
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INTERNATIONAL LAW. 

(See also Conflict of I.aws. I 

HOLLAND’S Lectures on International Law. By 

Sir T. Erskine Holland, D.C.L. K.C. Edited by 
T. A. Walker, LL.D. and W. L. Walker LL.B. 
Carnegie Fellow in International Law. 547 pages. 
£1 10s. net. ! 933 

A very readable work, designed especially for students, by the 
greatest authority of his time. 

COBBETT’S Cases and Opinions on International 
Law. Vol. I. “Peace." Fifth Edition. By F. 
Temple Grey, Barrister-at-Law. 365 pages. Price 
1 6s. net. ' 93 1 

Vol. II. “War and Neutrality." Fourth Edition. 
By H. H. L. Bellot, D.C.L. 671 pages. I rice 

£1 5s. net. ! 9*4 

“The book is well arranged, the materials well selected, and the 
comments to the point. Much will be found in small space in 
this book ." — Law Journal. 

JACKSON’S Manual of International Law with 

Epitomes of Leading Cases and Convei ntlo " s ; 

A Guide to the Modern Practice of States. Uy 
S. Jackson, LL.B. 163 pages. Price 5s. ^net. 

"Very clearly and lucidly written and presents a good out- 
line of the subject." — Law A ’ole*. 


JURISPRUDENCE. 

SALMOND'S Jurisprudence; or, Theory of the l -“"'h 
By John W. Salmond, Barrister-at-Law. J-'M 1 ** 1 
Edition. By C. A. W. Manning, Damster-at-Law. 
559 pages. Price £1 net. V? 

" Almost universally read among students of jurisprudence. - 
Law Coach. 

HIBBERT-S Jurisprudence. By W. N 

Barrister-at-Law. 3 i9Pag es - Pnce12s.6d.net . *93* 

A critical examination ol the varying " hi ch 


this subject and a statement of the Au 
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Jurisprudence— continued. 

are the result of thirty-three years' teaching. Where necessary 
the historical aspect "has been dealt with. 

It is a book of the greatest assistance to examination 

“ It goes almost without saying that Dr. Hibbert s exposition is 
lucid ; in fact it is dillicult to think of any recent work on the 
same subject which ‘puts over' an author's ideas with such 
clarity and which must have succeeded in leaving a student 
with "so little doubt of what the teacher was trying to say. — 
Journal of the Society of Comparative Legislation. 

" A verv interesting explanation of the theories, distinctions, 
and principles which make up the science of Jurisprudence. — 
Law Journal. 

BARTLETT'S Questions and Answers on Jurispru- 
dence. Bv L. Bartlett, LL.B. i 12 pages. Price 
4 s. net. ’ >934 

LANDLORD AND TENANT. 

WILSHERE'S Student’s Law of Landlord and 
Tenant. By A. M. Wilshere, Barrister-at-Law. 
Price 4s. net. x 935 

LEADING CASES. 

(See also under Subjects.) 

FAY’S Students’ Case Book. Leading: Cases in a 
Nutshell. By E. S. Fay, Barrister-at-Law. ibo 
pages. Price 4s. 6d. net. x 933 

250 Cases on 

Constitutional Law— Criminal Law— Tort and Con- 
tract— Bvidence— Real Property— Equity. 

••The nut? are full of meat and for the price of a hundred 
• gaspers ' the purchaser certainly gets more than one sub- 
stantial meal, after which he will feel so fit mentally that, full 
of bravado, he will ask. •Where arc those Lxaminers? —Lau 
Notes. 

LEGAL HISTORY. 

(See also Constitutional Law; Dictionary; Equity.) 

POTTER’S Short Outline of English Legal History. 

By Harold Potter, LL.B., Ph.D. lhird edition. 
285 pages. Price 10s. 6d. net. }9 33 

Intended more especially for the Bar Examinations ; particular 
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attention is given to tin* history of judicial institutions, sources 
of English Law and the history of Contract and 1 ort. 

“Very thoughtful and well-balanced." — The Times. 

POTTER’S Historical Introduction to English Law 
and its Institutions. By Harold Potter, LL.B. 
575 pages. Price £i net. i93 2 

“Dr. Potter has written his present book with a view to the 
student’s requirements f«*r the Bar and I'niversity Examinations, 
but we are certain it will have a wider appeal. It marks a 
noteworthy addition to the existing works on l egal History, 
and should enhance the author s growing reputation as one of 
the leading authorities on historical legal research. — La w Ao/es. 

LEGAL MAXIMS. 

(See also Dictionary.) 


BROOM’S Selection of Legal Maxims, Classified and 

Illustrated. Ninth Edition. By \\ . J. Byrne. 
633 pages. Price £1 12s. 6d. net. ! 9 2 4 

The main idea of this work is to present under the head of 
“Maxims," certain leading principles of English law, and to 
illustrate some of the ways in which those principles have been 
applied or limited, by reference to reported cases. The maxims 
are classified under the following divisions: 


Rules founded on Public fundamental ^exa I Principles. 

Policy Acquisition. Enjoyment, an a 

Rules oi Legislative Policy. Transfer of Property M-rrlaee 

Maxims relntlnx to the Rules Relating to Marriage 

The f Judicial Office. The a w'lfta'n VnstrUflMntS**' 

Th . Mod. o> Administering T jrLWc.nuic» 

Rules of Logic. The Law of Evidence. 

“It has been to us a pleasure to read the book, and canao t 
help thinking that if works of this kind we more [gently 
studied by the Profession there would be fewer false points taken 
in argument in our Courts ."— Justice of the / eace. 

Latin (or Lawyers. Contains (i) A course in 1 Latin 
in 32 lessons, based on legal maxims . (a I 1000 Latin 
Maxims, with translations, explanatory notes, .cross 
references, and subject-index ; (3) A Latin Vocabu 
lary. 300 pages. Price 7s. 6d. net. 

^i^th'chUhod>'r fundamental rhes of the common law. 
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Acquisition. Enjoyment, and 
Transfer of Property. 

Rules Relating to Marriage 
and Descent. . _ 

The Interpretation ol Deeds 
and Written Instruments. 
The Law of Contracts. 

The Law of Evidence. 


Legal Maxims— continued. 

COTTERELL’S Latin Maxims and Phrases. Literally 
translated, with explanatory notes. Intended for 
the use of students for all legal examinations. By 
J. N. Cotterell, Solicitor. Third Edition. 82 
pages. Price 5s. net. 

LIBEL AND SLANDER. 

BUTTON’S Law of Libel and Slander. Bv Wilfrid 
A. Button, Barrister-at-Law. 230 pages. Price 
12s. 6d. net. *935 

In a Foreword. l ord Justice Greer says: — 

••The author has in my opinion succeeded in doing admirably 
what he set out to do. and I have no hesitation in recom- 
mending his little book." 


LOCAL GOVERNMENT. 

WRIGHT & HOBHOUSE’S Outline of Local 
Government and Local Taxation in England and 
Wales (excluding London). Seventh Edition. With 
Introduction and Fables of Local Taxation. 254 
pages. Price 12s.6d.net. *9 2 9 

••The work gives within a very moderate compass a singularly 
clear and comprehensive account of our present system of local self- 
government, both in urban and rural districts. We are, indeed, 
not aware of any other work in which a similar view is given with 
equal completeness, accuracy, and lucidity."— County Council 1 onrs. 

" Lucid, concise, and accurate to a degree which has never been 
surpassed.” — Justice oj the Peace. 


MASTER AND SERVANT. 

GARSIA’S Law relating to Master and Servant 
in a Nutshell. Second Edition. 50 pages. Price 
3s. 6d. net. *933 

"It covers the whole range of the law of Master and Servant, 
which is classified, digested and presented in a form well cal- 
culated for assimilation." — Justice of the Peace. 

SMITH’S Law of Master and Servant. Eighth 
Edition. By C. M. Knowles, Barrister-at-Law. 
366 pages. Price 25s. net. J 93 1 
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MERCANTILE LAW. 


CHARLES WORTH'S Principles of /Mercantile Law. 

By J. Char lhsworth, Barrister-at-Law. 355 pages. 
Third Edition. Price Ss. 6d. Jiet. 1934 

“The law is very clearly stated. ami selo. ted ca>cs are sol nut 
in a summarised form for the porpoM* of illustrating the various 
propositions whi< h are formulat'd. Taking it all round, this i> 

one of the best 1 I<S of it* tvpe ." — Annual »ri« of linglisk 

Lair. 1929. 


SMITH'S Mercantile Law. A Compendium of Mer- 
cantile Law. by the late John Wh.i.iam Smith. 
Thirteenth Edition. By H. 

Barrister-at-Law. 800 pages. 


C. Guttkridge, 
Price £2 2s. net. 

I93i 


Partners. 

Companies. 

Principal und Agent 
Goodwill. 

Negotiable Instru- 
ments. 


Lien. 

Bankruptcy. 

Bills ol Exchange. 
Sale ol Goods. 
Debtor and Creditor. 


CONTENTS- 
Carriers. 

Aflreightment. 

Bottomry. 

Insurance. 

Guarantees. 

Stoppage in Transitu. 

We have no hesitation in recommending the work before us to 
the profession and the public as a reliable guide to the subjects 
included in it, and as constituting one of the most scientific 
treatises extant on mercantile law." — Solicitors' Journal. 


MORTGAGES. 

STRAHAN’S Principles of the General Law of 
Mortgages, adapted to the Acts of 1925 . By 

J. Andrew Strahan, Barrister-at-Law, Reader of 
Equity, Inns of Court. Third Edition. 247 pages. 
Price 12s. 6d. net. * 9 2 5 


PARTNERSHIP. 


STRAHAN 6c OLDHAM'S Law of Partnership. By 

J. A. Strahan, Reader of Equity, Inns of Court 
and N. H. Oldham. Barristers-at-Law. I-ifth 
Edition. 264 pages. Brice 10s. net. x 9 2 7 

“It might almost be described as a collection of judicial 
statements as to the law of partnerslnp arranged with sk i I. so as 
to show their exact bearing on the language used «n * ,e . 
ship Act of 1890. and we venture to prophesy ^at the l^ok will 
attain a considerable amount of fame —Student s Companion . 
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Partnership— continued. 

BALFOUR'S Partnership Law in a Nutshell. By 

J. A. Balfour, Barrister-at-Law. 64 pages. Price 
3s. 6d. net. 1934 

PERSONAL PROPERTY. 

WILLIAMS' Principles of the Law of Personal Pro- 
perty, intended for the use of Students in Con- 
veyancing. Eighteenth Edition. Adapted to the 
Acts of 1025. By T. Cyprian Williams, of 
Lincoln s Inn, Barrister-at-Law. 739 pages. Price 

£1 10s. net. 1926 

OOODEVE’S Modern Law of Personal Property. 

Seventh Edition. By D. T. Oliver, Barrister-at- 
Law. 503 pages. Price £1 2s. 6d. net. 1930 

'• We have no hesitation in heartily commending the work to 
students. They can hardly take up a better treatise on the subject 
of Personal Property.” — Law Student's Journal. 

PLEADING. 

(See Procedure.) 

PRIVATE INTERNATIONAL LAW. 

<See Conflict of Laws.) 

PROCEDURE. 

All You Want for the Bar Final. See page 18. 

The Articled Clerk's Cram Book. See page 18. 
ODGERS on the Common Law. See page 6. 

WILSHERE’S Outlines of Procedure in an Action. 

With an appendix of specimen forms and precedents 
of pleadings. For the Use of Students. By A. M. 
Wilshere, Barrister-at-Law. Fourth Edition. 220 
pages. Price 13s. net. 193° 

"The author has made the book clear, interesting, and instruc- 
tive. and it should be acceptable to students.” — Solicitors' Journal. 
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GARSIA’S Civil Procedure in a Nutshell. With 
numerous specimens and examples of Writs, 
Pleadings, Summonses and Orders in use in the 
Kings Bench Division. Third Edition. With a 
chapter on the New Procedure. 90 pages. Price 

4s. net. 1934 

“Should greatly assist the student in a final revision of pro- 
cedure, and by reason of its clarity and conciseness should 
help him to arrange his knowledge acquired from one of the 
larger books ." — Lato Notes. 

FARRIN’S Questions and Answers on Civil Pro- 
cedure. By R. W. Parkin'. Second Edition. 68 

pages. Price 3s. 6d. net. *935 

JACKSON’S Precedents of Pleadings in Tort; drafted 
in Fac-Simile for the use of Students. By R. W- 
Jackson, Barristcr-at-Law. 87 pages. Price 4s. 6d. 
net. 1933 

“Should prove very useful."— Law Notes. 


REAL PROPERTY. 

The Articled Clerk’s Cram Book. See page 18. 

WATSON’S Introduction to the Law of Real Pro- 
perty. By J. A. Watson, LL.D., Barrister-at-Law. 
234 pages. Price 15s. net. J 93 2 

This book places before beginners the first principles ol the 
subject in an intelligible ami interesting form. «> , 

It should be read before any of the larger works on the subject. 
“It is written in an accurate and attractive style through- 
out. Beginning with an intioductory historical sketch 1 ■ c « 
taken through the whole subject, point by point— each sc| arat 
phase being explained in simple and accurate fem. ™ »» J 

will acquire something very much more than a t jieorc .ti ic . « 

for his knowledge ; he steps at once 
cation of the legal principles he is studying. — S J 

WILLIAMS & EASTWOOD'S Principles of the 
Law of Real Property. I wenty-fifth Edition. y 

R. A. Eastwood, Barrister-at-Law, Professor of 

Law at the University of Manchester. 554 P c 6 • 
Price £1 7 s. 6d. net. {co J? 2 l 
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Real Property — continued. 

‘‘The modern law of real property is, as he remarks in his con- 
cluding summary, a system of great complexity, but under his 
careful supervision ‘ Williams on Real Property remains one of 
the most useful text-books for acquiring a knowledge of it” — 
Solicitors' Journal. 

WILSHERE'S Analysis of Williams on Real Property. 

Fifth Edition. 161 pages. Price 7s. 6d. net. 1926 

GOODEVE & POTTER’S Modern Law of Real 
Property. Sixth Edition. By Harold Potter, LL.B., 
Reader in Law at Birmingham University. 665 
pages. Price £\ 7s. 6d. net. 1929 

••The introductory chapters, including one on the characteristics 
of the new legislation, are very clearly and pithily written, and to 
whichever chapter the student turns he will find statements of tile 
law which will engage his attention and often be retained by his 
memory owing to the freshness, force and significance which 
characterise this text book." — l.aw Times. 

•• I hc book contains a very complete, reasoned and helpful 
exposition of the modern law of real property ." — Law Notes. 

RABIN’S Leading: Cases and Statutes in Real 
Property Law. 433 pages. Price 21s. net. 1931 

I*»7 cases grouped under appropriate headings. Preceding each 
group sections of the Acts bearing on that particular subject arc 
printed. A useful companion to all the text books on real pro- 
perty. 

(iARSIA’S Law relating: to Real Property and Con- 
veyancing: in a Nutshell. Fourth Edition. 13 1 
pages. Price 5s. 6d. net. * 93 T 

"Judiciously used, from the nutshell may emerge the tree of 
knowledge."— Justice of the Peace. 

PHILLIPS'S Questions and Answers on Real 

Property and Con veyancing:. 180 pages. Price 

V>. net. *932 


RECEIVERS. 

KERR on the Law and Practice as to Receivers 
appointed by the Hitfh Court of Justice or Out of 
Court. Tenth Edition. 420 pages. Price 18s. 
net. 1935 

" What strikes one most on reading the book is the excellent 
combination of clearness of expression and conciseness .” — Law 
Journal. 
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ROMAN LAW. 

A Glossary of Latin words occurring in Roman 
Law books is printed in The Student’s Law 
Dictionary. (See p. 14. ante.) 

CAMPBELL’S Compendium of Roman Law. bounded 
on the Institutes of Justinian ; together with 
Examination Questions Set in the University and 
Bar Examinations (with Solutions), and Definitions 
of Leading Terms in the Words of the Principal 
Authorities. Second Edition. By Gordon Campbell, 
of the Inner Temple, M.A., LL.D. 300 pages. Price 
12s. net. 


HARRIS’S Institutes of Gaius and Justinian. With 
copious References arranged in Parallel Columns, 
also Chronological and Analytical I ables, Lists of 
Laws, &c., &c. Primarily designed for the use of 
Students preparing for Examination at Oxford, 
Cambridge, and the Inns of Court. By F. Harris, 
B.C.L., M.A., Barrister-at-Law. Third Edition. 
223 pages. Price 6s. net. 

JACKSON’S Justinian’s Digest, Book 20, with an 
English Translation and an Essay on the Law of 
Mortgage in the Roman Law. By T. C. Jackson, 
B.A., LL.B., Barrister-at-Law. 98 pages. Price 
7s. 6d. net. 


SALKOWSKI’S Institutes and History of Roman 
Private Law. With Catena of I exts. By Dr. 
Car Salkowski, Professor of Laws. komgsbcrg. 
Translated and Edited by E. E. Whitfield, 1 1. • 
Oxon. 1076 pages. Price £1 12s.net. 


HUNTER’S Introduction to the Study of Roman 
Law and the Institutes of Justinian. . ew 

Edition. By F. H. Lawson, Barrister-at-Law. 
222 pages. Price 10s. net. . , J 934 

*' Hunter's Introduction has become a students classic. 

Z, “ I A A beginner’s book distinguished by its case, clarity and 
learning.” 


c 29 : 


Roman Law— continued. 

GARSIA’S Roman Law in a Nutshell. With a 
selection of questions set at Bar Examinations. By 
M. Garsia, Barrister-at-Law. Second Edition. 96 
pages. Price 4s. net. 

With this cram book and the small Hunter or Kelke the examina- 
tions can be passed. 

FARRIN’S Questions and Answers on Roman Law. 

1 18 pages. Price 5s. net. * 93 2 



SALE OF GOODS. 

WILLIS’S Law of Contract of Sale. Contained in a 
Course of Six Lectures delivered by William \\ illis, 
one of His Majestv s Counsel, at the request of the 
Council of Legal Education. Third Edition, with 
the text of the Sale of Goods Act. By W. N. 
Hibbert, LL.D. 176 pages. Price 10s. net. 1929 

" Those who arc familiar with the same author s lectures on 
Negotiable Securities will find here the same clear grasp of 
principles and the same luminous explanation of the law. — 

Irish Law Times. ... , , .... . .. 

•• A careful study of these lectures will greatly facilitate the 
study of the Act.” — Law Notes. 

BALFOUR’S Law of the Sale of Goods in a Nutshell. 

By J. A. Balfour, Barrister-at-Law. 40 pages. 
Price 2s. 6d. net. *934 

Including some leading cases on Sale of Goods. 


STATUTES. 

MAXWELL on the Interpretation of Statutes. By 

Sir Peter Benson Maxwell, late Chief Justice of 
the Straits Settlements. Seventh Edition. ay 
G. F. L. Bridgman, Barrister-at-Law. 362 pages. 

Price £1 12s.net. J 9 2 9 

“ This is an admirable book, excellent in its method ana 
arrangement, and clear and thorough in its treatment of the 
different questions involved .' — Law Magazine. „ 

“The whole book is very readable as well as instructive. 
Solicitors' Journal. 
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CRAIES on Statute Law. With Appendices con- 
taining the Popular and Short Titles of certain 
Statutes, and the Interpretation Act. 18Q9. Fourth 
Edition. By Walter S. Scott, K.C., of the Alberta 
Bar. 536 pages. Price £1 17s. 6d. net. 1936 

" Both the profession and students will find this work of great 
assistance as a guide in that difficult branch of our law, namely 
the construction of Statutes.*'— Law Times. 


TORTS. 

All You Want for the Bar Final. See page iS. 

The Articled Clerk’s Cram Book. See page iS. 

ODGERS on the Common Law. See page 6. 

WILSHERE’S Outline of the Law of Contracts and 
Torts. By A. M. Wilshere and Douglas Robb, 
Barristers-at-Law. Third Edition. 153 pages. 
Price 7s. 6d. net. 1928 

It is designed as an assistance to the memory of the Student who 
has read Odgers or Indcrmaur on the Common Law. 

FRASER’S Compendium of the Law of Torts. 

Specially adapted for the use of Students. By 
Sir Hugh Fraser, one of His Majesty’s Judges. 
Eleventh Edition. By Roland Burrows. 271 
pages. Price 12s. 6d. net. *9 2 4 

" It is a model book for students— clear, succinct, and trustworthy 
and showing a practical knowledge of their needs .” — Law Journal. 

SALMOND’S Law of Torts. A Treatise on the English 
Law of Liability for Civil Injuries. Eighth 
Edition. By W. T. S. Stallybrass, Barrister-at- 
Law. 661 pages. Price £1 10s. net. 1934 

. “ It would be difficult to find any book on the subject of Iorts 
in which the principles are more clearly and accurately expressed 
or the case law more usefully referred to .” — Solicitors Journal. 

CONYERS* Torts in a Nutshell. With Epitomes of 
Leading Cases. By A. J. Conyers. 107 pages. 
Price 4 s. net. x 93 2 
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Torts — continued. 


SUSMAN’S Questions and Answers on 

B. Susman. 105 pages. Price 5s. net. 


Torts. By 
1931 


TRUSTEES. 

The Trustee’s Handbook. Containing his Powers, 
Duties and Liabilities, the Investment of Trust 
Funds, and the Powers of a Tenant for Life. 
Reprinted from Snell's Equity, Williams' Real 
Property, etc. Second Edition. 92 pages. Price 
3s. 6d. net. 1926 


GENERAL. 

THE ANNUAL SURVEY OF ENGLISH LAW. Bv 

The Teachers of Law at the London School of 
Economics. 1**28; 1929; [1930 Out of Print]; 
1031 : 1932: 1933; 1934. 1 os. 6d. net each. 

A review of the legislation, case law, and legal literature of 
each year. 

I low useful it is the following extract from the Law Quarterly 
Hevitrw shows: "I ast year we advised a student reading for the 
Final Honours School of Jurisprudence at Oxford to stud v the 
Annual Survey, lie did so, and having duly received a First, 
lie reported that he had found this hook of the greatest possible 
benefit, both because it gave him a general picture of the law 
which he could not obtain in any other way. and also because 
it contained admirable statement*' and discussions of recent cases 
which had not as yet found their way into the text books” 
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